•LIBKAH 


UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 


'•^/|ff)  T  fTw^  f fv,>^  <^''?.;n  J  j-^^n .  ro ^ 


!FOK^ 


TTTOklVf  CAT" 


WHan-i\^^ 


.^tUBRARYf 


immc 


^oxE^mm' 


AHVHan-^^- 


^lUli-ANLti 


->> .j^  -v 


<rjii3NVS01^        '%a3MNn3WV' 


^UNIVERS^>, 


^^lOSANGELfX^ 


'<rjl3DNVS0V 


vAaiAiNiiawv'        >&AHva8' 


^^liiBKA[iY(9/.  <^tL115KMY6;/: 


30  Q 


3FCALIF0% 


1 


A  TREATISE 


ON  THE  L\W  OF 


MASTER    AND   SERVA^f, ''^ 


INCLUDING     TH£lvBIN" 


MASTERS  AND  WORKMEN 


IN  EVERY  DESCKIPTION    OF    TRADE   AND   OCCUPATION; 


Wiii)  an  Slppentit):  of  g^tatutes;. 


BY 

CHARLES  MANLEY  SMITH, 

Of  the  Middle  Temple,  Special   Pleader. 


LAW  LIBRARY  EDITION;  WITH  NOTES  AND  REFERENCES  TO  AMERICAN  CASES. 


"Jtfas«ers,  give  unto  your  Servants  that  which  is  just  and  equal ;  knowing  that  ye  also  liave  a 
Master  in  Heaven." — Cot.  iv.  i. 

"  SerKants,  obey  in  all  things  your  Blasters  according  to  the  flesh  ;  not  with  eye-service,  as  men 
pleasers  ;  but  in  singleness  of  heart,  fearing  God."" — Col.  iii.  22. 

"Servi  sunt,  imo  homines:  servi  sunt,  imo  contubernales  :  servi  sunt,  iino  humilcs  amici  :  servi 
sunt,  imo  conservi." — Senec.Kp.  xlvii. 


P  HILAD  ELPHI A: 
T.    &   J.     VV.    JOHNSON,    LAW    BOOKSELLERS, 

No,    197    CHESTNUT    STREET. 

1852. 


T 


I? 


P  K  E  F  A  C  E. 


There  are  so  few  persous  not  interested  in  the  law  applicable  to  the 
relationship  of  Master  and  Servant,  either  in  one  capacity  or  the  other, 
that  the  publication  of  a  Treatise  upon  that  subject  may  seem  to  most 
people  to  require  but  little  apology.  'SV'ith  jjrof ess ional  men,  however,  the 
case  is  somewhat  different.  They  have  been  so  long  accustomed,  when 
any  question  of  law  arising  out  of  the  relationship  of  Master  and  Servant 
has  been  brought  before  them,  to  refer,  if  necessary,  to  works  o^  general 
application,  such  as  treatises  on  contracts,  agency,  or  criminal  law,  or  to 
digests,  indices,  and  abridgments  ;  that  they  may  perhaps  hardly  have 
felt  the  want  of  a  separate  Work  upon  the  law  of  Master  and  Servant. 
But  it  is  conceived  that  even  professional  men  may  be  more  truly  said  to 
have  become  used  to  the  icant  of  such  a  Work,  than  not  to  have  felt  it. 
It  is  at  least,  to  the  existence  of  a  strong  impression  upon  the  mind  of  the 
Author  that  such  was  the  ease,  and  that  a  book  exclusively  devoted  to  the 
subject  he  has  attempted  to  elucidate  icasicanted,  combined  with  a  desire 
on  his  part  to  supply  what  he  considered  a  deficiency  in  the  list  of  legal 
publications,  that  the  present  Work  owes  its  origin.  In  it  he  has  attempt- 
ed to  concentrate  all(a)  that  information  upon  the  subject  treated  of 
which  has  hitherto  been  diffused  through  many  books.  How  far  he  has 
succeeded  in  his  object  it  is  not  for  himself  to  determine.  Whilst,  how- 
ever, on  the  one  hand,  he  is  well  aware  that  many  defects  may,  and  not 
improbably  will,  be  discovrced  in  the  following  Work  ;  on  the  other  hand, 
he  ventures  to  express  his  hopes  that  it  will  not  be  found  altogether  use- 

(a)  A  Chapter  on  the  Law  of  Settlement  by  Eliring  and  Service  was  partially  prepared 
but  the  addition  of  it  would  necessarily  add  much  both  to  the  size  and  price  of  this  Vol. 
unie.  Upon  further  reflection,  therefore,  the  Author  has  determined  to  omit  it,  and  this 
the  rather,  as  the  subject  daily  decreases  in  importance,  and  questions  uj)on  it  now  sel- 
dom arise.    See  post,  p,  2,  n.  ('>). 
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less,  even  to  the  members  of  his  own  Profession ;  who  he  trusts,  will  re- 
ceive it  with  that  indulgence  which  they  are  ever  wont  to  accord  to  the 
efforts  of  their  younger  brethren.  And  if  it  shall  be  found  by  experience 
that  the  Author  has  so  far  succedcd  in  his  undertaking  as  to  have  acted 
the  part  of  a  pioneer  only  upon  a  path,  hitherto,  if  not  altogether  untrod- 
den, at  least  but  imperfectly  explored,  he  will  be  sufficiently  compensated 
for  his  labours  by  the  reflection  that  his  leisure  hours,  which  the  present 
abnormal  condition  of  his  Profession  has  rendered  more  that  usually  nu- 
merous, have  not  been  altogether  misspent  whilst  devoted  to  the  prepara- 
tion of  this  Work. 
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INTRODUCTION. 


In  treating  of  the  Law  applicable  to  the  relationship  of  Master  and 
Servant  as  it  exists  in  England  at  the  present  day,  it  seems  to  be  unneces- 
sary to  enter  into  any  discussion  of  the  various  opinions  which  have  been 
expressed  by  different  authors  as  to  the  first  origin  of  that  relation- 
ship 5(a)  for  since  it  is  obvious  that,  in  the  complicated  intercourse  of 
modern  society,  a  great  proportion  of  the  business  of  human  life  must 
be  carried  on  through  the  instrumentality  of  others,  and  it  is  also  clear 
that  slavery  does  not  now(6)  exist,  in  any  shape  in  England,  where 
every  man  is,  and  (according  to  the  memorable  sentiment  expressed  in 
the  will  of  Alfred  the  Great)  it  is  fit  that  every  Englishman  should  ever 
remain  as  free  as  his  own  thoughts,  it  seems  to  follow  inevitably,  not 
only  that  the  relationship  of  master  and  servant  must  exist,  but  also 
*that  wherever  it  does  exist  in  this  country  it  must  be  by  virtue  ^^       •-, 
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of  some  agreement,  either  express  or  implied,  between  the  par-L  J 

ties.  Puffendorf,(c)  too,  refers  its  first  origin  to  contract:  he  says,  "the 
first  rise  of  servitude  is  owing  to  the  voluntary  consent  of  the  poorer 
and  more  helpless  persons,  and  is  founded  upon  that  common  form  of 
contract — Do,  ut  facias." 

But,  whatever  its  origin,  servitude,  in  some  shape  or  other,  has 
clearly  existed  from  the  remotest  antiquity ;  and  without  inquiring  into 
the  condition  of  the  slave  amongst  the  ancient  Grecians  and  Romans, 
which  might  be  considered  as  irrevelant  to  the  object  more  immediately 
in  view  in  the  following  pages,  it  may  be  convenient  to  offer  a  few 
remarks  upon  the  state  of  the  slave,  or  vilein,  in  this  country,  whose 
condition  had  most  of  the  incidents  of  slavery,  and  to  trace  the  progress 

(a)  The  curious  on  this  subject  may  consult  PufF.  de  Jure  Nat.  ac  Gent.,  lib.  fi,  cap. 
3,  where  various  opinions  are  discussed  ;  and  see  Co.  Litt.  116  b;  Bl.  Com.  vol.  1,  ch, 
14;  Encyc.  Brit.  tit.  "  Slavery."  Grotius  divides  servitude  into  perfect  and  imperfect, 
and,  amongst  the  latter,  classes  mercinarii : — "  Inter  quos,"  he  says,  "  ii  qui  in  Anglia 
apprentisii  dicuntur  durante  disciplince  suae  tempore,  proximo  ad  servilem  conditio- 
nem  accedunt."  Lib.  2,  cap.  5,  sec.  30,  and  M.  Barbeyrac,  in  his  notes,  refers  to 
Thom.  Smith  de  Republ.  Anglic,  lib.  3,  cap.  10. 

(6)  During  the  Anglo-Saxon  times,  slaves  were  one  of  the  principal  English  exports. 
Strabo,  1.  4,  p.  199  (ed.  Paiis,  1620);  Barr.  on  Stat.  274;  Russ.  Mod.  Eur.,  note  to  P. 
S,  to  Letter  xx. 

(c)  PufF.  lib.  6,  cap.  3,  sec.  4.  Blackstone  (vol.  1,  ch.  14)  says,  "  The  relationship  of 
master  and  servant  is  founded  in  convenience,"  and  he  evidently  means  that  conve- 
nience induces  men  to  enter  into  the  contract,  whence  the  relationship  arises. 
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of  English  legislation  with  reference  to  that  class  of  persons,  commonly 
called  servants  and  labourers,  who  in  most  respects  supply  the  places 
formerly  occupied  by  vileins,  though  their  condition  is  far  superior. 

Both  among  the  German  Saxons  and  among  the  Anglo-Saxons,  slaves 
or  vileins  were  divided  into  two  classes, — household  slaves,  ((?)  after  the 
manner  of  the  ancients,  and  predial,  or  rustic,  who  were  transferred  like 
cattle  with  the  soilj(e)  though  there  does  not  appear  to  have  been  much 
difference  between  the  two  as  to  their  condition.  The  power  of  a  mas- 
ter over  his  slaves  appears  not  to  have  been  unlimited  among  the  Anglo- 
Saxons  as  it  was  among  their  ancestors.  If  a  man  beat  out  his  slave's 
eye  or  teeth,  the  slave  recovered  his  liberty;  if  he  killed  him,  he  paid  a 
fine  to  the  king,  provided  the  slave  died  within  a  day  after  the  wound 
or  blow,  otherwise  it  passed  unpunished.  (/) 

Whether  or  not  the  feudal  law  had  place  at  all  among  the  Anglo-Saxons 
is  a  doubtful  question  ;(^)  but  its  introduction  does  not  appear  to  have 
ameliorated  the  condition  of  the  slaves  or  vileins,  except  in  so  far  as  it 
tended  to  promote  the  civilization  of  their  masters,  who,  as  long  as  vil- 
lenage  lasted,  had  an  almost  absolute  power  over  them.  Their  service 
was  uncertain  and  indeterminate,  such  as  their  lord  thought  fit  to  re- 
quire, or,  as  some  old  writers  express  it,  they  knew  not  in  the  evening 
what  they  were  to  do  in  the  morning  ;(7i)  they  were  bound  to  do  what- 
ever they  were  commanded.  They  were  liable  to  beating,  imprisonment 
and  every  other  chastisement  which  their  lord  might  prescribe,  except 
killing  and  maiming.  They  were  incapable  of  acquiring  property  for 
their  own  benefit,  except  by  their  lord's  sufferance  or  permission, — the 
rule  being,  quicquid  acquiritur  servo  acquiritur  domino,  (t)  They  were 
r-^  ...-,  themselves  the  subject  of  property;  as  such,  saleable  *and 
L  J    transmissible.     If  vileins   regardant,    they  passed  with   the 

manor  or  land  to  which  they  were  annexed,  but  they  might  be  severed 
at  the  pleasure  of  the  lord.  If  vileins  in  gross,  they  were  heredita- 
ments, or  chattels  real,  according  to  their  lord's  interest  being  descendible 
to  the  heir  when  the  lord  was  absolute  owner,  and  transmissible  to  the 
executor  when  he  had  only  a  term  of  years  in  him.  Lastly,  the  slavery 
extended  to  the  issue  if  both  parents  were  vileins,  or  if  the  father  only 
was  a  vilein  ;  our  law  deriving  the  condition  of  the  child  from  that  of 

(rf)  In  Kent's  Comm.,  Lee.  32,  vol.  2,  p.  204,  it  is  said  that  domestic  slavery  existed 
throughout  the  United  States  when  they  were  colonies  of  Great  Britain.  "  But,"  adds 
the  learned  author  (p.  206,)  "  after  the  era  of  our  Independence  the  principles  of  natu- 
ral right  and  civil  liberty  were  belter  known  and  obeyed,  and  domestic  slavery  spee- 
dily and  sensibly  felt  the  genial  influence  of  the  Revolution." 

(e)  See  Hume's  Hist.  Engl,  vol.  I,  chap.  3,  App.  1;  Spel.  Gloss.  Verb.  Servus; 
Russ.  Mod.  Eur.,  part  1,  Letter  viii. 

(/)  Leges  iElf.  §  17.  This  seems  to  be  borrowed  from  the  Jewish  law,  Exod.  xxi. 
20,  21,  26,  27. 

(g)  See  Hume's  Hist.  Engl.,  vol.  1,  App.  2,  to  ch.  11  ;  Hall.  Mid.  Ages,  vol.  1,  ch. 
2,  p.  2;  Encyc.  Brit.  tit.  Feodal  System."  (A)  Co.  Lit.  1166. 

(i)  "Non  potest  aliquis"  (says  Glanvil)  "  in  villenagio  positus  libertatem  suam  pro- 
priis  denariis  suis  quaerere  quia  omnia  catalla  cujuslibet  nativi  intelliguntur  esse  in 
potestate  domini  sui."  Lib.  5,  cap.  5.  The  benevolence  of  lords,  however,  in  many 
cases,  allowed  their  vileins  to  acquire  property,  (like  the  peculium  of  the  Roman  law,) 
with  which  they  purchased  their  enfranchisement.  As  to  the  present  applicability  of 
the  maxim  in  the  text,  see  post,  p.  80. 
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the  father,  contrary  to  the  Roman  law,  in  which  the  rule  was,  partus 
sequitur  ventrem.(t)  It  was,  however,  only  in  respect  to  his  lord  that 
the  vilein,  at  least  in  England,  was  without  rights. (/c)  He  might 
inherit,  purchase,  sue  in  the  courts  of  law,  if  his  lord  did  not  interfere, 
and  when  sued  as  a  defendant  in  a  real  action  or  suit  wherein  land  was 
claimed,  he  might  shelter  himself  under  the  plea  of  villenage.  And  he 
seems  to  have  been  admissible  as  a  witness  in  England  in  all  cases, 
except  as  against  his  lord,  though  this  point  is  rather  obscure. (/) 

Such  being  the  abject  condition  of  the  vilein,  it  is  not  to  be  wondered 
at,  that  as  Christianity,(m)  civilization,  and  commerce  advanced,  villen- 
age should  have  gradually  become  extinct.  It  is  not,  however,  necessary 
here  to  follow  it  in  the  several  stages  of  its  decline,  or  to  trace  the  cau-  ' 
ses  which  led  to  its  ultimate  extinction.  It  will  be  sufficient  to  mention 
that  the  period  of  its  final  extinction  in  England  (which  was  effected 
without  any  *actual  interposition  of  the  legislature), (»)  is  gen,  ^  .  , 
erally  fixed  about  the  latter  end  of  Queen  Elizabeth's  reign,  L  '  J 
or  soon  after  the  accession  of  James  I.(oV 

As  villenage  gradually  declined,  the  interposition  of  the  legislature  ap- 
pears to  have  become  necessary  for  the  regulation  of  labourers  and  servants, 
who  seem  to  have  been  inclined  to  avail  themseves  of  their  freedom  by  re- 
maining totally  idle  unless  induced  to  work  by  high  wages.  But  ^  -, 
the  first  statute  upon  the  subject,('^)23  Edw.  3,  A.  D.  1349,  accord-  L     *    J 

(i)  See  Lit.  sec.  172,  et  seq.,  and  Hargrave's  famous  argument  in  Somersclt's  case, 
20How.  St.  Tr.  I. 

(A-)  Lit.  sec.  189.  (/)  See  Hall.  Midd.  Ages,  vol.  1,  ch.  9,  p.  2. 

(in)  Tiie  doctrine  that  slavery  was  contrary  to  the  principles  of  the  Cliristian  relig- 
ion, is  said  to  have  been  originally  inculcated  by  VVycliff  and  liis  followers.  Barr.  on 
Stat.  280. 

(n)  See  Barr.  on  Stat,  722-4.  The  case  appears  to  have  been  otherwise  in  France, 
where  Louis  Hutin,  in  1315,  and  Philip  the  Long,  three  years  later,  issued  ordinan- 
ces, declaring  "  that  as  all  men  were  by  Nature  free  born,  and  as  their  kingdom  was 
called  the  kingdom  of  Franks,  they  determined  that  it  should  be  so  in  reality  as  well 
as  in  name;  therefore  they  appointed  that  enfranchisements  should  be  granted  through- 
out the  whole  kingdom  upon  just  and  reasonable  conditions."  See  Roberts.  Inlrod.  to 
Hist.  Chas.  V.,  sect.  1  and  4,  and  note  xx.,  ib.  He  cites  Ordon.,  torn.  1,  pp.  58.3,  653. 
Hallam,  however,  mentions  as  a  fact  not  generally  known,  that  predial  servitude  was 
not  abolished  in  all  parts  of  France  till  the  Revolution,  at  the  close  of  the  last  century. 
Mid.  Ages,  ch.  2,  p.  2,  note,  p.  150,  9th  edit.  The  feudal  law  was  abolished  in  France  by 
a  decree  of  the  National  Assembly,  4th  August,  1789.  Seethe  Baron  de  Bodc's  case, 
8  Q.  B.  246.  It  is  remarkable,  that  till  about  the  same  period,  or  even  later,  there 
were  in  Scotland  many  colliers,  coalbearers,  and  saltcrs  in  a  state  of  slavery  or  bond- 
age, bound  to  the  collieries  and  salt  works,  where  they  worked,  for  life,  a»d  transfcr- 
rable  with  the  collieries  and  salt  works  when  the  original  masters  had  no  further  use 
for  them.  These  men  were  not  all  free  till  an  act  of  Parliament  was  passed  (39  Geo. 
3,  0.  56),  declaring  them  to  be  so,  for  they  appear  to  have  neglected  to  avail  themselves 
of  an  act  which  had  been  passed  nearly  a  quarter  of  a  century  before  (15  Geo.  3,  c. 
23,)  which  enabled  them  to  obtain  their  freedom,  by  going  through  certain  forms. 

(o)  One  of  the  last  instances  in  which  villenage  was  insisted  on  was  Crouch's  case, 
which  happened  10  >fc  1 1  Eliz.,  and  is  reported  in  Dyer,  2G6,  pi.  11,  and  282,  pi.  32. 
Mr.  Ilargrave  however,  in  his  argument  in  Somersctt's  case,  2  How.  St.  Tr.  40,  men- 
tions several  later  cases — one  so  late  as  Hil.  T.,  15  Jac.  1,  since  which,  he  says,  tlie 
claim  of  villenage  has  not  been  heard  in  courts  of  justice. 

(p)  See  Barrington  on  Stat.  p.  206.  He  calls  this  a  supposed  statute,  because  the  in- 
tervention of  the  Commons  is  not  mentioned,  and  the  introductory  part  seems  to  justify 
this  observation,  for  the  style  is  like  that  of  an  ordinance  of  the  King  in  Council  ;  and 
in  25  Edw,  3,  slat,  1,  it  is  recited,  as  having  been  "  ordained"  by  the  King,  and  by  as- 
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ing  to  the  preamble,  was  caused  by  tbe  great  plague  wbich  happened  about 
that  time,  and  which  created  such  a  scarcity  of  servants  that  many  '<  seeing 
the  necessities  of  masters  would  not  serve  unless  they  might  receive  ex- 
cessive wages ;  and  some  rather  willing  to  beg  in  idleness  than  by  labour  to 
get  their  living." (5)  Accordingly,  various  statutes  were  passed  with  a 
view  to  compel  labourers  and  servants  to  work,  and  regulate  their  wages,(r) 
diet,(s)  apparel, r<)  and  games. (?«)  And  some  to  prevent  people  of  small 
means  making  a  great  retinue  of  people,  and  giving  them  hats  and  other 
j^  ^  liveries,ri')  a  custom  which  *appears  to  have  grown  up,  having  for 
L  -1  its  object  mutual  maintenance  in  quarrels,  and  which  was  not 
confined  to  noblemen. («) 

At  the  commencement  of  the  reign  of  Queen  Elizabeth,  however,  all 
former  acts  regulating  wages  were  repealed,  "  chiefly  for  that  the  wages 
and  allowances  limited  and  rated  in  many  of  the  said  statutes  were  in 
divers  places  too  small,  and  not  answerable  to  that  time  respecting  the  ad- 
vancement of  prices  of  all  things  belonging  to  the  said  servants  and  labour- 
ers," and  power  was  given  to  justices  of  the  peace  and  magistrates  of 
cities  and  burghs  to  rate  wages  and  fix  prices  of  work.(«M)  Acts  of  par- 
liament conferring  similar  powers  were  also  passed  in  Scotland,  (?;v)  where 
their  provisions  were  found  so  beneficial  that  they  were  afterwards  exten- 
ded to  colliers. (io)  But  so  much  of  those  acts  as  authorised  and  empow- 
ered justices  of  the  peace  and  magistrates  of  cities  and  burghs  to  rate 
wages  and  fix  prices  of  work  for  artificers,  labourers,  and  craftsmen,  has 

sent  of  the  prelates,  &c.,  and  "  others  of  his  Council."  See  also  2  R.  2,  c.  8.  Moreover, 
Barrington  adds,  in  a  note,  that  it  appears  from  Dugdale  that  no  parliament  was  held, 

23  Edw.  3,  because  of  the  plague.  But  the  23  Edvv.  3,  appears  to  have  been  treated  as 
a  statute.  F.  N.  B.  267,  B.  See  note  to  Co.  Litt.  42  b.  The  point,  however  is  of  little 
importance,  as  it  was  re-enacted  or  confirmed  the  following  year  (25  Edw.  3,  st.  1),  and 
is  now  virtually  repealed  by  5  Eliz.  c.  4. 

(7)  This  effect  of  the  plague  was  not  confined  to  servants,  for  it  appears  that  parish 
priests  having  become  "very  scant  after  the  pestilence,"  an  act  of  Parliament  was 
passed  to  regulate  their  wages.     36  Edw.  3,  c.  8. 

(r)  25  Edw.  3,  st.  1  ;  34  Edw.  3,  c.  9, 10,  11  ;  2  Rich.  2,  c.  8  ;  12  Rich.  2,  c.  4  ;  4  Hen. 
5,  c.  4  ;  2  Hen.  6,  c.  14 ;  6  Hen.  6,  c.  3  ;  8  Hen.  6,  c.  8;  23  Hen.  6,  c.  13. 

(s)  37  Edw.  3,  c.  8.     See  3  Inst.  201. 

(0  37  Edw.  3,  c.  8,  9,  11,  14  ;  3  Edw.  4,  c.  5  ;  22  Edw.  4,  c.  1.  These  two,  how- 
ever,  were  not  confined  to  servants,  and  they  were  repealed  24  Hen.  8,  c.  13  and  1  Jac. 
l,c.  25.     See  3  Inst.  199, 

(u)  12  Rich.  2,  c.  6  ;  1 1  Hen.  4,  c.  4  (see  17  Edw.  4,  c.  3) ;  11  Hen.  7,  c.  2 ;  33  Hen. 
8,  c.  9.     See  now  8  &  9  Vict.  c.  109. 

(v)  1  Rich.  2,  c.  7  ;  20  Rich.  2,  c.  1,  2  ;  1  Hen.  4,  c.  7 ;  2  Hen.  4,  c.  21 ;  7  Hen.  4,  c. 
14  ;  13  Hen.  4,  c.  3;  8  Hen.  6,  c.  4  ;  8  Edw.  4,  c.  2.  In  12  Edw.  4,  it  was  found 
necessary  to  pass  an  act  of  Parliament  for  enabling  the  Prince  of  Wales  to  give 
liveries  to  other  than  menial  servants,  12  Edw.  4,  c.  4.  These  acis  were  repealed  by 
3  Car.  1,  c.  4.  Lord  Coke  (3  Inst.  200)  says,  "  William  of  Malmesbury  comparing 
Englishmen  and  Normans  together,  saith,  that  in  his  time  the  English  manner  was  to 
sit  bibbing  whole  hours  after  dinner;  and  that  the  Norman  fashion  was  to  walk  the 
streets  with  great  troops  with  idle  and  loose  serving  men  following  them,  both  which 
were  causes  of  many  disorders  and  outrages." 

(»)  By  the  statute  34  &,  35  Hen.  8,  c.  1,  (a.  d.  1542-3),  it  was  enacted,  not  only  that 
the  Bible  should  not  be  read  in  English  in  any  church,  but  also  that  no  women  or  arti- 
ficers, prentices,  journeymen,  servingmen  of  the  degree  of  yeoman  or  under,  husband- 
men, nor  labourers  should  read  the  New  Testament  in  English.  This  act,  however, 
which  was  chiefly  directed  against  Tindal's  translation  of  the  Bible,  was  repealed  about 
four  years  afterwards.     1  Edw.  6,  c.  12. 

{uu)  5  Eliz.  c.  4.     See  this  act  post,  p.  354,  and  see  1  Jac.  1,  c.  6,  explaining  it. 

(,vv)  22  Pari.  Jac.  6,  c.  8 ;  1  Pari.  Car.  1,  c.  38.  (ic)  39  Geo.  3,  c.  56. 
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since  been  altogether  repealed  ;(.t)  and  it  is  remarkable  as  shewing  the 
entire  change  of  public  opinion  upon  this  subject,  that  in  the  act  for  the 
arbitration*  of  disputes  between  masters  and  workmen,  which  was^^  ..-, 
passed  in  1824, (y)  there  is  a  special  provision,  that  nothing  there- L  J 

in  contained  shall  authorize  justices,  acting  in  execution  of  that  act,  to 
establish  a  rate  of  wages  without  the  mutual  consent  of  both  master  and 
workmen. 

The  statute  of  5  Eliz.  c.  4,  only  gave  power  to  the  magistrates  "  to 
limit,  rate,  and  appoint^'  wages,  and  gave  no  power  to  order  payment  of 
them.  That  power  was,  however  assumed  by  the  magistrates,  and  their 
assumption  of  it  was,  by  construction  of  law,  held  to  be  legal. (s)  But 
the  statute  being  deficient,  as  it  extended  only  to  such  wages  as  should 
be  rated,  and  to  servants  in  husbandry,  and  contained  no  power  to  admit 
the  servant's  oath  in  evidence  ;  another  act  was  passed  in  20  Geo,  2,(«) 
giving  more  extensive  powers  to  magistrates,  and  extending  those  powers 
to  disputes  between  masters  and  various  other  descriptions  of  servants 
than  those  mentioned  in  the  statute  of  Elizabeth.  And  this  act  has  been 
found  so  beneficial  in  some  respects,  that  although,  as  we  have  seen,  re- 
pealed as  to  rating  wages,  several  other  acts  have  been  subsequently  pass- 
ed extending  the  powers  conferred  by  it  in  other  respects. (6) 

The  Statute  Book  also  contains,  in  addition  to  the  act  relating  to  the 
arbitration  of  disputes  between  masters  and  workmen, (c)  an  act  consoli- 
dating the  law  relating  to  combinations  amongst  masters  and  workmen, (f?) 
and  *also  an  act  relating  to  the  payment  of  wages  otherwise  ^  ^  ...  -, 
than  in  money,  commonly  called  the  Truck  Act,(e)  which  are  L  -J 

applicable  to  most  trades',  a  large  number  of  statutes  applicable  to  masters 
and  servants  in  particular  trades,  which  it  is  not  thought  necessary  in  this 
place  to  refer  to  at  greater  length,  as  they  are  not  of  general  interest ;  the 
principal  of  those  now  in  existence  will  be  found  in  the  Appendix. 

Acts  of  parliament  have  also  been  passed  at  various  times  for  the 
regulation  of  the  employment  of  children  and  young  persons  in  cotton 
and  other  factories,  and  for  the  preservation  of  their  health  and  morals. 

The  first  act  for  this  purpose  was  passed  in  1802, (/)  and  was  amended 
in  1819.((7.)  Further  enactments  on  the  subject  were  made  in  1825, (A) 
the  provisions  of  which  having  been  defeated  for  want  of  form,  it  was 
found  necessary  again  to  amend  the  law  in  1829. (i)     At  the  commence- 

{x)  53  Geo.  3,  c.  40.  Several  acts  which  liad  been  passed  in  the  reign  of  Geo.  3,  for 
empowering' justices  to  regulate  the  wages  of  persons  employed  in  the  manufacture  of 
silk  were  repealed  5  Geo.  4,  c.  66.  The  provisions  contained  in  them  "  having  been 
found  vexatious  and  injurious  in  their  operation."  The  29  Geo.  2,  c.  33,  s.  1,  which 
empowered  justices  to  make  rates  for  the  payment  of  wages  to  weavers  and  others  em- 
ployed in  the  woollen  manufactures  was  repealed  6  Geo.  4,  c.  129. 

(y)  5  Geo.  4,  c.  96,  post,  p.  319.  (2)  Post,  p.  300,  note  (o). 

(«)  20  Geo.  2,  c.  19,  post,  p.  301. 

(6)  As  to  masters  and  workmen  see  27  Geo.  2,  c.  6  ;  31  Geo.  2,  c.  1 1,  s.  2  ;  6  Geo.  3, 
c.  25 ;  4  Geo.  4,  c.  34  ;  10  Geo.  4,  c.  52.  See  post,  p.  300.  As  to  masters  and  appren- 
tices, see  32  Geo.  3,  c.  57,  s.  1 1  ;  33  Geo.  3,  c,  55  ;  4  Geo.  4,  c.  29  ;  4  Geo.  4,  c.  34  ;  5  & 
6  Vict,  c.  7. 

(c)  5  Geo.  4,  c.  96,  post,  p.  318.  {d)  6  Geo.  4,  c.  12.1,  post,  p.  331. 

(e)  1  &  2  Wm.  4,  c.  37,  App.  p.  411.  (/)  42  Geo.  3,  c.  73,  App.  p.  400. 

(ff)  59  Geo.  3,  c.  66 ;  60  Geo.  3,  c.  5.  (A)  6  Geo.  4,  c.  63. 

(i)  10  Geo.  4,0.51. 
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ment  of  the  reign  of  Wm.  4,  however,  all  these  acts  (except  the  first) 
were  repealed,  and  other  regulations  enacted  in  lieu  thereof.(/i;)  But  a 
few  years  afterwards  those  regulations  were  in  their  turn  also  repealed, 
and  another  act  passed,  which  (as  amended  by  subsequent  acts)  now  regu- 
lates the  law  upon  the  subject. (Z) 

The  provisions  contained  in  these  acts,  which  are  applicable  to  young 
persons,  (that  is  persons  above  thirteen  and  under  eighteen  years  of 
r*  •  n  ^g^)?(''0  "^^^^  first  *extended  to  females  above  that  age  in 
L  "  -I  1844. (h)  But  as  it  is  thought  advisable  to  print  these  acts  in 
extenso  in  the  Appendix,  it  is  not  considered  necessary  to  advert  further 
to  them  in  this  place. 

The  most  recent  statute  upon  the  Law  of  Master  and  Servant,  is  that 
passed  in  the  last  session  of  parliament  for  the  protection  of  apprentices 
and  servants,  which  will  be  further  adverted  to  hereafter,(o)  and  which 
for  the  first  time  rendered  it  a  misdemeanor  for  any  master  or  mistress, 
legally  bound  to  supply  necessary  food  and  clothing  or  lodging  to  an 
apprentice  or  servant,  wilfully,  and  Avithout  lawful  excuse,  to  refuse  or 
neglect  to  provide  the  same. 

(A-)  1  &  2  Wm.  4,  c.  39. 

(/)  3  &  4  Wm.  4,  c.  103,  amended  by  7  &  8  Vict.  c.  15;    10  &.  11  Vicl.  c.  29,  (see 
Ryder  v.  Mills,  3  Exc.  853) ;  13  &  14  Vict.  c.  54.     See  these  acts  in  the  Appendix. 
'(ni)  7  &  8  Vict.  c.  15,  s.  73. 

(n)  7  &  8  Vict.  c.  15,  s.  32,  and  see  13  &  14  Vict.  c.  54. 
(o)  14  &  15  Vict.  c.  11,  post,  p.  116,  and  see  llie  act  in  the  Appendix. 
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GENERALLY. 

As  a  general  rule,  every  person  of  the  full  age  of  twenty-one  years, 
and  not  under  any  legal  disability,  is  capable  of  becoming  either  a  master 
or  a  servant.  But  in  order  that  a  contract  of  hiring  and  service  may  be 
legally  binding,(a)  it  is  necessary  that  at  the  time  such  a  contract  is 
entered  into,  the  party  about  to  be  hired  should  be  free  from  any  other 
engagement  incompatible  with  that  into  which  he  is  about  to  enter  :  in 
other  words,  he  must  be  sui  juris. 

Thus,  whilst  a  settlement  could  be  gained  by  hiring  *and  service, (5)  r-tf^-i 
it  was  held,  that  the  party  who  hired  himself  as  a  servant  must,  in  L  J 
order  to  acquire  a  settlement  by  service  under  that  hiring,  have  been,  at 
the  time  of  hiring,  disencumbered  from  any  other  relation  which  might 
interfere  with  or  defeat  the  performance  of  his  engagement ;  for,  unless 

(a)  It  is  not  always  necessary  to  prove  a  legally  binding  contract  of  hiring :  a  service 
de  facto  is,  as  we  shall  hereafter  see,  sufficient  for  many  purposes. 

{b)  By  Stat.  4  &  5  Wm.  4,  c.  76,  s.  64,  no  settlement  can  he  gained  by  hiring  and 
service,  or  by  residence  under  the  same  since  14th  August,  1834. 


26  smith's  master  and   servant. 

he  were  so,  he  was  not  free  to  contract,  and  if  not  free  to  contract,  he 
could  not  be  lawfully  hired. 

Therefore  an  apprentice(c)  could  not,  whilst  his  indentures  remained 
in  force  (and  they  were  not  then  dissolved  by  the  bankruptcy (c?)  of  the 
master)  lawfully  hire  himself  to  another  master  so  as  to  gain  a  settle- 
ment by  service  under  such  hiring.  So  a  deserter  from  the  king's 
marine  forces;(e)  and  an  invalid  soldier  in  the  king's  service  who  had 
leave  of  absence  upon  agreement  to  relinquish  his  pay  for  the  time,  which 
leave  was  renewed  from  time  to  time,  were  also  held  incapable  of  making 
a  valid  contract  of  hiring  and  service  so  as  to  gain  a  settlement  there- 
under, since  they  were  not  sui  juris,  so  as  to  be  able  to  contract,  being 
under  a  legal  disability  in  consequence  of  having  entered  into  a  different 
obligation.  (/) 

And  similar  principles  were  held  to  be  applicable  to  militiamen  and 
their  substitutes,  and  members  of  volunteer  corps,  such  persons  being 
held  to  be  incapable  of  entering  into  a  valid  contract  of  hiring  and 
service ;  unless,  at  the  time  they  did  so,  they  informed  their  master,  or 
he  knew  of  their  liability  to  be  called  on  to  serve,  and  he  agreed  in  such 
case  to  dispense  with  their  personal  services. ((7) 

[  *3  ]  *x\iarried  women. 

A  married  woman  is  in  general  incapable  of  entering  into  any  contract 
which  will  be  binding  upon  her  at  law,  and  cannot  therefore  take  an 
apprentice,  as  she  cannot  legally  bind  herself  to  instruct  him.  (A)  la 
entering  into  contracts,  she  is  generally  regarded  as  the  agent  of  her 
husband,  and  he  will  generally  be  bound  by  such  contracts.  When 
therefore  a  married  woman  hires  servants,  her  husband  will,  in  most 
cases,  be  liable  to  pay  the  wages.  And  it  makes  no  difference  in  his 
liability,  that  the  wife  has  entered  into  and  signed  an  agreement  under 
seal,  where  he  has  not  authorized  her  to  do  so. 

In  a  case,(t)  therefore,  where  the  defendant's  wife  by  an  agreement 
under  seal  to  which  he  was  no  party,  and  which  he  had  not  given  her 
any  written  authority  to  enter  into,  agreed  to. take  the  plaintiff  with  her 
to  Barbadoes,  in  the  capacity  of  a  waiting  maid,  to  pay  her  211.  per 
annum  as  long  as  she  continued  in  her  service,  and  to  pay  for  her  passage 
to  Barbadoes,  and  other  incidental  expenses,  as  also  her  passage  home  to 

(c)  Rex  V.  Hindringfham,  6  T.  R.  557.  And  see  Rex  v.  Stowmarket,  9  East,  211  ; 
Rex  V.  Dunton,  15  East,  352,  which,  although  not  cases  of  apprenticeship,  illustrate 
the  text. 

{(1)  Rex  V.  Puckington,  1  Str.  582  ;  and  see  Thomas  v.  Williams,  1  A.  &  E.  485. 
Bankruptcy  of  tlie  master  does  now  enure  to  a  complete  discharge  of  an  indenture  of 
apprenticeship,  12  &  13  Vict.  c.  106,  s.  170 ;  and  see  ibid.,  as  to  return  of  apprentice 
fee. 

(e)  Rex  V.  Norton,  9  East,  206.  (/)  Rex  v.  Beaulieu,  3  M.  &  S.  229, 

{g)  Rex  V.  VVesterleigh,  Burr.  S.  C.  753;  Rex  v.  Winchcombe,  1  Doug.  391 ;  Rex  v. 
Holsworthy,  6  B.  &  C.  283;  Rex  v.  Taunton,  St.  James,  9  B.  &  C.  831  ;  Rex  v.  Elmley 
Castle,  3  B.  &,  Ad.  826;  Rex  v.  St.  Mary-at-the  Walls,  Colchester,  5  B.  &  Ad.  1023; 
Rex  V.  Witne  ham,  2  A.  &  E.  648. 

(A)  Rex  V .  Guildford,  2  Ch.  284.  As  to  how  far  a  married  woman  may  act  as  a  feme 
sole  in  the   city  of  London,  see  Beard  v.  Webb,  2  Bos.  &  P.  93. 

(i)  Wh  te  V.  Cuyler,  1  Esp.  200;  S.  C.  6  T.  R.  176. 
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England,  in  case  she  should  be  dismissed  from  her  situation  :  It  was  held 
that  the  defendant  was  liable  to  an  action  of  assumpsit,  for  the  amount  of 
the  plaintiff's  wages,  and  her  passage  money  home  to  England,  which 
had  not  been  paid,  although  it  was  objected  ou  the  part  of  the  defendant, 
that  the  form  of  action  was  misconceived,  and  that  it  should  have  been 
on  the  deed. 

The  liability  of  the  husband,  however,  upon  contracts  of  hiring  entered 
into  by  the  wife,  depends  entirely  upon  the  principle,  that  the  wife  was 
his  agent,  and  had  authority  from  him  to  enter  into  the  contract. (^)  But  it 
is  not  necessary,  in  order  to  render  him  liable,  to  show  that  such  authority 
was  expt-essl^  given  to  the  wife.  It  is  sufficient  if  it  can  be  imjilie.d  from 
circumstances.  In  all  cases,  the  question  whether  or  not,  she  had  autho- 
rity *to  bind  him  is  one  proper  for  the  consideration  of  a  jury. (^)  r  */t  n 
And  so  long  as  husband  and  wife  cohabit,  it  will  be  presumed  that  L  J 
she  had  authority  to  hire  such  servants  as  were  necessary  or  suitable  to 
the  condition  in  life  of  her  husband,  and  he  will  be  liable  to  pay  their 
wages. (m)  When  they  do  not  cohabit,  the  presumption  is  rather  the 
other  way,  viz.,  against  the  husband's  liability  upon  his  wife's  eon- 
tracts;(n)  but,  in  both  cases  the  presumption  may  be  rebutted — in  the 
former  case,  by  evidence  that  the  husband  had  expressly  forbidden  his 
wife  to  hire  the  servant,  and  the  servant  knew  that  he  had  done  so,(o)  or 
by  shewing  that  during  his  temporary  absence,  he  allowed  and  paid  his 
wife  an  adequate  sum  for  the  payment  of  all  necessary  expenses,  and  that 
the  servant  knew  that  he  did  so{p^ — in  the  latter  case,  by  shewing  that 
the  wife  was  not  reasonably  provided  for,  considering  the  circumstances 
of  the  husband. (2')  For,  if  when  husband  and  wife  are  separated,  she 
receive  either  from  her  husband  or  any  other  source,(?')  an  adequate  sum 
for  her  separate  maintenance,  she  has  no  implied  authority  to  pledge  her 
husband's  credit,  and  in  such  case  it  is  not  necessary  to  prove  that  the 
party  trusting  the  wife  had  notice  of  her  separate  maintenance,  in  order 
to  exempt  the  husband  from  liability,  (s)  But  when  a  married  woman  is 
separated  fpm  her  husband,  she  does  not  thereby  regain  the  capacity  to 
enter  into  contracts  that  will  be  binding  upon  her,  as  a  feme  sole,  even 
though  the  separation  be  by  deed,  and,  therefore,  although  in  some  such 

(k)  Manby  v.  Scott;  Montague  v.  Benedict,  2  Smith's  L.  C.  245;  Mizen  v.  Pick,  3 
M.  &  W.  481 ;  Chit,  on  Contr.  152. 

(Z)  Lane  v.  Ironmonger,  13  M.  &  W.  368.  See  Read  v.  Legard,  6  Exc.  636,  where 
a  husband  was  held  liable  for  necessaries  supplied  to  his  wife  during  his  lunacy. 

(m)  See  Elherington  v.  Parrott,  1  Salk.  118,  and  cases  cited,  2  Smith's  L.  C.  283. 
This  presumption  of  agency,  arising  from  cohabitation,  is  not  confined  to  the  case  of 
a  lawful  wife — it  extends  to  the  case  of  any  woman  with  whom  the  defendant  cohabits, 
and  whom  he  allows  to  assume  his  name,  although  not  his  wife.  Watson  v.  Threl- 
keld,  2  Esp.  637. 

(n)  Reed  v.  Moore,  5  C.  &  P.  200;  Ozard  v.  Darnford,  1  S.N.  P.  294;  Main  waring 
V.  Leslie,  M.  &,  M.  18;  Clifford  v.  Laton,  M.  &  M.  101. 

(&)  Elherington  v.  Parrott,  ubi  supra.  (p)  Holt  v.  Brien,  4  B.  &  Aid.  252. 

iq)  Ciitford  v.  Laton,  M.&,  M.  lOL 

(r)  Ibid.  But  a  pension  revocable  at  pleasure  is  not  a  sufficiently  stable  fund  for 
the  purpose.     Thompson  v.  Hervey,  4  Burr.  2177. 

(s)  Mizen  v.  Pick,  3  M.  &.  W.  481 ;  Holder  v.  Cope,  2  C.  &  K.  437  ;  Reeve  v.  Mar- 
quis  of  Conyngham,  2  C.  &,  K.  444. 
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r  ♦f;  n  *cases  the  husband  is  not  liable,  yet  no  more  is  she;  parties 
L  '  -I  entering  into  contracts  with  her  under  such  circumstances,  trust 
to  her  honour.(!!) 

So,  on  the  other  hand,  the  husband  may  take  advantage  of  any  con- 
tract of  service  entered  into  by  his  vpife,  and,  therefore,  where  a  woman 
enters  into  service,  her  husband  is  the  person  to  whom  her  wages  should 
be  paid,  as  he  is  entitled  to  the  profits  resulting  from  her  work  and  labour, 
and  she  cannot  in  general  even  join  him  in  an  action  upon  a  contract 
made  during  the  marriage  for  her  work  and  labour, (wA  though  it  is  said 
she  may  do  so  where  she  is  the  meritorious  cause  of  action,  as  where  the 
cause  arises  from  her  personal  labour  and  skill. (^;) 

There  is,  however,  one  case(?</-)  in  which  it  was  held,  that  a  married 
woman  who  was  residing  with  her  father,  having  been  seduced,  the  father 
might  bring  an  action  against  the  person  who  had  seduced  her,  although 
it  was  objected  that  the  action  was  founded  on  the  loss  of  service,  and  the 
daughter  being  a  married  woman,  she  could  not  enter  into  a  valid  con- 
tract of  service,  and,  therefore,  the  father  was  not  legally  entitled  to  her 
services ;  but  it  was  held,  that  a  service  in  fact  was  suflScient  to  support 
the  action,  especially  as  the  husband  had  not  interfered. 

Where  the  husband  is  civilly  dead,  as  in  case  of  his  being  transported 
for  life,  or  a  limited  terra,  the  wife  may  contract  as  a  fevie  sole,  and  sue 
or  be  sued  upon  her  contracts. (a)  And  it  makes  no  difference  in  this 
respect  that  he  is  at  the  Hulks  in  this  country,  and  not  actually  sent 
abroad.  (?/) 

In  equity  a  married  woman,  having  separate  property  is  for  many  pur- 
poses regarded  as  a  feme  sole,  and  her  contracts  are  held  to  bind  her 
separate  estate. (2)  And  it  appears  to  be  the  better  opinion,  that  it  is  not 
J-  j^r.  -,  *necessary  that  a  contract  should  be  in  writing  in  order  to  do  so 
L  -^  where  that  is  not  rendered  necessary  by  any  statute, («)  nor, 
where  it  is  in  writing,  is  it  necessary  that  it  should  refer  to  the  separate 
property  in  order  to  bind  it.(i) 

infants. 

Although  infants  labour  under  a  general  incapacity  to  enter  into  abso- 
lutely binding  contracts  with  other  persons,(c^  yet  they  may  make  some 
contracts  which  will  be  binding  upon  them  until  avoided  by  them — such 
as  contracts  for  their  benefit. (r?)  Infants  may  also  make  contracts  for 
necessaries,  which  will  be  absolutely  binding  upon  them.(e) 

What  are  necessaries  is  a  mixed  question  of  law  and  fact,(/)  and  will 

(0  Marshall  v.Rutton,  8  T.  R.  545. 
(u)  Buckley  V.  Collier,  1  Salk.  114. 

(d)  Brashford  v.  Buckingliam,  Cro.  Jac.  77,  205;  anH   see  Nurse  v.  Wills,  4  B.  & 
Ad.  743,  S.  C.  in  error,  1  A.  &  E.  65. 

(w)  Harper  v.  Luffkin,  7  B.  &  C.  387.  (/■)  Chit,  on  Conlr.  163. 

ly)  Ex  parte  Franks,  7  Bing.  7G2. 

(z)  Bell  V.  Hyde,  Free.  Chan.  328  ;  Norton  v.  Turvill,  2  P.  Wms.  144 ;  Grighy  v. 
Cox,  1  Ves.  517.  (o)  Owens  v.  Dickinson,  Cr.  &,  Ph.  55.  {b)  Ibid. 

(c)  Bac.  Ab.  tit.  "  Infancy,"  I. 
(J)  Maddon  v.  White,  2  T.  R.  161;  Rex  v.  Shinfiuld,  14  East,  541. 

(e)  B;ic.  Ab.  tit.  "  Infancy,"  I.  ;  and  see  Zouch  v.  Parsons,  3  Burr.  1801 ;  Drury  v. 
Drury,  5  Bro.  Pari.  Cas.570.  (/)  Wiiarton  v.  M'Kenzie,  5  Q.  B.  612. 
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be  decided  by  the  court  and  jury  taking  into  consideration  the  station  in 
life  of  the  infant.  ((/) 

Livery  for  the  servants  of  an  infant  who  was  a  captain  in  the  army, 
has  been  held  to  come  within  the  description  for  necessaries,  and  the 
infant  was  held  liable  to  pay  for  it.(/t)  Similar  principles  would  apply 
to  a  claim  for  wages. 

A  contract  of  apprenticeship  is  generally  to  be  regarded  as  for  the 
benefit  of  an  infant,  and,  therefore,  he  may  make  a  legal  binding  contract 
of  apprenticeship. (i)  If  he  could  not  do  so  he  could  not  be  bound  at 
all,  for  a  ^father  has  no  common  law  authority  to  bind  his  infant  ^^  -. 
son  an  apprentice  without  his  consent.  (Z^-)  ^         -^ 

So  a  contract  of  hiring  and  service  may  be  beneficial  to  an  infant,  and 
would,  generally  speaking,  be  binding  upon  him,  and  may  be  made  even 
with  his  own  father. (^)  Such  a  contract  would  subject  him  to  the  statu- 
table regulations  applicable  to  masters  and  servants,  although  he  might 
not  be  liable  to  any  action  upon  the  con  tract.  (?>i)  And  it  would  give 
him  a  right  of  action  for  wages  earned. («)  For  if  an  infant  of  five  years 
of  age  or  other  person  who  is  non  potens  in  corpore,  be  retained  and  serve 
in  the  best  manner  he  can,  his  master  must  pay  him  his  wages. (o) 

And  a  contract  of  hiring  and  service  for  wages  would  be  considered 
beneficial  and  binding  upon  an  infant,  although  it  contains  clauses  for 
referring  disputes  to  arbitration,  and  for  the  imposition  of  forfeitures  in 
cases  of  neglect  of  duty,  to  be  deducted  from  the  wages. (^j)  But  it  has 
been  held  that  a  contract  by  an  infant,  binding  himself  to  serve  during  a 
certain  time  for  wages,  but  enabling  the  master  to  stop  the  work  when- 
ever he  chose  and  retain  the  wages  during  the  stoppage,  is  wholly  void, 
as  not  being  beneficial  to  the  infant. (g) 

Women  and  children,  however,  being  considered  to  ^require  ^  ^o  -i 
legislative  protection  and  control  whilst  entering  into  contracts  ■-  -• 
of  hiring  and  service,  various  acts  of  parliament  have,  at  different  peiiods, 

is)  Peters  v.  Fleming,  6  M.  &,  W.  4G;  Wharton  v.  M'Kenzie,  ubi  supra. 

{h)  Hands  v.  Slancy,  8  T.  R.  578. 

(t)  Rex  V.  St.  Petro.x,  4  T.  R.  196;  Rex  v.  Arundel,  5  M.  &  S.  257.  In  order  to 
make  it  binding,  liowever,  lie  must  execute  the  contract  (as  an  adult  must  also.  Rex 
V.  Ripon,  9  East,  295.)  It  is  not  sufficient  for  the  father  and  master  to  execute.  Re.i 
V.  Cromford,  8  East,  25;  Rex  v.  Arnesby,  3  B.  &  Aid.  584.  But  he  may  execute  by 
the  hand  of  a  third  party.     Rex  v.  Langnor,  4  B.  «&  Ad.  647. 

(k)  Rex  V.  Arnesby,  .3  B.  &.  Aid.  584.  The  reason  wiiy  the  father  or  friend  gene- 
rally joins  in  acontract  of  apprenticeship  is,  because  an  action  of  covenant  will  not  lie 
agaiiit^t  an  infant  apprentice  for  not  serving.  See  Y.  B.  21  H.  6,  31.  Gilbert  v. 
Fletcher,  Cro.  Car.  179  ;  and  sec  Capes  v.  Hutton,2  Russ.  357.  Though  it  appears  to 
be  otherwise  by  the  custom  of  London.  Horn  v.  Chandler,  1  Mod.  271  ;  and  see  Ex 
parte  Eden,  2  M.  &.  S.  226  ;  Com.  Dig.  tit.  "  Justices  of  the  Peace,"  B.  55  ;  Beard  v. 
Webb,  2  B.  &  P.  99.  Any  action  for  breach  of  the  contract  on  the  part  of  the  inliint 
should  be  against  the  father,  where  he  joins.  Breach  v.  Ewington,  2  Doug.  518.  To 
such  an  action  it  is  no  answer  that  it  was  the  masler's  duty  to  compel  service,  Hughes 
V.  Humphreys,  6  B.  &  C.  687,  nor  that  the  son  avoided  the  indenture  after  he  came  of 
age,  Cuming  v.  Hill,  3  B.  &  Aid.  59.     See  also  Ellen  v.  Topp,  6  Exc.  424. 

(/)  Rex  V.  Chillesford,  4  B.  &,  C.  94. 

(m)  Ibid.     And  see  Wood  v.  Fenwick,  10  M.  &  W.  204.  (n)  Ibid. 

(0)  Dalt.,  Just.  Ch.  58 ;  Bro.  tit.  "  Labour,"  46  ;  Bac.  Ab.  tit.  "  Master  and  Servant." 
And  see  Phillips  v.  Jones,  1  A.  &.  E.  333. 

(p)  Wood  v.  Fenwick,  10  M.  &  W.  195.  (7)  Reg.  v.  Lord,  12  Q.  B.  757. 
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been  passed  for  this  purpose,  some  of  which   are  referred  to  ia   the 
note.(?') 

LUNATICS. 

The  position  of  a  lunatic,  or  person  of  unsound  mind,  is  considered  in 
general  to  bear  some  analogy  to  that  of  an  infant  in  regard  to  his  liabi- 
lity upon  contracts.(s)  For  although,  strictly  speaking,  a  person  of 
unsound  mind  is  incompetent  to  contract,(/)  yet  there  can  be  no  doubt 
that  a  lunatic  would  be  held  liable  to  pay  for  any  services  which  had  been 
rendered  to  him,  provided  they  were  such  as  might  reasonably  be  consi- 
dered nece&sary  for  a  person  in  his  station  in  life.  In  such  a  case  the  law 
would  imply  a  promise  to  pay  for  them.(?<)  And  modern  cases  show, 
that  where  a  party  entering  into  a  contract  is  a  lunatic,  but  the  state  of 
his  mind  is  unknown  to  the  other  party,  who  has  taken  no  advantage  of 
the  lunatic,  he  would  not  be  allowed  to  set  up  his  lunacy  as  a  defence  to 
an  action  on  the  contract,  especially  in  a  case  where  the  contract  was  not 
merely  executory,  but  executed  in  the  whole  or  in  part,  and  the  parties 
could  not  be  restored  altogether  to  their  original  position. (v) 

[*9]  *CORPORATIONS. 

Contracts  in  general,  in  order  to  be  binding  upon  a  corporation,  must 
be  under  the  common  seal  of  the  corporate  body.(?«)  This  rule  is  to  be 
found  in  all  the  authorities, (a:)  beginning  with  those  collected  from  the 
Year  Books  in  Brooks's  Abridgment,  tit.  "Corporations  and  Capacities," 
down  to  the  latest  of  the  present  day;  the  ground  of  the  rule  being,  that 
as  a  corporation  is  a  body  politic,  and  invisible,  it  can  only  act  and  speak 
by  its  common  seal;  or  as  it  is  said  arguendo,  in  Reg.  v.  Bigg,(y)  "the 
common  seal  is  the  hand  and  mouth  of  the  corporation." 

Accordingly,  no  municipal  corporation  (except  London(2))  can  appoint 
an  attorney  except  under  the  corporate  seal. 

(r)  See  as  to  Parish  Apprentices,  56  Geo.  3,  139  ;  3  &.  4  Wm.  4,  c.  63.  Tf  in  the 
sea  .service,  7  &  8  Vict.  c.  112,  s.  32  ;  Apprentices  to  Watermen,  &c.  on  tfie  Thames, 
7  &,  8  Geo.  4,  c.  l.xxv.,  s.  30 ;  under  the  General  Merchant  Seamen's  Act,  7  tt,  8  Vict. 
c.  112,  s.  37;  as  to  Chimney  Sweeps,  3  &  4  Vict.  c.  85  (see  Rex  v.  Hipswell,  8  B.  & 
C.  406;)  as  to  Employment  of  Women  and  Children  in  Mines  and  Colheries,  5  &,  6 
Vict,  c.,99  ;  in  Factories,  3  &,  4  Wm.  4,  c.  103 ;  7  &  8  Vict,  c  15  ;  10  &  11  Vict.  c. 
29  (see  Ryder  v.  Mills,  3  Exc.  853  ;)  13  &  14  Vict.  c.  54  ;  in  Print  Works,  8  &,  9  Vict. 
0.29;  lO&ll  Vict.  c.  70. 

(s)  Wentworth  v.  Tubb,  1  Y.  &C.  N.  C.  171. 

(/)  See  Ch.  on  Contr.  129,  et  seq.  The  maxim  of  the  Roman  Law  was"  furiosus 
nullum  negotiuni  gerere  potest,  quia  non  inlelligit  quod  agit,"  Inst.  lib.  3.  tit.  20,  s.  8. 

(«)  See  Baxter  v.  Earl  of  Portsmouth,  5  B.  &  C.  170. 

(y)  Melton  v.  Camroux,  2  Exc.  487.     S.  C.  in  Cam.  Scacc.  4  Exc.  17. 

(m>)  Bac.  Abr.  tit.  "Corporations,"  E.  3;  Com.  Dig.  tit.  "Franchise,"  E.  13.  In 
The  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  815,  it  is  shown  that  the  doctrine  i,s 
not,  as  it  might  appear,  a  mere  relic  of  ignorant  times.  And  see  Diggle  v.  The  Lon- 
don and  Blackwall  Railway  Company,  5  Exc.  451. 

{x)  See  Gibson  v.  East  India  Company,  5  Bing.  N.  C.  269. 

(y)  3  P.  Wms.  423. 

(«)  In  London  the  appointment  is  matter  of  record.  See  The  Mayor  of  Thelford's 
case,  1  Salk.  192;  3  Salk.  103;  2  Ld.  Raym.  848;  Holt.  171. 
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And,  therefore,  where  (a)  an  attorney  who  was  town  clerk  and  clerk 
of  the  peace,  received  instructions  from  the  mayor,  and  other  members 
of  the  town  council,  to  take  all  necessary  steps  to  oppose  certain  measures 
in  parliament,  and  to  conduct  certain  suits  in  Chancery,  relating  to  the 
borough,  but  no  authority  was  given  to  him  under  the  seal  of  the  corpo- 
ration; it  was  held,  that  he  could  not  sustain  an  action  against  the  corpo- 
ration for  his  costs. 

So  where  (i)  a  person,  who,  previously  to  the  passing  of  the  statute, 
5  &  6  Wm.  4,  c.  76,  had  held  the  offices  of  town  clerk  and  clerk  of  the 
peace,  and  also  clerk  to  the  *justices,  was,  after  the  passing  of  that  i-^^-t/v-i 
statute,  re-appointed  to  the  offices  of  town  clerk  and  clerk  of  the  L  J 
peace  at  an  increased  salary,  by  a  resolution  passed  at  a  meeting,  and 
entered  upon  the  minutes,  of  the  town  council :  but  there  was  no  agree- 
ment under  the  seal  of  the  corporation:  It  was  held,  upon  issue  joined 
on  a  return  to  a  mandamus  for  compensation  under  5  &  6  Wm.  4,  c.  76, 
s.  66,  bringing  in  question  the  fact  of  the  re-appointment,  that  it  could 
not  be  proved  by  an  entry  in  the  minutes  of  the  town  council,  and, 
therefore,  although  there  was  no  doubt  that  an  agreement  to  the  effect 
contended  for  had  been  made,  yet  that  it  could  not  bind  the  corporation 
without  being  sealed. 

There  are,  however,  two  caseSj^c)  in  which  it  was  held  that  the  v 
solicitors  employed  in  obtaining  the  acts  of  parliament  incorporating 
certain  companies  had  a  legal  claim  against  them  when  incorporated  in 
respect  to  their  services  in  obtaining  the  act  of  incorporation,  although 
they  were  not,  and  from  the  nature  of  the  case  could  not  be,  appointed 
under  the  seal  of  the  corporate  body.  But  in  each  of  those  cases  there 
was  a  clause  in  the  act  directing  that  the  costs  of  obtaining  the  act  should 
be  paid,  in  preference  to  all  other  claims,  out  of  the  first  money  received 
by  the  defendants ;  and  those  cases  were  decided  on  the  ground  that  the 
meaning  of  the  legislature  was  to  make  the  incorporated  companies,  as 
soon  as  they  had  obtained  funds,  debtors  to  the  solicitors  who  had 
obtained  the  acts  for  all  the  costs  which  they  had  incurred.(J)  These 
cases  do  not,  therefore,  as  at  first  might  appear,  form  any  exception  to 
the  general  rule  above  stated. 

There  are,  however,  some  exceptions  to  that  rule,  probably  coeval  with 
the  rule  itself,  in  those  matters  which,  from  their  very  nature  or  necessa- 
rily frequent  occurrence,  it  would  be  difficult,  or  perhaps  impossible,  to 
execute  with  the  formality  of  a  seal.  Those  are  matters  of  trifling  im- 
portance and  of  frequent  occurrence,  such  as  the  appointment  of  a  ser- 
vant, cook,  or  butler,  or  such  as  from  their  nature  do  not  admit  of  delay, 
such  as  the  appointment  of  a  bailiff  to  distrain  cattle  damage  feasant. (e) 

(a)  Arnold  v.  Mayor  of  Poole,  4  M.  &-  G.  860.  In  Hall  v.  Mayor  of  Swansea,  5  Q. 
B.  544,  Patterson,  J.,  said,  "The  only  difference  I  see  between  Arnold's  case  and  that 
of  a  servant  employed  at  smaller  wages  is  the  comparative  inconvenience  of  insisting 
on  a  contract  under  seal  in  tlie  latter  case." 

(6)  Reg.  V.  Mayor  of  Stamford,  6  Q.  B.433. 

(c)  Tilson  V.  The  Warwick  Gas  Light  Company,  4  B.  &  C.  962,  and  Garden  v.  The 
General  Cemetery  Company,  5  Bing.  N.  C.  253. 

(d)  See  Pardoe  v.  Price,  16  M.  &.  W.  460. 

Cf)  Mdnby  V.  Long,  3  Lev.  107;  Gary  v,  Matthews,  ]  Salk.  191. 
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P  ^-j,  -,  And  it  has  been  held,  that  a  corporation  *was  liable  to  an  action 
L  J  for  an  illegal  distress,  though  not  for  damage  feasant,  by  one 
who  acted  as  their  bailiff,  although  he  was  not  appointed  under  seal. (A 
And  that  a  corporation  might  maintain  an  action  of  ejectment  after  a 
notice  to  quit  given  by  a  steward  who  was  not  appointed  under  seal.(5') 
But  these  exceptions  do  not  apply  to  cases  in  which  the  contract  vests 
an  interest  in,  or  divests  an  interest  out  of,  a  corporation.  And  therefore 
a  corporation  cannot,  without  deed,  appoint  a  bailiff  to  seize  goods  as 
forfeited  to  the  use  of  the  corporation. (/t) 

The  cases,  in  which  it  has  been  held  that  a  cook  or  butler,  or  other 
inferior  servant  to  a  corporation,  need  not  be  appointed  under  the  com- 
mon seal,  are  said  to  rest  on  a  fiction  that  some  individual  has  been 
duly  authorized  to  make  contracts  of  that  nature  on  behalf  of  the  corpo- 
ration, (t)  And  it  has  not  yet  been  settled  whether  the  exceptions 
introduced  by  them  apply  to  the  case  of  a  corporation  where  no  indi- 
vidual member  is  appointed  head  of  the  corporate  body.(^)  When, 
however,  the  case  shall  arise,  there  can,  it  is  conceived,  be  little  or  no 
doubt  that  the  further  development  of  the  principles,  founded  on  expe- 
diency and  convenience  amounting  almost  to  necessity,  which  have  led, 
r  ^.1 0  -1  '^^  England,  *to  the  engrafting  of  exceptions  on  the  ancient  rule 
L  *"  -I  of  the  common  law,  and  in  America  to  its  total  abolition,^?)  will 
lead  to  the  conclusion,  that  the  exceptions  above  mentioned  apply  equally 
to  the  case  of  all  companies,  whether  with  or  without  a  head. 

There  is  also  another  class  of  exceptions  to  the  rule  that  corporations 
can  only  be  bound  by  contracts  under  seal,  which  has  arisen  in  modern 
times.  Corporations  have  of  late  been  established  by  royal  charter,  more 
frequently  by  act  of  parliament,  for  the  purpose  of  carrying  on  trading 
speculations;  and  where  the  nature  of  their  constitution  has  been  such 
as  to  render  the  drawing  of  bills,  or  the  constant  making  of  any  particu- 

(/)  Smith  V.  The  Birmingham  Gas  Company,  1  A.  &  E.  526.  In  The  Eastern 
Counties  Railway  Company  v.  Brown,  6  Exc.  314,  it  was  held  that  a  railway  company 
might  be  liable  to  an  action  of  trespass  for  assault  and  false  imprisonment,  in  conse- 
quence of  their  servant  having  given  a  person  into  custody  upon  an  unfounded  charge, 
although  the  directions  to  the  servant  were  not  under  seal.  It  docs  not  appear  in  that 
case  whether  the  original  appointment  of  the  servant  was  by  deed,  though  most  proba- 
bly he  was  not  so  appointed,  as  he  was  only  an  inspector.  It  is  clear,  however,  that  a 
corporation  may  be  Halle  in  tort  for  the  acts  of  their  servants,  although  their  authority 
be  not  under  seal.(l)  See  ibid.,  and  Roe  v.  The  Birkenhead,  Lancashire  and  Cheshire 
Junction  Railway  Company,  21  Law  J.,  N.  S.  Exc.  9. 

ig)  Doe  V.  Pierce,  2  Campb.  96;  and  see  Doe  v.  Bold,  11  Q,  B.  127. 

(A)  Horn  v.  Ivy,  1  Mod.  18. 

(i)  See  per  Lord  Cranworth,  in  Mayor  of  Ludlow  v.  Charlton,  6  M.  &.  W.  819,  821. 

(k)  Per  Parke,  B.,  in  Cope  v.  Thames  Haven  Dock  and  Railway  Company,  3  Exc. 
844. 

(/)  See  Story  on  Agency,  sect.  53 ;  2  Kent's  Comm.  283,  291  (part  4,  lect.  33) ;  and 
see  Beverley  v.  Lincoln  Gas  Light  and  Coke  Company,  6  A.  &  E.  837,  where  Patte- 
son,  J.  says,  "There  are  obvious  circumstances  which  justify  their  advancing  with  a 
somewhat  freer  step  to  the  discussion  of  ancient  rules  of  our  common  law  than  would 
be  proper  for  ourselves." 


(1)  Chestnut  Hill  Co.  v.  Rutter,  4  S.  &  R.  16;  Rathbone  v.  Tioga  Nav.Co.  2  VV. 
&  S.  80. 
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lar  sort  of  contracts,  necessary  for  the  purposes  of  tlie  corporation,  there 
the  Courts  have  held  that  they  would  imply  in  those  who  arc,  according 
to  the  provision  of  the  charter  or  act  of  parliament,  carrying  on  the 
corporation  concerns,  an  authority  to  do  those  acts  without  which  the 
corporation  could  not  subsist.  (??i) 

Accordingly,  in  a  variety  of  cases,  corporations  have  been  held  bound 
by,  and  able  to  take  advantage  of,  contracts  necessarily  incident  to  the 
purposes  and  objects  for  which  the  corporation  was  created,  although 
such  contracts  have  neither  been  under  the  corporate  seal,  nor  entered 
into  by  an  agent  or  servant  authorized  in  that  manner  to  act  for  the  cor- 
poration. The  exception  established  by  these  cases(n)  depends  upon  the 
principle  before  adverted  to  of  expediency  and  convenience  amounting 
almost  to  necessity, — a  principle,  however,  which  although,  in  many 
cases,  equally  applicable  to  contracts  of  hiring  and  service  as  to  contracts 
of  *other  descriptions,  yet,  it  is  conceived,  would  only  apply  to  r  o^-i  o  t 
contracts  for  services  of  an  ordinary  description,  and  such  as  L  'J 
might  be  necessary  for  carrying  on  the  business  of  the  corporation. (c) 

Contracts  of  this  nature  are  in  many  cases  regulated  by  the  Joint 
Stock  Companies'  Act,(j9)  and  the  Companies'  Clauses  Consolidation  Act, 
1845, (^)  which  last  applies  to  all  joint  stock  companies  incorporated  by 
act  of  Parliament  for  the  purpose  of  carrying  on  any  undertaking,  so  far 
as  the  same  are  applicable  thereto,  except  so  far  as  expressly  varied  by 
the  special  act. 

And  it  has  recently  been  decided,  that  where  the  special  act  of  parlia- 
ment gave  power  to  the  directors  of  a  company,  to  appoint  servants  and 
workmen,  &c.,  without  using  the  corporate  seal,  they  could  only  exercise 
that  power  with  regard  to  the  appointment  of  ordinary  servants;  and, 
that  it  did  not  extend  to  enable  them  to  enter  into  a  contract  for  extra- 
ordinary services,  which  would  be  binding  upon  the  company,  without 
affixing  the  corporate  seal.(r) 

The  question  as  to  how  far  the  directors  of  a  railway  company,  had 
power  under  their  special  act  to  appoint  servants,  otherwise  than  by  deed, 
was  raised  in  the  case  of  Cox  v.  The  Midland  Counties  Railway  Com- 
pany,(.s)  and  the  Court  in  giving  judgment,(A  intimated  an  opinion,  that 

(>«)  Per  Lord  Cranworth,  in  the  Maj'or  of  Ludlow  v.  Charlton,  6  M.  &,  W.  831 ; 
and  sec  Beverley  v.  Lincoln  Gas  Light  and  Coke  Company,  6  A.  &  E.  829;  Paine  v. 
Strand  Union,  8  Q.  B.  326. 

(n)  Mr.  Justice  Story  says  truly,  that  this  exception  "  affords  a  beautiful  illustra- 
tion of  the  expansive  power  of  the  common  law,  which  acquires  flexibility,  and  moulds 
itself  from  time  to  time  so  as  to  accomplish  the  various  ends  of  modern  society." 
Story  on  Agency,  sect.  53. 

(o)  Dunston  v.  The  Imperial  Gas  Light  and  Coke  Company,  3  B.  &  Ad.  125.  See 
Clark  V.  The  same  Company,  4  B.  &  Ad.  315,  where  it  was  held  that  the  directors 
were  justified  in  affixing  the  corporate  seal  to  a  deed  granting  a  retiring  pension  to 
the  plaintiff,  who  had  been  clerk  to  the  company;  and  see  Gibson  v.  East  India  Com- 
pany, 5  Bing.  N.  C.  271  ;  Beverley  v.  Lincoln  Gas  Company,  6  A.  &  E.  S'Ji) ;  Church 
V.  Imperial  Gas  Company,  6  A.  &,  E.  S53. 

(;))  7  &  8  Vict.  c.  110. 

(?)  8  &  9  Vict.  c.  16.  See  Homersham  v.  The  Wolverhampton  Water  Works 
Company,  6  Exc.  137. 

(r)  Cope  V.  The  Thames  Haven  Dock  and  Railway  Company,  3  Exc.  811.  See 
Diggle  V.  The  London  and  Blackwall  Railway  Company,  5  Exc.  442. 

(s)  3  Exc.  2G8.  (0  P.  274. 

January,  1852. — 3 
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under  their  act,  they  probably  did  possess  the  power,  but  it  became 
unnecessary  to  decide  the  point  on  that  occasion,  as  it  was  held,  that 
assuming  the  servant  in  that  case  to  have  been  properly  appointed,  yet, 
that  he  had  not  power  to  bind  the  company,  by  entering  into  the  contract 
on  which  the  action  was  brought. 

|'*14]  *BANKRUPTS  AND  INSOLVENTS. 

An  uncertificated  bankrupt  or  an  insolvent,  may  himself  maintain  an 
action  for  the  profits  of  \iis  personal  labour  and  skill,  after  his  bankruptcy 
or  insolvency,  and  his  assigns  have  no  right  to  interfere,  (m)  Indeed,  in 
one  case  it  was  held,  that  he  might  even  sue  them  where  they  had  em- 
ployed him  to  carry  on  the  business,  (z;)  And,  where  materials  furnished, 
are  necessary  to  the  bankrupt's  labour,  the  work  and  materials  may  become 
so  blended  together,  as  to  form  one  joint  cause  of  action  upon  which  the 
bankrupt  himself  may  sue,  and  be  entitled  to  recover;  his  assignees  not 
interfering,  (w) 

But  a  furniture  broker  who  was  employed  in  moving  goods,  in  the 
course  of  which  employment  he  procured  vans,  supplied  packing  cases, 
&c.,  and  employed  five  or  six  men,  and  likewise  cleaned  and  repaired 
furniture,  was  held  not  to  be  a  man  using  merely  his  personal  labour;  and, 
therefore,  that  he  could  not  recover  the  amount  of  his  bill  for  so  doing, 
if  the  assignees  thought  proper  to  put  in  their  claim. (x) 

And,  where  A.  agreed  to  serve  B.  and  C,  who  were  typefounders,  as 
their  foreman  for  seven  years,  at  fixed  wages,  at  the  rate  of  three  guineas 
a  week,  "the  party  making  default  to  pay  to  the  other  the  sum  of  500?., 
by  way  or  in  the  nature  of  specific  damages:"  A.  was  dismissed;  then 
became  bankrupt,  and  after  the  bankruptcy,  brought  an  action  upon  the 
agreement  for  the  amount  of  the  penalty,  to  which  the  defendant  pleaded 
his  bankruptcy:  it  was  held  by  the  House  of  Lords,  that  the  action 
r  #1  f;  "1  could  not  be  maintained,  as  the  right  of  action  *passed  to  his 
L  J  assignees, ('3/)  on  the  ground  that  the  contract  contained  a  clause 
imposing  a  penalty  for  the  breach  thereof,  for  which  penalty  the  action 
was  substantially  brought,  (s) 

Under  the  old  Bankrupt  Act,(a)  it  was  held  that  a  commission  of 
bankrupt  did  not  operate  as  a  dissolution  of  a  contract  of  a  hiring  between 
the  bankrupt  and  his  clerk,  and  the  bankrupt  was  held  liable  to  pay  his 
clerk's  wages,  due  from  the  expiration  of  the  year  last  before  the  commis- 

(m)  Chippendall  v.  Tomlinson,  4  Dou^.  318;  S  C.  1  Co.  Bank.  Law,  432 ;  Beck- 
liam  V.  Drake,  2  Ho.  Lords  Cases,  579,  643 ;  Williams  v.  Chambers,  10  Q.  B.  337  ;  at 
cae.  ib.  cit.  Ex  parte  Walters,  2  Mont.  D.  &  De  Gex,  635. 

(»)  Coles  V.  Barrow,  4  Taunt.  754;  but  see  Nias  v.  Adamson,  3  B.  &  Aid.  232, 
where  Best,  J.,  said  of  Coles  v.  Barrow, — "If  Mr.  Justice  Lawrence  had  continued  in 
the  Court  of  Common  Pleas,  that  decision  would  probably  not  have  been  pronounced. 
It  is  not,  therefore,  entitled  to  any  great  weight.  The  authority  of  that  case  is  much 
broken  in  upon  by  Hesse  v.  Stevenson,"  3  B,  &,  P.  578. 

(w>)  Silk  V.  Osborne,  1  Esp.  140.  (x)  Crofton  v.  Poole,  1  B.  &  Ad.  568. 

iy)  Beckham  v.  Drake,  2  Ho.  Lords  Cases,  579. 

[z)  See  per  Maule,  J.,  in  Bell  v.  Carey,  8  C.  B.  894.  (n)  6  Geo.  4,  c.  16. 
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sion,  up  to  the  time  of  rescinding  the  contract  of  hiring,  notwithstanding 
the  bankruptcy,  (i) 
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Firstly. —  The  Requisites  of  a  Contract  of  Hiring  and  Service. 
WHEN  WRITING    NECESSARY — STATUTE   OF    FRAUDS. (1) 

By  the  common  law,  a  servant  might  be  hired  either  by  deed  or  by  a 
parol(a)  contract,  but  when  hired  or  retained  by  deed,  could  only  be  dis- 
charged by  an  equally  formal  instrument  ;(Z)^)  when  hired  by  parol,  he 
might  *also  be  discharged  by  parol. (c)  Since  the  passing  of  the  p  s^-i-  -i 
Statute  of  Frauds,  however,  it  has  become  necessary  in  many  L  J 
cases,  that  contracts  of  hiring  should  be  in  writing. 

By  the  fourth  section  of  that  statute,((Z)  it  is  enacted,  "  That  no  action 
shall  be  brought(e)  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  lawfully  authorized." 

In  this  enactment,  the  word  ^^ performed ,"  means  a  complete,  and  not 

{h)  Thomas  v.  Williams,  1  A.  &  E.  685;  see  further  on  this  point,  post,  cii.  4. 

(a)  A  contract  is  called  a  "  parol  contract"  when  either  verbal  or  in  writing,  but  not 
under  seal.     See  Beckham  v.  Drake,  9  M.  &  W.  79. 

{bb)  i,  e.,  from  the  contract,  for  he  might  be  discharged  from  the  service,  so  as  to  pre- 
vent his  gaining  a  settlement  by  parol  agreement ;  Pavvlet  v.  Burnham,  I  Sess.  Ca.  71  ; 
2  Bott.  424. 

(c)  Dalt.  Just.  cap.  58;  Reg.  v.  Daniel,  6  Mod.  182. 

(d)  29  Car.  2,  c.  3.     The  corresponding  Irish  act  is  7  Wm.  3,  c.  12. 

^e)  The  case  of  Carrington  v.  Roots,  2  M.  &  W.  248,  decided  that  not  only  can  no 
action  be  brought  upon  an  agreement  within  this  section,  if  it  be  not  reduced  inlD 
writing,  but  that  the  contract  is,  for  all  purposes,  void.  See  Reade  v.  Lamb,  2  L.  M. 
&,  P.  67,  69. 

(I)  See  1  Greenl.  on  Evid.  §  262,  et  seq.  for  cases  and  authorities. 
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a  mere  inchoate  or  partial  performance ;  and,  therefore,  where  an  agree- 
ment distinctly  shews  upon  the  face  of  it,  that  the  parties  contemplated 
its  performance  to  extend  over  a  greater  space  of  time  than  one  year,  it 
is  within  the  statute  ;  but,  where  the  contract  is  such  that  the  whole 
may  be  performed  within  a  year,  and  there  is  no  stipulation  to  the  con- 
trary, the  statute  does  not  apply.  (/) 

Accordingly,  where(<7)  the  defendant  verbally  agreed,  on  the  27th  of 
May,  to  take  the  plaintiff  into  his  service  as  groom  and  gardener,  for  a 
year,  to  commence  on  the  30th  of  June  following,  but  afterwards  refused 
to  receive  him ;  it  was  held  that  the  plaintiff  could  not  sustain  any  action 
for  such  breach  of  contract  as  there  was  no  written  agreement;  Lord 
Ellenborough,  C.  J.,  saying,  "  if  we  were  to  hold  that  a  case  which 
extended  one  minute  beyond  the  time  pointed  out  by  the  statute  did  not 
fall  within  its  prohibition,  I  do  not  see  where  we  should  stop;  for,  in 
r  *1R  1  P*^^*^^  ^^  reason,  an  excess  of  twenty  years  will  equally  not  be 
L  J  within  the  act.'' 

So  where(7i)  the  defendant,  on  the  20th  of  July,  proposed  to  hire  the 
plaintiff  as  bailiff  for  one  year,  to  commence  on  the  24th  of  July ;  and  the 
defendant  at  that  time  wrote  a  memorandum,  (but  which  was  signed  by 
neither  of  the  parties,)  which  was  delivered  to  the  plaintiff,  and  by  him 
taken  away,  stating  the  terms  on  which  the  plaintiff  was  to  serve;  and 
the  plaintiff  entered  the  defendant's  service  on  the  24th,  but  before  the 
expiration  of  the  year  the  defendant,  being  displeased  with  the  plaintiff, 
gave  him  a  month's  warning  to  quit  his  service;  and  the  plaintiff  left 
before  the  expiration  of  the  year  :  It  was  held,  that  he  could  not  main- 
tain an  action  against  the  defendant  for  not  continuing  the  plaintiff  for 
the  year,  as  there  was  no  agreement  in  writing,  in  conformity  with  the 
Statute  of  Frauds. 

And  where(i)  the  plaintiff  entered  into  the  service  of  the  defendant 
under  the  following  agreement: — '<I  agree  to  receive  you  as  clerk  or 
bookkeeper  in  my  establishment,  in  consideration  of  your  paying  me  a 
premium  of  300Z.,  and  to  pay  you  a  sidsirj  at  the  follotcing  rates,  viz.: 
for  the  first  year  701. ;  for  the  second  901. ;  for  the  third  110?.  ;  for  the 
fourth  130?.;  and  150Z.  for  the  fifth  and  following  years  that  you  may 
remain  in  my  employment ;  and  I  also  agree  in  case  of  the  death  of  either 
of  us  to  return  150?.  :"  It  was  held,  that  the  agreement  was  one  that  by 
the  Statute  of  Frauds  was  required  to  be  in  writing;  and  that,  there  being 
a  precise  stipulation  for  yearly  payments,  evidence  was  not  admissible  to 
shew  a  verbal  agreement  for  quarterly  payments. 

The  mere  circumstance  that  a  contract  is  defeasible,  and  may  be  put  an 
end  to  within  the  year,  does  not  take  it  out  of  the  operation  of  the  Statute 
of  Frauds,  if  by  its  terms  it  is  to  continue  for  more  than  a  year  in  case 

(/)  Per  Tindal,  C.  J.;  Souch  v.  Strawbridge,  2  C.  B.  815;  Boydcll  v.  Drummond, 
11  East,  142.  The  cases  on  this  subject  will  be  found  collected  in  1  Smith's  L.  C, 
note  to  Peter  v.  Compton ;  and  see  Cherry  v.  Heming,  4  Exc.  631 ;  S,  C.  19  Law  J., 
N.  S.,  Exc.  63. 

(g)  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722. 

{h)  Snelling  v.  Lord  Huntingfield,  I  C.  M.  &  R.  20. 

(,i)  Giraud  v.  Richmond,  2  C.  B.  835. 
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it  is  not  put  au  end  to. (A:)  But  a  contract  to  serve  for  an  indefinite 
period,  subject  to  be  put  an  end  to  at  any  time,  upon  a  reasonable  notice, 
is  not  within  the  statute,  though  it  may  extend  beyond  the  ycar.(?^  A 
contingency  *is  not  within  the  statute,  nor  any  ease  that  depends  ^  ^.„  -. 
upon  a  contingency. (??i)     The  words  of  the  statute,   ''not  to  be  •-  ' 

performed,"  mean,  not  to  be  performed  on  one  side  or  the  other.^?i) 
Where,  therefore,  the  contract  has  been  covipleteJy  performed  on  one  side, 
the  statute  does  not  apply. (o)  This  position,  however,  is  not  quite  beyond 
dispute. (p)  It  seems  clear,  however,  that  the  consideration,  when  entire, 
cannot  be  split :  where,  therefore,  any  part  of  it  is  not  executed,  the 
statute  has  been  held  to  apply- (y) 

But  the  statute  does  not  apply  where  an  agreement  for  a  yearly  hir- 
ing is  merely  implied  from  circumstances. (r)  And  it  would  seem  to  be 
the  better  opinion  that  it  does  not  apply  where  the  agreement  is  by 
deed,(^s)  as  the  object  of  the  statute  would  be  satisfied  when  the  terms 
of  the  agreement  were  reduced  into  writing  and  authenticated  by  a  seal 
or  mark.  Nor  does  the  statute,  or  the  decisions  upon  it,  afi"ect  the  ques- 
tion of  what  is  sufficient  hiring  to  confer  a  settlement  by  service  under 
it.(i)  And  the  absence  of  an  agreement  in  compliance  *with  ^  ^^^^  -, 
the  Statute  of  Frauds  would  not  defeat  an  action  for  wages  in  L  J 
respect  of  services  actually  performed ;  though  the  amount  which  a 
plaintiff  in  such  cases  could  recover  would  depend  upon  what  his  services 
were  worth  irrespectively  of  any  agreement. 

And  in  the  case  of  a  dispute  between  master  and  servant  within  the 
meaning  of  the  statute  4  Geo.  4,  c.  34,  the  absence  of  a  contract  in  writ- 
ing, would  not  take  the  case  out  of  the  jurisdiction  of  a  magistrate 
where  the  service  had  been  entered  into.('M) 

Where  an  agreement  in  writing  is  necessary  under  the  terms  of  the 
Statute  of  Frauds,  it  is  not  necessary  that  there  should  be  a  formal 
agreement  signed  by  the  party  to  be  charged ;  any  acknowledgment  in 

{k)  Birch  v.  Earl  of  Liverpool,  9  B.  &  C.  392 ;  and  see  Rubsrts  v.  Tucker,  3  E.^cc.  632. 

{I)  Per  Tindal,  C.  J.,  in  Souch  v.  Strawbridge,  2  C.  B.  815. 

(/n)  Per  Denison,  J.,  in  Fenton  v.  Emblers,  3  Burr.  1278. 

(n)  Donellan  v.  Read,  3  B.  &  Ad.  899. 

(o)  Cherry  v.  Heming,  4  Exc.  631  ;  19  Law  J.,  N,  S.,  Exc.  63,  S.  C;  and  see  Souch 
V,  Stravvbridge,  ubi  supia. 

{p)  I  Bylh.  Conv.  (3rd  cd.)  310,  311 ;  1  Smith's  L.  C.  143,  note  to  Peter  v.  Conip- 
ton  ;  and  see  Taylor  on  Evid.  757;  the  judgment  of  Tindal,  C.  J.,  in  Cocking  v.  Ward, 
1  C.  B.  868;  and  the  judgment  of  Coltman,  J.,  in  Suuch  v.  Stravvbridge,  2  C.  B.  816. 
It  is  to  be  observed,  that  in  Cocking  v.  Ward  the  surrender  by  the  plaintiff,  which 
formed  part  of  the  consideration  for  the  defendant's  promise,  had  not  been  made  in 
writing,  and  therefore  the  consideration  was  not  entirely  executed.  A  similar  obser- 
vation applies  to  Bultermere  v.  Hayes,  5  M.  &  W.  546,  (see  the  observations  and  judg- 
ment of  Parke,  B.,  pp.  458,  459,)  which  Tindal,  C.  J.,  is  reported  (1  C.  B.  868)  to  have 
cited  as  an  authority  "  that  the  contract,  though  executed  on  the  part  of  the  plainliff, 
ytt  not  being  executed  on  the  part  of  the  defendant  also,  is  still  to  be  considered  as  a 
contract  within  the  Statute  of  Frauds." 
(q)  Cocking  V.  Ward,  1  C.  B.  858. 

(!)  Beeston  v.  CoUyer,  4  Bing.  309. 

(s)  Cherry  v.  Henilng,  4  Exc.  631 ;  S.  C.  19  Law  J.,  N.  S.,  Exc.  63  ;  Cooch  v 
Goodman,  2  Q.  B.  580. 

{(,)  See  per  Bayley,  J.,  in  Bracegirdle  v.  Heald,  1  B.  &.  Aid.  722  ;  but  sec  Carring 
ton  v.  Roots,  2  M.  &.  W.  248;  Reade  v.  Lambe,  2  L.  M.  &  P,  69,  ante,  p.  17,  notc(e) 

(u)  See  sect.  3,  and  Reg.  v.  Lord,  12  Q.  B.  762. 


38      smith's  master  and  servant. 

writing  that  he  had  entered  into  such  an  agreement  would  be  a  sufficient 
memorandum  within  the  statute,(2;)  if  made  before  action  brought.  An 
acknowledgment  made  afterwards  would  not  do.(io)  But  it  has  been 
held,  that  the  mere  nomination  to  the  bishop  of  the  diocese  of  the  plain- 
tiff, as  the  defendant's  curate,  is  not  a  sufficient  acknowledgment. (a?) 

And  it  matters  not  from  how  many  different  papers  the  agreement  be 
collected,  provided  they  are  connected  in  sense  ',(y)  for  the  writing  is 
merely  evidence  of  the  contract  which  is  made  before  any  signature 
thereof  by  the  parties.  (2) 

The  statute  enacts  that  ^'  the  agreement,  or  some  memorandum  or 
note  thereof,"  shall  be  in  writing,  &c.  This  word  ^' agreement"  includes 
the  consideration  upon  which  the  agreement  of  the  party  to  be  charged 
is  founded  as  well  as  his  promise,  (a)(1) 

J-  ^.-j,  -,  In  every  written  contract  of  hiring  and  service,  therefore,  *the 
L  J  consideration  must  appear  either  expressly,  or  by  necessary  im- 
plication, or  the  contract  cannot  be  enforced. (5)  Thus,  where^c)  the 
defendant  signed  the  following  agreement, — "  I  hereby  agree  to  remain 
with  L.  for  two  years  from  the  date  hereof,  for  the  purpose  of  learning 
the  business  of  a  dressmaker," — it  was  held,  that  L.  could  not  maintain 
an  action  against  the  defendant  for  leaving  her  service  before  the  ex- 
piration of  the  two  years,  as  the  agreement  did  not  shew  any  obliga- 
tion on  L.  to  teach  the  defendant,  and  was,  therefore,  void  for  want  of 
mutuality. 

And  where((7)  B.  signed  an  agreement  to  "work  for  and  with  S., 
manufacturer  of  powder  flasks  and  other  articles,  at  and  in  such  work  as 
he  shall  order  and  direct,  and  no  other  person  whatsoever,  from  this  day 
henceforth  during  and  until  the  expiration  of  twelve  months;  and  so  on 
from  twelve  months'  end  until  twelve  months'  end,  until  I  shall  give  the 
said  L,  twelve  months' notice  in  writing,  that  I  shall  quit  his  service;'^ 
the  agreement  was  held  void  for  want  of  mutuality,  as  S.  was  not  bound 
to  employ  B. ;  and,  therefore,  that  S.  could  not  maintain  an  action 
against  the  defendant  for  harbouring  B. 

(»)  Roberts  v.  Tucker,  3  Exc.  632,  641 ;  Longfellow  v.  Williams,  Peake's  Add.  Cas. 
225. 

{id)  Bill  V.  Bament,  9,  M.  &.  W.  36.  (r)  Roberts  v.  Tucker,  ubi  supra. 

(y)  Boydell  v.  Drumraond,  11  East,  152  ;  1  Smitii's  L.  C.  note  to  Birkmyr  v.  Dar- 
nell; see  per  Maule,  J.,  in  Weedon  v.  Woodbridge,  13  Q.  B.  475. 

(z)  Laytboarp  v.  Bryant,  2  Bing.  N.  C.  744. 

{a)  The  cases  are  all  collected  in  1  Smith's  L.  C.  133,  note  to  Birkmyr  v.  Darnell; 
see  Wain  v.  Warlters,  5  East  10,  and  Saunders  v.  Wakefield,  4  B.  &  A.  596,  which  are 
usually  cited  in  support  of  this  proposition.  The  point,  however,  was,  in  effect  deci- 
ded previously  in  Rann  v.  Hughes,  7  T.  R.  350;  but  that  case,  curiously  enough,  was 
not  even  cited  in  Wain  v.  Warlters,(2)  or  Saunders  v.  Wakefield,  nor  is  it  noticed  in 
Smith's  note  to  Birkmyr  v.  Darnell.  See  1  Wms.  Saund.  211 ;  and  see  Puff.  lib.  5,  cap. 
2,^  2;Grot.  lib.  2,  cap.  11,  §4- 

(6)  I  Wms.  Saund.  211,  note  {d). 

(c)  Lees  v.  Whitcomb,  5  Bing.  34 ;  and  see  Sweet  v.  Lee,  3  M.  &,  G.  466. 

(</)  Sykes  v.  Dixon,  9  A.  &.  E.  693. 

(1)  See  Judge  Hare's  note  to  Birkmyr  v.  Darnell,  1  S,  L.  C.  134,  Amer.  Ed.  p.  273, 
3rd.  ed. 

(2)  See  Judge  Hare's  note  to  this  case  in  2  S.  L.  C.  p.  243,  3  cd.  Johnson's  Law 
Library— 1847. 
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But  where(e)  the  plaintiflfs  agreed  in  writing  with  S.  that  he  would, 
at  all  times  during  the  term  of  seven  years,  serve  them  as  a  crown  glass 
maker,  that  he  would  not,  during  the  said  term,  work  for  any  other  per- 
son at  any  other  glass  house  or  place  of  business  without  the  license  of 
the  plaintiffs ;  that  it  should  be  lawful  for  the  plaintiffs  to  deduct  from 
his  wages  any  fine  that  he  might  incur  for  breach  of  their  rules  ;  that 
during  any  depression  of  trade  he  should  be  paid  a  moiety  of  his  wages ; 
that  if  he  should  be  sick  or  lame  the  plaintiffs  should  be  at  liberty  to 
employ  any  other  person  in  his  stead,  without  paying  him  any  wages ; 
that  the  plaintiffs  should  pay  him  when  and  so  long  as  he  should  be  con- 
tinued to  be  employed  and  work  as  a  crown  glass  maker,  *wages  j-  ^^^  -, 
by  the  piece  (stating  them)  and  SI.  per  annum  in  lieu  of  house  rent  L  J 
and  firing ;  and  that  the  plaintiffs  should  have  the  option  of  dismissing 
him  from  their  service,  or  giving  him  a  month's  wages  or  a  month's 
notice  :  It  was  held,  that  looking  at  the  agreement  altogether,  it  suffici- 
ently appeared  that  the  plaintiffs  were  bound  to  employ  L.  for  the 
seven  years,  subject  to  the  notice,  and  that  L.  was  bound  to  serve  them 
for  that  period,  on  the  same  terms ;  and,  therefore,  that  the  contract 
was  binding  on  the  parties,  and  might  be  made  the  foundation  of  an 
action  against  the  defendants  for  harbouring  and  employing  the  plain- 
tiffs' servant. 

And  so  where(/)  P.  contracted  to  serve  the  plaintiff  and  his  partners 
for  the  time  being,  for  seven  years,  in  the  business  of  a  glass  and  alkali 
manufacturer,  and  at  all  times  during  the  term  to  do  his  best  endeavours 
and  use  his  utmost  care  and  diligence  in  the  works;  and  further,  that  he 
would  not,  at  any  time  during  the  term,  neglect  or  absent  himself  from 
the  said  service  without  the  consent,  in  writing,  of  the  plaintiff  or  his 
partners  for  the  time  being,  or  either  or  such  of  them  as  should  carry  on 
the  business,  nor  would  work  for  or  serve  any  other  person  without  such 
consent ;  in  consideration  of  which  service  the  plaintiff  agreed  to  pay  P. 
twenty-four  shillings  per  week  for  a  certain  amount  of  work,  and  to  find 
him  some  other  description  of  work  provided  he  should  not  require  that 
quantity  of  the  specified  work,  so  that  P's  wages  should  not  be  less  than 
twenty-four  shillings  per  week,  except  when  a  furnace  should  be  out, 
when  P.  agreed  to  work  for  twenty-one  shillings  per  week,  and  it  was 
agreed  that  if  P.  should  be  sick  or  incapacitated  from  performing  the 
service,  or  in  case  of  misconduct,  or  if  the  plaintiff  or  his  partners  for 
the  time  being,  or  either  or  such  of  them  as  should  carry  on  the  trade, 
should  discontinue  the  trade  during  the  term — in  either  of  such  cases 
the  plaintiff  or  his  partners  should  be  at  liberty  to  retain  or  employ  any 
other  person  in  the  room  or  stead  of  P.,  without  being  obliged  to  pay 
him  any  wages  or  satisfaction  :  It  was  held,  that  there  was  no  want  of 
mutuality  in  the  contract,  and  that  the  plaintiffs  were  bound  to  employ 
P.,  and  might  maintain  an  action  against  the  defendant  for  seducing  P. 
from  their  service,  and  harbouring  him  after  notice. 

*If,    however,    there    sufficiently  appears    to  have    been  a    [  *23  ] 

(e)  Pilkington  v.  Scott,  15  M.  &  W.  657. 

(/)  Hartley  v.  Cummings,  5  C.  B.217;  and  see  Williamson  v.  Taylor,  5  Q.  B,  175, 
post,  p.  48. 
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consideration,  the  Courts  will  not  inquire  into  the  adequacy  of  it — 
for  that  were,  in  truth,  to  inquire  whether  the  parties  have  or  have  not 
made  a  good  bargain,  which  must  be  left  to  the  parties  themselves  to 
settle.  ((/)  But  if  the  consideration  appear  to  be  illegal, (7i)  either  on  the 
ground  of  fraud  or  immorality,  or  as  being  contrary  to  public  policy,  or 
the  enactments  of  any  statute,  the  whole  agreement  will  be  vitiated,  and 
cannot  be  made  the  foundation  of  any  action. (i) 

Thus,  a  contract  for  service  and  cohabitation  would  be  void,  and  could 
not  be  enforced  in  a  Court  of  law,  and  parol  evidence  would  be  admissi- 
ble to  shew  whether  the  consideration  for  the  hiring  was  wholly  or  in 
part  cohabitation. (7^) 

And  where  a  contract  is  made  on  several  considerations,  any  one  of 
which  is  illegal,  the  whole  contract  is  void.(/)  If,  however,  the  consi- 
i^oA  1  deration  be  good,  and  *the  contract  be  partly  good  and  partly 
L  ~  -^  bad,  and  that  part  which  is  good,  can  be  separated  from  that 
which  is  bad,  the  good  part  may  be  sustained,  provided  the  declaration 
be  framed  so  as  to  meet  the  proof  of  that  part  of  the  contract  which  is 
good.(m)  A  distinction,  however,  has  been  taken  as  to  what  is  illegal, 
at  common  law,  and  what  is  made  illegal  by  particular  statutes,  and  it 
has  been  said  that  the  latter  would  vitiate  the  whole  instrument,  the 
former  only  that  part  which  is  illegal. («)  But  whether  the  whole  is 
vitiated  or  not,  must  depend  in  great  measure  on  the  enactments  of  the 
particular  statute. 

A  contract  of  hiring  and  service  for  a  year  made  on  a  Sunday,  between 
a  farmer  and  a  labovirer  is  valid,  notwithstanding  the  statute  29  Car.  2,  c.  7, 
s.  5,  which  enacts,  that  no  tradesman,  artificer,  workman,  labourer,  or  any 
person  whatsoever,  shall  do  or  exercise  any  worldly  labour,  business  or 
work  of  their  ordinary  calling  on  the  Lord's  Day.(o) 

Where  the  agreement  is  one,  which  by  the  Statute  of  Frauds,  is  re- 

{g)  Hitchcock  V.  Coker,  6  A.  &  E.  438;  Archer  v.  Marsh,  6  A.  &  E.  6r)9  ;  Pilking- 
tori  V.  Scott,  15  M.  &,  VV.  657;  Hartley  v.  Cummings,  5  C.  JB.  247  ;  Sainter  v.  Fergu- 
son, 7  C.  B.  716. 

(A)  In  Paxton  v.  Popham,  9  East,  421,  Lord  Ellenborough  said,  "  Since  the  case  of 
Pole  V.  Harrobin  in  1782,  it  has  been  generally  understood,  that  an  obligor  is  not  tied 
up  from  pleading  any  matter  which  shews  that  the  bond  was  given  upon  an  illegal 
consideration,  whether  consistent  or  not  with  the  condition  of  the  bond."  And  see 
Josephs  V.  Pebrer,  3  B.  &.  C.  639 ;  Cope  v.  Rowlands,  2  M.  &  W.  157. 

(7)  Parol  evidence  to  shew  that  the  consideration  is  illegal,  if  such  be  the  case,  is 
held  to  be  admissible  on  the  grounds  of  public  policy,  and  not  for  the  sake  of  the  defen- 
dant, but  because  courts  of  law  will  not  lend  their  aid  to  a  plaintiff  who  seeks  to  en- 
force an  illegal  or  immoral  contract.  See  Collins  v.  Blantern,  2  Wils.  350  ;  1  Smith's 
L.  C.  169  ;  Holman  v.  Johnson,  Cowp.  341  ;  Ch.  on  Contr.  570;  Abbott  v.  Hendricks, 
1  M.  &  G.  791  ;  Gas  Light  and  Coke  Company  v.  Turner,  6  Bing.  N.  C.  327. 

{k)  Rex  V.  Northingfield,  1  B.  &  Aid.  912.  This  was  a  case  of  settlement,  it  is  true, 
and  not  between  the  parties  to  the  contract,  but  it  illustrates  the  rule  above  given.  See 
Bradshaw  v.  Hayward,  Carr.  &  M.  591,  where  the  defendant  was  allowed  to  prove  an 
agreement  for  co-habitation  without  pleading  it,  in  answer  to  an  action  for  wages. 

(J.)  Jones  V.  Waite,  1  Bing.  N.  C.  656;  S.  C.  in  Cam.  Scacc,  5  Bing.  N.  C.  341; 
S.  C.  in  Dom.  Proc,  9  CI.  &  Fin.  101  ;  Siiackell  v.  Rosier,  2  Bing.  N.  C.  634 ;  and  see 
Hopkins  V.  Prescott,  4  C.  B.  578 ;  Nicholls  v.  Stretton,  10  Q.  B.  346. 

(m)  Co.  Litt.  206  b,  note;  Wood  v.  Benson,  2  Cr.  &  J.  95;  and  see  Price  v.  Green, 
16  M.  &  W.  346;  Nicholls  v.  Stretton,  10  Q.  B.  346. 

(n)  Per  Bayley,  J.,  in  Wood  v.  Benson,  2  Cr.  &  J.  95;  Chater  v.  Beckett,  7  T.  R. 
201  ;  Thomas  v.  Williams,  10  B.  C.  664  ;  and  see  1  Wms.  Saund.  66,  note  to  Butler 
V,  Wigge.  (0)  Rex  v.  Whitnash,  7  B.  &  C.  596. 
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quired  to  be  in  writing,  it  must  also  ''  be  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  thereunto  lawfully  au- 
thorised." It  is  not,  however,  necessary  to  prove  an  agreement  signed 
by  hotli  parties.  It  is  sufficient  if  signed  by  i\iQ  ^mrty  to  he  charged. (p) 
And  this  is  enough,  although  it  conclude,  "as  witness  our  hands." (5) 
Mere  initials,  however,  are  not  sufficient.^?-)  Signature  at  the  commence- 
ment is  good,  as  "  I,  A.  B.  agree." (s)  But,  if  in  such  a  case  the  agree- 
ment conclude,  "as  witness  our  hands,"  it  should  be  signed  by  the  party 
to  be  charged  at  the  *end.(f)  And  if  not  signed  at  the  end,  it  is  ^  *9fi  i 
a  question  for  the  jury,  if  the  party  meant  to  be  bound  by  L  J 
it.(«)  In  any  case,  the  writing  must,  of  course,  be  signed  before  action 
brought.(r)(l) 

If  the  agreement  be  signed  by  an  agent,  it  will  be  sufficient  if  he  were 
lawfully  authorized,  it  is  not  necessary  that  he  should  be  authorized  in 
writing .{ic\  A  subsequent  adoption  of  the  act  of  the  agent  is  equivalent 
to  a  previous  authority,  and  is  sufficient  to  satisfy  the  requirements  of  the 
statute.  (.1?)  And  in  one  case,(j/)  it  was  held  that  a  subsequent  adoption 
of  another  person's  act  was  sufficient,  although  he  did  not  at  the  time  he 
acted,  assume  to  act  as  agent. 

THE  STAMP. 

The  schedule  to  the  general  Stamp  Act,(5;)  which  imposes  a  duty  upon 
agreements,  &c.,  contains  exemptions  in  favour  of  any — 

"  Memorandum  or  agreement  for  the  hire  of  any  labourer,  artificer, 
manufacturer,  or  menial  servants  :"  and  also  any 

"  Memorandum  or  agreement  made  between  the  master  and  mariners 
of  any  ship  or  vessel  for  wages,  on  any  voyage  coastwise  from  port  to  port 
in  Great  Britain."(a) 

In  order  that  an  agreement  may  come  within  the  Stamp  Act,  and 
require  a  stamp,  it  must  be  such  an  agreement  as  would  be  evidence 
against  loth  the  contracting  parties.     And,  therefore,  where(i)  the  de- 

{fj  Laythoarp  V.  Bryant,  2  Bing.  N.  C.  735;  and  see  3  M.  &  G.  462,  note, 

(7)  Norton  v.  Powell,  4  M,  &  G.  42.  (r)  Sweet  v.  Lee,  3  M.  &  G.  452. 

(s)  Knight  V.  Crockford,  1  Esp.  190  ;  and  see  Lobb  v.  Stanley,  5  Q.  B.  574,  a  note, 
commencing  with  the  defendant's  name. 

(0  Hubert  v.  Treherne,  3  M.  &  G.  743. 

(a)  Johnson  v.  Dodgson,  2  M.  &  W.  653.  As  to  the  absence  of  any  date,  sec  Sym- 
mons  V.  Want,  2  Stark.  371.  {v)  Bill  v.  Bament,  9  M.  &  VV.  36. 

(«3)  1  Smith's  L.  C.  322,  note  to  Whitcomb  v.  Whiting.  Sect.  3  of  the  Statute  of 
Frauds  requires  that  an  agent  under  that  section  should  be  authorised  in  writing,  and 
in  that  point  differs  from  sect.  4.     See  Blogg  v.  Kent,  6  Bing.  614. 

(x)  Maclean  v.  Dunn,  4  Bing.  722. 

(y)  Kinnitz  v.  Surrey,  Faley  on  Ag.  171,  note,  quoted  in  Maclean  v.  Dunn.  See, 
however,  Wilson  v.  Tumman,  6  M.  &  G.  236,  and  post. 

(2)  35  Geo.  3,  c.  184.  See  now  7  &  8  Vict.  c.  81 ;  13  &  14  Vict.  c.  97,  as  to  the 
stamp  on  agreements. 

(a)  Agreements  between  masters  and  mariners  in  the  merchant  service  are  exempt 
from  duty.     See  7  &.  8  Vict.  c.  112  ;  13  &  14  Vict.  c.  93,  ss.  22,  46. 

(6)  Vaughton  v.  Brine,  1  M.  &  G.  359 ;  and  see  Beeching  v.  Westbrook,  8  M.  & 

(1)  Sec  notes  ante,  p.  20-21. 
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r*Ofti  fcndants  *beiDg  the  provisional  committee  of  an  incorporated 
L  -^  association,  signed  a  resolution,  whereby  they  acknowledged  the 
past  services  of  the  plaintiff  ''  in  canvassing  for,  negotiating  and  gene- 
rally assisting  in  the  preliminary  business  of,  and  connected  with  the  said 
association,  and,  in  consideration  of  such  past  services,  do  hereby  for  our- 
selves jointly  and  severally  undertake  and  agree  to  appoint  the  said  V. 
(the  plaintiff,)  to  the  office  of  secretary  of  the  said  association,  to  be  held 
by  him  so  long  as  we  shall  be  in  the  direction  and  control  of  the  said 
association,  at  a  minimum  salary  of  250?.  per  annum,  from  this  date,  and 
we  do  hereby  jointly  and  severally,  especially  undertake  and  agree,  not  to 
part  with  or  relinquish  the  management  of  the  said  association,  without 
first  securing  to  the  said  V.  a  confirmation  of  the  said  appointment :"  it 
was  held,  that  it  did  not  require  a  stamp. 

The  exemptions  in  the  Stamp  Act  have  been  held(c)  only  to  apply  to 
the  case  of  hiring,  and  not  to  the  case  of  apprenticeship,  or  to  an  agree- 
ment for  the  hire  of  a  clerk. (fZ)  And  in  a  recent  case,(e)  it  was  held, 
that  "  firemen  and  stokers"  on  board  a  steamer  came  within  the  above 
exemption  as  labourers  and  artificers,  and  were  not  to  be  considered  as 
mariners,  under  7  &  8  Vict.  c.  112, (/)  Coleridge,  J.,  saying,  "It  ap- 
pears from  the  contract  that  they  undertake  to  do  the  work  and  dis- 
charge the  duty  of  firemen  and  stokers,  and  to  obey  the  orders  of  the 
engineer.  Now,  it  is  quite  certain  if  this  were  the  case  of  a  locomotive 
engine  belonging  to  a  railway  company,  and  these  persons  had  agreed  to 
do  the  same  in  connection  with  it,  they  might  well  be  called  labourers,  if 
not  artificers.  So  in  this  case  I  do  not  think  they  made  themselves  ordi- 
nary seamen,  but  that  they  engaged  for  the  particular  duty  of  doing  the 
work  of  firemen  or  stokers,  subject  to  the  order  of  the  engineer,  and, 
therefore,  are  fairly  within  the  exemption  in  the  Stamp  Act." 

^  *27  J  *  Secondly. — Interpretation  of  the  Contract. 

admissibility  of  parol  evidence. (1) 

Where  the  agreement  is  such  that  it  is  required  by  the  Statute  of 
Frauds  to  be  in  writing,  parol  evidence  is  not  admissible  to  show 
verbal  alterations  of  it,  for  that  would  be  a  direct  violation  of  the  sta- 
tute.(^)  And  the  law  is  the  same  where  the  agreement  is  reduced  to 
writing,  whether  it  be  such  an  agreement  as  calls  for  a  memorandum  or 
not.(^) 

W.  411 ;  Knight  v.  Barber,  16  M.  &  W.  66;  Vollans  v.  Fletcher,  1  Exc.  20;  Mar- 
shall  V.  Powell,  9  Q.  B.  779. 

(c)  Kex  V.  St.  Paul,  Bedford,  6  T.  R,  452.     (d)  2  Cr.  &  Dix.  Cir.  Rep.  (Irish,)  225. 

(e)  Wilson  v.  Zuluela,  19  Law  J.,  N.  S.,  Q.  B.  49 ;  and  see  Reg.  v.  Worlley,  21  Law 
J.,  N.  S.,  M.  C.  44,  post,  p.  34,  where  VV.  was  held  to  be  a  labourer  within  the  meaning 
of  the  exemption  in  the  Stamp  Act.  (  f)  See  13  &  14  Vict.  c.  93,  ss.  22,  46. 

is)  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58;  Stowell  v.  Robinson,  3  Bing.  N.  C.  928 ; 
Stead  V.  Dawber,  10  A.  &  E.  57. 

(A)  Countess  of  Rutland's  case,  5  Rep.  25;  and  see  Lockett  v.  Nickling,  2  Exc.  93, 
97.    But  this  would  not  apply  to  a  memorandum  made  by  a  third  party  of  the  terms 

(1)  Greenl.  on  Evid.,  ch.  15,  §  275. 
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And  "  it  seems  to  be  unnecessary  to  inquire  wbat  are  the  essential 
parts  of  the  contract  and  what  not,  and  that  every  part  of  the  contract  in 
regard  to  which  the  parties  are  stipuhiting  must  be  taken  to  be  ma- 
terial." (i)  Thus,  where(A;)  a  written  agreement  of  hiring  and  service 
contained  stipulations  for  yearly  payments,  evidence  that  a  verbal  agree- 
ment for  quarterly  payments  had  been  made,  was  rejected, — and  the  fact 
of  quarterly  payments  having  been  made,  was  held  not  to  vary  the  rights 
of  the  parties. 

But  although  where  parties  agree  that  a  particular  instrument  shall 
contain  the  terms  of  the  contract,  parol  evidence  cannot  be  given  to  add 
to  or  diminish  those  terms,  yet  it  may  be  given  to  annex  incidents^  as  it 
is  termed.  (^) 

Thus,  where(m)  the  plaintiff  entered  into  the  defendant's  service  under 
a  written  agreement,  ''  that  he  was  to  have  six  shillings  a  week,  three 
bolls  of  wheat,  to  set  potatoes  for  his  family's  use,  to  have  a  cow  kept, 
house  and  firing,  and  to  keep  himself  a  pig, — no  poultry  to  be  ^c^q  -. 
*kept ;  his  wife  to  keep  the  museum  clean  ;  he  was  to  keep  the  L  "  -' 
gardens  and  pleasure  grounds  in  clean  and  good  order,  to  assist  in  the 
stables,  and,  when  required,  at  hay  and  corn  harvest,  and  to  make  him- 
self generally  useful ;  to  enter  on  the  12th  of  May,  1838  :" — Evidence 
was  admitted  to  shew  that  the  plaintiff  was,  by  custom,  only  entitled  to  a 
month's  warning. 

And  in  a  settlement  case, (91)  where  a  pauper  signed  the  following 
agreement : — "  Plate  and  dish-workers.  This  day  agreed  with  B.  to 
serve  Messrs.  B.  from  the  11th  day  of  November  next,  until  the  11th  of 
November,  1817,  at  prices  good  out  of  oven  as  per  opposite  side.  We 
agree  to  lose  no  time  on  our  own  account,  to  do  our  work  well,  and  be- 
have ourselves  in  every  respect  as  good  servants.  Witness  our  hands, 
the  10th  day  of  January,  1815  :" — Evidence  was  held  admissible  to  shew 
that  an  universal  custom  prevailed  amongst  china  manufacturers  to  allow 
holidays  at  certain  fixed  times  of  the  year  to  the  platers  and  dishers, 
and  that  at  those  times  the  latter  could,  notwithstanding  the  above 
agreement,  absent  themselves  from  their  work  without  their  masters' 
permission. 

Again,  in(o)  an  action  for  wrongfully  dismissing  the  editor  of  a  news- 

of  the  hirinj^r,  as  to  exclude  parol  evidence  of  those  terms.  Rex  v.  Wrangle,  2  A.  «& 
E.514. 

(t)  Per  Parke,  B.,  in  Marshall  v.  Lynn,  6  M.  &  W.  117. 

{k)  Giraud  v.  Richmond,  2  C.  B.  835. 

(Z)  Hulton  V.  Warren,  1  M.  &.  W.  475.  See  the  cases  collected  in  1  Smith's  L.  C, 
305,  et  spq.;  and  see  also  Spartali  v.  Benecke,  19  Law  J.,  N.  S.,  C.  P.  293  ;  Lockett  v. 
Nicklin,2  Exc.  93  ;  Syers  v.  Jonas,  2  Exc.  1  \\. 

(w/)  Johnson  v.  Blenkensopp,  Trin.  T.  1841,  5  Jurist,  870. 

(n)  Reg.  V.  Stoke  upon  Trent,  5  Q.  B.  303.  Observe,  however,  that  in  that  case  the 
dispute  was  between  two  parishes  who  were  no  parties  to  the  agreement,  and  the  ques- 
tion was  whether  the  pauper  had  gained  a  settlement  by  hiring  and  service.  In  such 
cases  parol  evidence  is  always  admissible  to  ascertain  independent  facts  collateral  to 
the  written  agreement.  See  Rex  v.  Laindon,  8  T.  R.  379;  Rex  v.  Northwingfield,  1 
B.  &  Ad.  912;  Rex  v.  Billinghay,  5  A.  &  E.  676;  and  cas.  ib.  cit.  See  also  2  Ph. 
Ev.  355. 

(0)  Holcroft  v.  Barber,  1  C.  &  K.  4  ;  and  see  Baxter  v.  Nurse,  1  C.  &  K.  13,  where 
Tindal,  C.  J.,  in  summing  up  to  the  jury,  said,  "There  is  no  doubt  that  where  there  is 
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paper  who  had  been  engaged  by  letter,  evidence  was  admitted  to  prove 
a  custom,  that  editors,  sub-editors,  and  reporters  of  newspapers,  were 
always  engaged  for  a  year,  unless  it  were  otherwise  expressed  at  the  time 
of  making  an  engagement. 

Upon  similar  principles,  parol  evidence  is  also  held  to  be  admissible, 
„  -,  to  explain  the  meaning  of  terms  used,  *where  an  ambiguity  is 
L        J  raised  by  evidence  as  to  the  meaning  of  those  terms. (p) 

Thus  where,  (g)  by  a  written  contract,  the  plaintiff  agreed  to  perform 
at  the  defendant's  theatre,  and  the  defendant  engaged  her /or  three  years 
and  engaged  to  pay  her  a  salary  of  5/.  6/.  and  11.  per  week,  in  those  years, 
parol  evidence  was  admitted  to  shew  that,  according  to  the  understanding 
and  custom  of  the  theatrical  profession,  under  an  engagement  to  perform 
for  one  or  more  years,  actors  were  only  paid  during  the  theatrical  season. 

THE  RELATIONSHIP  CREATED  BY  THE  CONTRACT  :  PARTNER  OR  SERVANT. 

Arrangements  are  frequently  made  between  masters  in  trade  and  bro- 
kers, clerks,  travellers,  and  other  agents  and  servants  employed  by  them, 
under  which  such  persons,  in  lieu  of  receiving  a  fixed  salary,  are  remuner- 
ated by  a  portion  of  the  sums  received  by  them  on  account  of  their  master, 
or  by  a  per  centage  on  their  earnings,  or  by  a  sum  calculated  with  refer- 
ence to  the  gross  or  net  profits(?')  of  their  master  or  principal,  or  some 
part  of  such  profits ;  or  in  some  similar  method.  These  various  modes  of 
payment,  which  are  generally  adopted  with  a  view  to  secure  or  increase 
exertion,  often  give  rise  to  a  question  of  considerable  importance  ;  viz., 
how  fur  the  persons  whose  services  are  to  be  so  remunerated,  are  to  be 
regarded  as  partners,  and  not  mere  servants  or  agents  in  the  business. 

The  first  cases  in  which  the  question  arose,  were  cases  in  which  objec- 
tion was  made  to  the  admissibility  of  factors  and  brokers,  whose  remuner- 
ation was  to  be  calculated  in  that  way,  as  witnesses,  on  the  ground  of 
r*  ^n  "1  i'^^firest.  Such  persons,  however,  were  held  not  to  be  *disquali- 
L  -I  fied  on  that  ground, (s)  as  they  would  have  been  had  they  been 
considered  partners. 

The  exact  point  decided  in  these  cases,  is  not  likely  to  arise  again,  all 
objection  to  the  admissibility  of  a  witness,  on  the  score  of  interest,  having 
been  removed  by  the  legislature. (<)  But  the  question  whether  an 
agreement  of  the  description  before  referred,  to,  renders  the  person,  whose 
services  are  to  be  remunerated  in  the  manner  above  pointed  out,  a  part- 

a  general  understanding,  and  a  course  of  dealing  and  agreements  are  made,  without 
any  specific  stipulations  to  vary  them  from  sucli  general  course  of  dealing,  they  are 
included  in  it." 

{p)  Sotilichos  V.  Kemp,  3  Exc.  10.5  ;  Smith  v.  Thompson,  8  C.  B.  44,  59. 

(7)  Grant  v.  Maddox,  15  M.  &  W.  737;  and  see  Smith  v.  Thompson,  8  C.  B.  44, 
where  it  was  held  to  have  been  properly  left  to  a  jury  to  say  whether  the  plaintiff  (a 
clerk)  had  been  guilty  of  a  misappropriation  of  money  entrusted  to  him  by  the  defend- 
ant, his  master,  "for  business  purposes,"  in  having  applied  part  of  it  to  the  paj'ment 
of  his  own  salary. 

(r)  As  to  the  meaning  of  the  term  "  net  proceeds,"  see  Caine  v.  Horsefall,  2  Carr.  & 
K.  349. 

(s)  Dixon  V.  Cooper,  3  Wils.  40  ;  Benjamin  v.  Porteus,  2  H.  Bl.  590. 

{t)  See  Stat.  3  &  4  Wm.  4,  c.  42,  s.  26  ;  6  &,  7  Vict.  c.  85. 
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ner  or  a  servant,  still  often  arises.  Those  cases  are  therefore,  important, 
and  are  frequently  referred  to,  at  the  present  day,  as  authorities  upon  that 
subject. 

Where,  indeed,  the  question  arises  heticccn  the  parties  themselves,  the 
mere  fact,  that  the  servant  was  to  be  remunerated  by  a  portion  of  the 
profits,  will  not  alone  constitute  him  a  partner, («)  if  it  appear,  from  the 
whole  scope  of  the  agreement  entered  into,  that  the  intention  of  the  parties 
was  to  create  the  relationship  of  master  and  servant^  and  not  that  of  partners. 

Thus,(r)  where  A.,  having  neither  money  nor  credit,  oifered  the  plain- 
tiif  that  if  he  would  order  with  him  certain  goods  to  be  shipped  as  an 
adventure,  if  any  profit  should  arise  from  them,  the  plaintiif  should  have 
one-half  for  his  trouble.  The  plaintiff  ordered  the  goods  on  their  joint 
account,  and  paid  for  them,  and  A.  having  died,  without  coming  to  a  settle- 
ment, the  plaintiff  was  held  entitled  to  recover  the  amount  from  A.'s  exe- 
cutors. And  Lord  Ellenborough  said,  "The  distinction  taken  in  Waugh 
v.  Carver,(!:')  applies  to  this  case.  Quoad  *third  persons,  it  was  ^^  ^-i  -i 
a  partnership ;  for  the  plaintiff  was  to  share  half  the  profits.     But  L  J 

as  between  themselves  it  was  only  an  agreement  for  so  much  as  a  compen- 
sation for  the  plaintiff's  trouble;  and  for  lending  A.  his  credit."(l) 

And  an  agreement  to  divide  the  produce  of  a  whaling  voyage  between 
the  captain,  officers  and  seamen,  in  certain  proportions,  has  been  held  not 
to  constitute  them  partners,  so  as  to  preclude  one  of  the  seamen  from  re- 
covering his  wages  in  an  action  against  the  captain. (a:) 

And  io(y)  the  manager  of  a  glass  work  company  enjoying  an  annual 
stipend,  and  also  by  way  of  further  remuneration,  a  share  of  the  profits 
calculated  according  to  a  proportion  of  capital  and  stock,  not  advanced  by 
him,  but  assigned  by  way  of  nominal  interest,  was  held  not  to  be  a  part- 
ner as  between  himself  and  the  members  of  the  company. 

But  where(2)  A.  a  merchant  and  insurance  broker,  agreed  to  pay  B.  a 
certain  salary  for  superintending  his  mercantile  concerns,  and  also  agreed 
"  to  allow  Mr.  B.  one-half  of  the  profit  arising  from  my  account  of  insur- 
ances, from  the  commencement  of  the  said  account  until  the  present 
period,  or  those  that  may  hereafter  be  done ;"  the  parties  having  acted 

(«)  In  Peacock  v.  Peacock,  2  Camp.  45,  Lord  Ellenborough  observed,  "  A  man  who 
renders  himself  liable  to  third  persons  as  a  partner  may,  in  truth,  be  the  mere  agent  or 
servant  of  his  supposed  copartners,  and  entitled  only  to  fixed  wages." 

(r)  Hesketh  v.  Blanchard,  4  East,  144. 

(u>)  2  H.  Bl.  335  ;  S.  C.  I  Smith's  L.  C.  491.  In  that  case,  A.  and  B.,  ship  agents 
at  different  ports,  entered  into  an  agreement  to  share  in  certain  proportions  the  profits 
of  their  respective  commissions,  and  the  discount  on  tradesmen's  bills  employed  by 
them  in  repairing  the  ships  consigned  to  them,  &c.  And  it  was  held,  that  they  were 
liable  as  partners  to  all  persons  with  whom  either  contracted  as  such  agents,  though 
the  agreement  provided  that  neither  should  be  answerable  for  the  acts  or  losses  of  the 
other,  but  each  for  his  own.  Eyre,  C.  J.,  observing,  that  it  was  plain,  upon  the  con- 
struction of  the  agreement  between  the  parties  themselves,  that  they  were  not,  nor 
ever  meant  to  be  partners  ;  yet  tiiat  they  had  made  themselves  such  with  regard  to  their 
transactions  with  the  rest  of  the  world. 

(x)  Wilkinson  v.  Frasier,  4  Esp.  182  ;  and  see  Mair  v.  Glennie,  4  M.  &,  S.  240; 
Stocker  v.  Brocklcbank,  20  Law.  J.  N.  S.,  Ch.  C.  401. 

{y)  Geddes  v.  Wallace,  2  Bligh,  270. 

(z)  Knowles  v.  Haughton,  Lib.  Reg.  1804  a.,  1008,  cited  in  Coliyer  on  Partnership, 
17. 

(1)  See  Judge  Hare's  note  to  tiiis  case  1  Sni.  L.  C.  730,  3  ed.  Johnson's  Law  Library. 
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on  this  agreement,  were  held  to  be  partners  in  the  insurance  business. 
And  where(a)  the  plaintiff  agreed  with  the  defendant  to  convey  by  horse 
and  cartj  the  mail  between  Northampton  and  Brackley,  at  91.  a  mile  per 
annum,  and  to  pay  his  proportion  of  the  expense  of  the  cart,  &c. ;  money 
received  for  the  carriage  of  parcels  to  be  divided  between  them,  and  the 
damage  occasioned  by  loss  of  parcels,  &c.,  to  be  borne  in  equal  propor- 
tions :  It  was  held  that  this  agreement  constituted  a  partnership,   and 

„(,  -,  *not  a  mere  measure  of  wages,  and  consequently  that  the  plaintiff 
L         -I  could  not  sue  the  defendant  for  the  9?.  a  mile. 

However,  in  the  following  case,(5)  the  parties  were  held  not  to  be  part- 
ners. C.  sold  to  Ft.,  and  conveyed  to  him  by  deed  his  interest  in  the  pro- 
fession and  practice  of  a  surgeon,  &c.,  carried  on  by  him  in  P.  Street,  for 
900/. — 500/.  to  be  paid  on  the  execution  of  the  deed,  and  400/.  at  the 
end  of  a  year.  C.  covenanted  not  to  practice  within  three  miles  of  P. 
Street;  and  also,  that  during  one  year  from  the  date  of  the  deed,  he  would 
reside  in  P.  Street,  and  carry  on  the  profession  as  before,  and  introduce 
Pt.  to  the  patients,  and  promote  the  interest  of  the  concern.  In  consider- 
ation thereof,  R.  covenanted  to  allow  C.  during  the  year,  a  moiety  of  the 
clear  profits  of  the  concern,  to  be  paid  at  the  expiration  of  the  year.  In  an 
action  of  covenant  brought  by  C.  upon  the  deed,  R.  claimed  to  set  off  cer- 
tain sums  received  by  C.  during  the  year  from  patients,  as  money  had 
and  received  to  his  use.  Pollock,  C.  B.,  before  whom  the  action  was 
tried,  refused  to  admit  evidence  of  the  receipt  by  C.  of  these  sums,  on 
the  ground  that  the  parties  were  partners  during  the  first  year.  Upon 
which  a  bill  of  exceptions  was  tendered,  and  the  Exchequer  Chamber 
awarded  a  venire  de  novo,  considering  the  parties  were  not  partners,  and 
that  the  evidence  ought  to  have  been  admitted. 

So,  wherc(c)  S.  being  entitled  to  certain  letters-patent,  for  making 
lucifcr  match-boxes,  for  a  money  consideration,  granted  an  exclusive  license 
to  B.  and  Co.  for  the  whole  term,  and  by  deed  covenanted  to  serve  B.  and 
Co.,  as  manager  of  the  business  for  the  same  period,  with  power  toB.  and 
Co.,  in  case  of  the  bankruptcy  or  insolvency  of  S.,  or  breach  of  the  cove- 
nants on  his  part,  to  determine  the  engagement  by  notice  in  writing.  B. 
and  Co.  covenanted  with  S.,  that  they  would  diligently  employ  them- 
selves in  the  business,  and  that  S.  should  have  the  management  thereof  un- 
der their  directions ;  that  if  S.  should  have  duly  observed  the  covenants, 
B.  and  Co.  would  pay  him  a  gross  sum  of  money  at  the  expiration  of  the 
license ;  and  further,  by  way  of  salary,  such  a  sum  of  money  every  quarter- 
day,  as  should  be  equal  to  40/.  per  cent,  of  the  net  proceeds  of  the  busi- 
ness, and  in  case  of  S.'s  death  before,  would  pay  his  executors  during 
r*  ^?^  "1  *^^^  remainder  of  the  term,  30/.  per  cent,  upon  the  net  profits ; 
L  J  and,  it  was  provided,  that  in  case  B.   and  Co.  discontinued  the 

business,  S.  should  have  the  option  of  purchasing  their  interest  in  the 
license,  and  the  stock,  &c.,  but  that  nothing  therein  contained  should  con- 
stitute S.  a  partner.  After  the  business  had  been  carried  on  for  a  time 
under  this  arrangement,  B.  and  Co.  discharged  S.  from  being  manager, 

(ji)  Green  v.  Beesley,  2  Bin^.  N.  C.  108 ;  and  see  Bond  v.  Pittard,  .3  M.  &  VV.  3.57. 

(6)  Rawlinson  v.  Clarke,  15  M.  &  W.292. 

(c)  Stocker  v.  Brockelbank,  20  Law  J.,  N.  S,  Ch.  Cas.  401. 
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on  the  ground  of  neglect,  who  thereupon,  filed  a  bill  in  the  Court  of 
Chancery,  for  an  injunction  to  restrain  B.  and  Co.,  from  excluding  him 
from  the  management  and  for  an  account.  Lord  Cranworth,  V.  C, 
granted  the  injunction,  but  upon  appeal,  the  Lord  Chancellor,  Lord 
Truro,  discharged  the  order  with  costs  to  be  paid  by  S.,  upon  the  ground 
that  there  was  no  partnership,  that  it  was  simply  a  contract  of  hiring  and 
service,  the  remuneration  to  be  measured  with  reference  to  the  amount 
of  the  profits  of  the  business. 

Similar  principles  have  been  acted  on  in  criminal  cases.  Thus,  it  has 
been  held(c/)  that  a  person  employed  by  the  owner  of  a  colliery,  as  cap- 
tain of  one  of  his  vessels,  to  take  out  coal  and  sell  the  same,  and  bring 
back  the  money  to  his  employer;  and  who  was  remunerated  for  his  labour, 
by  allowing  him  two-thirds  of  the  price  for  which  he  sold  the  coals  above 
the  price  charged  at  the  colliery,  was  a  servant  within  the  meaning  of  the 
statute  39  Geo.  3,  c,  85,  and  having  embezzled  the  price  of  some  coal,  he 
was  convicted  of  larceny.  All  the  Judges  holding  that  the  mode  of  pay- 
ing him  for  his  labour,  did  not  vary  the  nature  of  his  employment,  nor 
make  him  less  a  servant  than  if  he  had  been  paid  a  certain  price  per  chal- 
dron or  per  day. 

So,  where  a  clerk  to  a  banking  firm  was  to  receive  one-third  of  one  of  the 
partner's  profits,  being  the  fifteenth  share  of  the  whole  profits  of  the  house, 
to  which  the  other  partners  assented,  but  they  considered  the  clerk  not 
liable  to  them  for  losses  :  it  was  held  that  the  clerk  was  not  a  partner. 
He  was  to  receive  only  a  sort  of  per  centage,  and  the  agreement  was  as- 
sented to  by  the  partners,  merely  as  a  private  agreement  between  the  one 
partner  and  the  clerk.  He  was  to  receive  a  share  of  the  partictilar  ■proS.ts 
of  the  one  partner,  and  not  of  the  general  profits  of  the  firm  ;  and,  there- 
fore, he  might  be  guilty  of  embezzling  money  received  on  behalf  of  the 
*firm.(e)  So,  where  a  prisoner  was  employed  by  the  master  of  ^  r^  oi  -i 
coal  vessel,  who  sent  him  with  a  cargo  of  coals  :  and  the  custom  L  J 
of  the  trade  was,  for  the  person  who  superintended  the  business  to  receive 
two-thirds  of  the  freight,  and  the  owner  one-third ;  the  prisoner  took  the 
whole,  whereupon  he  was  indicted  and  convicted.  It  was  objected  that 
he  and  the  master  were  joint  proprietors  of  the  freight,  but  a  large 
majority  of  the  judges  held  the  conviction  right. (/) 

And  where((/)  W.  engaged  ''to  take  charge  of  the  glebe  lands  of  C,  his 
wife  undertaking  the  dairy  and  poultry  at  fifteen  shillings  a-week  till 
Michaelmas,  1850,  and  afterwards  at  a  salary  of  25?.  a-year,  and  a  third 
of  the  clear  annual  profit  J  after  all  expenses  of  rent  and  rates,  labour, 
and  interest  on  capital,  &c.,  are  paid,  on  a  fair  valuation  made  from  Mich- 
aelmas to  Michaelmas.  Three  months'  notice,  on  either  side,  to  be  given, 
at  the  expiration  of  which  time  the  cottage  to  be  vacated  by  W.,  who 
occupies  it  as  bailiff  in  addition  to  his  salary :"  it  was  held  that  W.  was 
servant  to  C,  and  not  a  partner. 

(rf)  Rex  V.  Hartley,  Russ.  &.  Ry.  139. 

(e)  Holme's   case,  2  Lewin,  256,  Chambre,  J.,  cited  in  2  Russ.  on  Crimes,  170, 
3rd  ed. 

(/)  Anonymous,  ibid,  cited  by  Chambre,  J. ;  see  2  Russ.  on  Crimes,  171. 
{g)  Reg.  V.  Wortley,  21  Law  J.,  N.  S.,  M.  C.  44. 


48  smith's    MASTER    AND    SERVANT. 

But  in  a  case(7i)  where  the  plaintiflf  was  clerk  to  the  defendant,  who 
was  a  solicitor,  under  an  agreement,  "  to  become  an  assistant  to  R.,  and 
to  take  one-third  part  of  the  profits  of  the  business  by  way  and  in  lieu  of 
a  salary,  not  to  be  considered  as  a  partnership,  and  R.  agreed  to  allow  T. 
the  above  for  his  share  as  an  assistant :"  Sir  John  Leach,  V.  C,  allowed 
a  demurrer  to  a  bill  filed  by  T.  for  an  account  of  salary,  on  the  ground 
that  this  agreement  substantially  constituted  a  partnership,  and  was  con- 
trary to  the  policy  of  the  statute,  22  Geo.  2,  c.  46,  s.  11,  which  prohibi- 
ted attorneys  allowing  unqualified  persons  to  practise  in  their  names. 
And  on  similar  grounds,  in  another  case,(i)  where  an  attorney  engaged 
an  unqualified  person  to  conduct  his  business,  and  agreed  to  allow  him  a 
moiety  of  the  profits  of  the  business,  instead  of  a  fixed  salary,  and  the 
names  of  both  of  them  were  painted  on  the  door  of  the  office,  and  bills 
_  were  made  out  in  their  joint  names;  Lord  Tenterden  ordered 
L  J  *the  attorney  to  be  struck  ofi"  the  rolls,  and  the  clerk  to  be  sent 
to  prison  for  a  month. 

Where  the  question  arises  not  between  the  parties  themselves,  but 
between  one  of  them  and  a  third  person,  a  distinction  of  some  nicety,  and 
difficult  of  application  to  the  circumstances  of  particular  cases,  has  been 
established  between  cases  in  which  the  agreement  was,  that  the  servant, 
&c.,  should  be  remunerated  by  a  portion  of  the  net  profits;  and  cases  in 
which  the  agreement  was  for  a  remuneration  by  a  portion  of  the  gross 
earnings,  or  produce,  or  by  a  sum  of  money  calculated  in  proportion  to 
the  profits,  or  a  given  share  of  them.  In  the  former  of  those  cases,  he 
will  be  considered  as  a  partner,  so  far  as  to  be  liable  to  third  parties  as 
such ;  it  being  a  well  established  principle  that  whoever  participates  in 
the  profits  of  a  trade  or  has  a  specific  interest  in  the  profits  themselves,  as 
such  profits,  becomes  chargeable  as  a  partner  to  third  persons  in  respect 
of  transactions  arising  out  of  the  trade  or  particular  adventure,  in  the 
profits  of  which  he  is  to  participate.  (A;)  Whilst,  in  the  latter  cases,  he 
will  not  be  considered  as  a  partner,  even  with  regard  to  third  persons. 

This  distinction  will,  probably,  be  regarded  by  the  reader  as  one  of 
considerable  subtlety  and  refinement.  It  is,  however,  well  established, 
and  though  it  has  often  elicited,  from  Judges  and  text-writers,  expres- 
sions of  animadversion  and  regret,  it  has,  nevertheless,  been  frequently 
acted  upon  in  practice,  and  is  thought  by  some  writers,  at  least,  to  rest 
on  a  very  just  and  satisfactory  foundation. (A 

The  distinction,  itself,  is  well  illustrated  by  the  case  of  Dry  v.  Bos- 

(/()  Tench  v.  Roberts,  6  Madd.  145,  note.     See  Candler  v.  Candler,  ibid.  141. 

(?)  In  re  Jackson,  1  B.  &  C.  270.     See  Raynard  v.  Chase,  1  Burr.  2. 

(t)  Govv  on  Partn.  13,  14. 

{I)  3  Kent  Comm.  lect.  43,  p.  2.5,  33,  34,  4th  ed.  See  Story  on  Part,  sects.  36,  52  ; 
Cary  on  Part.  11,  note  (i).  Mr.  Justice  Story  states  that  the  Roman  law  fully  recognised 
the  same  distinction;  which  is  also  well  known  and  fully  recognised  in  the  French 
law.  See  Story  on  Part,  sects.  50,  51,  and  he  adds,  "This  coincidence  of  doctrine, 
founded  upon  general  reasoning  between  foreign  jurists  and  the  municipal  jurispru- 
dence of  the  common  law  as  to  the  propriety  of -the  distinction,  certainly  affords  no 
slight  confirmation  of  its  accuracy,  and  entire  conformity  to  the  true  principles  which 
ought  to  regulate  the  subject."  And  see  also  a  brochure  by  Bcgbie  on  "  Partnership 
en  Commandite." 
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welI.(?M.)  That  was  an  action  against  B.  for  *the  repairs  of  a  lighter.  ^  ^„p  -. 
The  witnesses  first  stated  that  the  lighter  was  the  sole  property  •-  '  J 
of  A.  who  let  her  out  to  B.  and  he  worked  her,  and  that  the  two  shared 
her  pro/its  equally  between  them.  Upon  which  Lord  Ellenborough,  C. 
J.,  said,  "  In  that  case  B.  was  to  be  considered  a  partner,  and  was  jointly 
liable  for  the  repairs  done  to  the  lighter.  There  was  here  a  participation 
of  profit  and  loss  which  constituted  a  partnership."  But  the  agreement 
with  A.  subsequently  appeared  to  be,  that  B.,  in  consideration  of  working 
the  lighter  should  receive  half  her  gross  earnings,  and  that  A.  as  owner 
should  receive  the  other  half;  then  Lord  Ellenborough  observed,  that 
"  this  was  only  a  mode  of  paying  B.  wages  for  his  labour,  and  was  dif- 
ferent from  a  participation  in  profit  and  loss ;  so  that  under  these  cii'cum- 
stances,  no  partnership  could  be  considered  as  existing  between  him  and 
the  owner  of  the  lighter." 

This  distinction  was  frequently  recognised  and  acted  upon  by  Lord 
Eldon,  although  he  disapproved  of  it;(»)  and  it  has  also  been  recognised 
by  other  Judges. 

Thus,  where(o)  an  agreement  was  entered  into  by  Mair,  the  owner  of 
a  ship,  and  Young,  the  master,  that  Young  was  to  have  iu  lieu  of  wages, 
primage,  &c.,  one-fifth  share  of  the  profit  or  loss  of  the  intended  voyage 
on  ship  and  cargo,  and  was  to  follow  Mair's  instructions,  do  all  the  busi- 
ness himself  that  he  could  do,  and  for  the  rest  make  the  best  bargains  he 
could;  Lord  Ellenborough  said,  there  was  ''no  pretence  for  saying  that 
the  captain  was  a  partner  because  his  wages  were  to  be  regulated  and  paid 
by  reference  to  a  calculation  on  the  profits  of  the  adventure."  However, 
it  was  sufficient  for  the  decision  of  that  case  to  hold  that  Young  r-  s^o-j  ■^ 
was  not  a  partner  in  the  sJii^).  '-         -' 

But  where  (p)  A.  and  B.  agreed  that  A.  should  buy  whalebone  through 
B.  as  his  broker,  and  that  B.,  as  a  remuneration  for  his  trouble,  should 
receive  one-fourth  of  the  profits  arising  from  the  sale,  and  bear  one-eighth 
of  the  losses;  the  Court  of  King's  Bench  inclined  to  the  opinion  that  B. 
teas  a  partner  in  the^jro/?is,  so  as  to  be  liable  to  third  persons,  though  it 
was  not  necessary  to  decide  that  point,  the  question  in  the  case  before  the 
Court  depending  upon  whether  or  not  B.  was  interested  as  a  partner  in 
the  whalebone,  which  he  was  held  not  to  be. 

The  distinction  above  pointed  out  is  well  illustrated  by  the  recent  case 
of  Pott  V.  Eyton  and  Jones.(</)  That  was  an  action  by  the  assignees  of 
certain  bankrupts  to  recover  money  paid  by  them  on  account  of  the 

(m)  1  Campb,  329;  and  see  Wish  v.  Small,  1  Campb.  331 ;  Gibbons  v.  Wilcox,  2 
Stark.  43. 

(rt)  Ex  parte  Hamper,  17  Ves.  404,  412;  Ex  parte  Langdale,  IS  Ves.  300;  Ex 
parte  Watson,  19  Ves.  461 ;  Ex  parte  Rowlandson,  1  Rose,  91 ;  and  see  Pott  v.  Eyton, 
3  C.  B.  32;  Ex  parte  Chuck,  8  Bing.  469. 

(o)  Mair  V.  Glennie,  4  M.  <fc  S.  240 ;  and  see  Stocker  v.  Brockelbank,  20  Law  J., 
N.  S.,Ch.  Cas.  401,  where  Lord  Truro  treats  the  case  of  Mair  v.  Glennie,  as  if  it 
decided  that  Young  was  not  a  partner  in  the  adventure.  That  was  the  opinion  of  the 
Court,  but  it  would  seem  to  have  been  unnecessary  for  the  decision  of  that  case,  to 
express  that  opinion.  The  question  there  was,  as  slated  in  the  text,  as  to  the  owner- 
ship  of  the  ship.     A  similar  observation  applies  to  Meyer  v.  Sharp,  5  Taunt.  74. 

(p)  Smith  V.  Watson,  2  B.  &  C.  401  ;  and  see  Reid  v.  Hollinshead,  4  B.  &  C.  867  ; 
Cheap  V.  Cramond,  4  B.  &  Al.  670. 

(5)  3  C.  B.  32;  and  see  Barry  v.  Nesham,  3  C.  B.  641. 

January,  1852. — 4 
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defendants.  The  facts  were  shortly  these : — In  1828,  Eyton  was  con- 
cerned in  a  colliery  at  M.,  and  an  agreement  was  entered  into  between 
him  and  Jones  for  opening  a  tally-shop  at  M.,  (near  the  colliery,)  princi- 
pally with  a  view  of  supplying  goods  to  the  workmen  of  the  colliery. 
Eyton  built  the  shop,  and  his  name  appeared  over  the  door  and  in  the 
excise  licenses,  and  the  invoices  of  goods  supplied  to  the  shop  were  made 
out  in  his  name,  and  he  paid  for  them.  Jones  managed  the  shop.  The 
workmen  at  Eyton' s  colliery  were  supplied  with  goods  from  it,  for  which 
they  settled  at  the  colliery  when  their  wages  were  paid,  until  1831.(r) 
From  that  time  they  paid  at  the  shop  once  a  fortnight.  Jones  paid  over 
to  Eyton  the  principal  part  of  the  money  taken  at  the  shop,  as  he  paid 
for  the  goods,  but  reserved  enough  for  small  payments  at  the  shop. 
Eyton  received  for  his  own  use  11.  per  cent,  on  the  amount  of  all  sales 
to  his  workmen,  and  Jones  had  all  the  rest  of  the  profits.  In  1834,  the 
arrangements  were  changed  :  Jones  was  thenceforth  to  buy  in  his  own 
name  all  goods  supplied  to  the  shop,  and  to  receive  payment  for  all  goods 
f^old ;  and  Eyton  was  to  receive  bl.  instead  of  11.  per  cent,  on  the  amount 
of  sales  to  his  workmen.  Eyton's  name  remained  over  the  door  till 
r  *^'^  ~\  ^October,  1840,  when  a  fire  stopped  the  business.  In  1834, 
L  J  when  Jones  began  to  buy  goods,  he  opened  an  account  with  the 
bankrupts,  who  were  bankers.  The  bank  failed  in  1839,  when  a  balance 
exceeding  2000?.  was  due  to  it  on  that  account.  Besides  the  shop  at  M., 
Jones,  after  1834,  opened  three  more  at  other  places,  which  he  carried 
on  in  his  own  name,  on  his  own  account,  and  supplied  with  goods  from 
the  shop  at  M.  The  action  was  brought  against  both  Eyton  and  Jones 
to  recover  the  amount  due  to  the  bankers.  No  evidence  was  given  to 
show  that  the  credit  was  in  fact  given  to  Eyton  by  the  bankers,  or  that 
they  knew  that  his  name  appeared  over  the  shop,  or  in  the  licenses,  or 
supposed  him  to  be  a  partner;  and  the  jury,  at  the  trial,  found  that  he 
had  not  shared  profit  and  loss  since  1834,  when  the  account  was  opened, 
and  had  not  been  held  out  as  a  partner,  and  his  credit  pledged  to  the 
bank,  and  gave  their  verdict  for  the  defendants.  And  in  the  following 
Term,  a  rule  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence,  was  discharged;  Tindal,  C.  J.,  saying,  "It  was  contended,  that 
an  actual  partnership  was  proved;  for  that  Eyton  by  taking  bl.  per  cent, 
on  the  sales  to  his  workmen  received  a  share  of  the  profits,  and  was,  there- 
fore, in  point  of  law,  a  partner  as  to  third  persons. (s)  But  we  are  of 
opinion  that  the  taking  of  that  money  was  not  sufiicient  to  make  him  a 
partner.  Traders  become  partners  between  themselves  by  a  mutual  par- 
ticipation of  profit  and  loss;  but,  as  to  third  persons,  they  are  partners 
if  they  share  the  profits  of  a  concern ;  for  he  who  receives  a  share  of  the 
profits  receives  a  part  of  that  fund  upon  which  the  creditors  of  the  con- 
cern have  a  right  to  rely  for  payment,  and  is,  therefore,  to  be  made  liable 
to  losses  although  he  may  have  expressly  stipulated  for  exemption  from 
them;  G-race  v.  Smith  ;(<)  Waugh  v.  Carver. (m)  But  in  the  former  of 
those  cases  Lord  Chief  Justice  de  Grey,  after  laying  down  the  rule  of 

(r)  When  the  truck  system  was  abolished.  (s)  3  C.  B.  39. 

(0  2  VV.  Bl.  998.  (u)  2  H.  Bl.  235. 
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law  ia  the  terms  wbicli  I  have  mentioned,  proceeds, — <If  any  one 
advances  or  lends  money  to  a  trader,  it  is  lent  on  his  general  personal 
security.  It  is  no  specific  lien  upon  the  profits  of  the  trade,  and  yet  the 
lender  is  generally  interested  in  those  profits;  he  relies  on  them  for 
repayment.'  Afterwards,  he  says,  'I  think  the  true  criterion  is  to 
inquire  whether  Smith  agreed  to  share  the  *profits  of  the  trade  ^on  -i 
with  Robinson,  or  whether  he  only  relied  on  those  profits  as  a  fund  ^  J 
of  payment — a  distinction  not  more  nice  than  usually  occurs  in  questions 
of  trade  and  usury.  The  jury  have  said  that  this  is  not  payable  out  of 
the  profits.'  So,  in  the  present  case,  the  jury  have  said  there  was  no 
agreement  to  share  the  profits.  This  distinction  has  been  recognised  in 
many  cases;  of  which  it  may  suffice  to  mention  Dry  v.  Boswell,(z;)  and 
Benjamin  v.  Porteous.(<<;)  And  although  in  Ex  parte  Hamper, (x)  Lord 
Eldon  said,  the  distinction  was  so  thin  that  he  could  not  state  it  as  esta- 
blished upon  due  consideration,  yet  he  acted  upon  it  in  that  case ;  and 
again,  in  Exparte  Watson, (y/)  where  he  said,  ''  One  who  receives  a  salary 
not  charged  upon  profits — according  to  a  known  though  nice  distinction — 
is  not  by  that  a  partner.'  Nor  docs  it  appear  to  make  any  difference 
whether  the  money  is  received  by  way  of  interest  on  money  lent,  or 
wages,  or  salary  as  agent,  or  commission  on  sales.  And  it  appears  to  us 
that  in  the  present  case  the  payment  to  Eyton  was  in  the  nature  of  com- 
mission on  certain  sales,  supposed  to  be  effected  through  his  influence 
over  his  workmen,  and  was  not  sufficient  to  render  him,  as  a  matter  of 
legal  inference,  liable  as  a  partner :  and  so  far  as  it  is  a  question  of  fact 
it  was  disposed  of  by  the  jury." 

APPRENTICE  OR  SERVANT.(l) 

Another  question,  which  was  formerly  of  more  importance  than  it  is 

(«)  1  Campb.  329,  ante,  p.  35.  (w)  2  H.  Bl.  590. 

(x)  17  Ves.  404.  (y)  19  Ves.  459. 

(1)  The  statutes  of  the  several  states  on  the  subject  of  apprenticeship,  do  not  essen- 
tially differ  among  themselves,  nor  from  the  English  statute.  In  Vermont  and  New 
York,  the  provisions  are  almost  identical.  Children  above  the  age  of  fourteen  years 
may  be  bound  as  apprentices;  males  to  the  age  of  twenty-one  and  females  to  the  age 
of  eighteen,  or  to  the  time  of  their  marriage  within  that  age.  This  may  be  done  by 
their  father  nr  other  legal  guardian,  and  if  they  have  no  parent  or  guardian,  with  the 
consent  of  the  selectmen,  in  Vermont,  and  by  the  overseers  of  the  poor,  two  justices, 
or  a  judge  in  New  York.  In  Vermont  the  overseers  of  the  poor  may  bind  out  the 
minor  children  of  any  person  who  has  become  actually  chargeable  to  his  town;  and 
in  both  states,  statute  provisions  also  exist  to  redress  the  grievances  of  the  apprentice 
in  case  he  shall  have  been  abused  ;  Rev.  Stat.  Vt.  1839,  c.  66;  Rev.  Stat.  New  York, 
vol.  ii.  p.  154.  In  both  these  states,  as  in  all  others  whose  statutes  upon  tiiis  subject 
the  writer  has  examined,  the  apprentice  must  be  bound  by  deed,  and  the  infant  himself 
must  be  a  party  to  the  indenture,  except  in  the  special  case  of  an  apprentice  who  is 
chargeable  as  a  pauper.  This  also  is  the  doctrine  of  the  common  law.  Rev.  Stat.  Vt. 
1839,  p.  345 ;  Rex  v.  Inhabitants  of  Cremford,  8  East's  Rep.  25;  King  v.  Inhabitants 
ofArnesby,  3  Barn  &  Aid.  584  ;  Hurney  v.  Owen,  4  Blackf  Ind  Rep.  388  ;  Com'lh 
v.  Van  Lear,  1  Serg.  &  Rawle,  250;  Supplce's  case,  6  Serg.  «fc  Rawle,  340;  Guthrie  v. 
Murphy,  4  VVatls's  Rep.  80;  Commonwealth  v.  Jones,  3  Serg.  &.  Rawle,  158. 

The  father  has  no  authority  to  bind  out  his  child  as  an  apprentice  without  his  con- 
sent; and  if  the  infant  does  consent  and  is  not  a  party  to  the  deed,  he  will  not  be  hound. 
Rev.  Stat.  Vt.  1833;  New  York  Rev.  Stat.  vol.  ii.  p.  160;  Commonwealth  v.  Moore, 
1  Ashm.  123;  Squire  v.  Whipple,  1  Vt.  Rep.  69;  Reeve's  Dom.  Rei.  342,  note  to  2  cd. 
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at  the  present  day, (2)  thougli  even  now  it  may  often  arise,  is  whether 
the  agreement  into  which  the  parties  have  entered  was  intended  to  create 
the  relationship  of  master  and  apprentice,  or  master  and  servant. (a)  In 
deciding  this  point  more  attention  is  now  paid  to  the  main  object  of  the 
r  *in  1  P^i'tisSj  ^^^'i  *o  *^6  language  used  by  *them.(6)  Formerly  it 
L  J  was  held,  that  unless  the  word  "  apprentice  "  was  used,  the  con- 
tract might  be  considered  one  of  hiring  and  service. (c)  But  the  cases  in 
which  that  doctrine  was  laid  down  and  upheld  have  long  been  over- 
ruled ;(r?)  and  each  case  is  now  held  to  depend  upon  its  own  particular 
circumstances. (e)  If  the  pai'ties  appear  to  have  contemplated  the  rela- 
tion of  master  and  apprentice,  then  the  contract  must  be  considered 
as  one  of  apprenticeship  ;(■/)  and  if  it  be  an  imperfect  apprenticeship, 
it  cannot  be  treated  as  a  contract  of  hiring  and  service.  If,  on  the 
other  hand,  it  appear  that  the  parties  contemplated  the  relation  of 
master  and  servant,  then  it  must  be  deemed  a  contract  of  hiring  and 
service. (r/')  Where  teaching  and  learning  appear  to  be  the  primary 
object  of  the  parties,  then,  although  work  is  to  be  done  for  the  master, 
the  contract  is  to  be  considered  as  one  of  apprenticeship.  But  if  work- 
ing for  the  master  appear  to  be  the  primary  object,  and  teaching  and 
learning  the  master's  trade  a  mere  secondary  consideration ;  the  exist- 
ence of  a  stipulation  by  the  master  to  teach,  and  a  corresponding  stipu- 
lation by  the  servant  to  learn,  the  master's  trade,  will  not  alone  prevent 
the  contract  from  being  considered  one  of  hiring  and  service.  (A) 

tenant  or  servant. 

Where  a  servant  occupies  premises  belonging  to  his  master,  as  where 
r  *n  1  ^  coachman  occupies  rooms  over  a  *stable,  or  a  gardener  an 
L  J  outhouse,  or  a  gamekeeper  a  lodge  in  the  park,  and  has  on 
that  account  less  wages,  his  occupation  is,  in  law,  the  occupation 
of  his  master. (i)  And  such  servants  when  dismissed  from  the  service, 
have  no  right  to  continue  in  the  occupation  of  their  houses  as  tenants, 
nor  are  they  entitled  to  notice  to  quit.     So,  under  the  law  of  settlement, 

(2)  Now  that  settlement  by  hiring  and  service  is  abolished,  ante,  p.  2,  note  (b).  One 
great  difference  between  an  apprentice  and  a  servant  is,  that  the  latter  may  be  dis- 
missed for  misconduct,  whilst  the  former  may  not  in  general.  See  Wise  v.  Wilson,  1 
Carr.  &  K.  662. 

(a)  See  further  on  this  point  Burn's  Justice,  tit.  "  Poor,"  29tl)  ed.,  pp.  545,  &c.,  and 
651,  &c. 

(b)  Rex  V.  Nether  Knutsford,  1  B.  &  Ad.  730. 

(c)  Rex  V.  Little  Bolton,  2  Bott.  316;  Rex  v.  Eccleston,  2  East,  298. 

(d)  Rex  v.  Rainham,  1  East,  531  ;  Rex  v.  Laindon,  8  T.  R.  379  ;  Rex  v.  Crediton, 
2  B.  &  Ad.  493;  Rex  v.  Great  Wishford,  4  A.  &  E,  223. 

(e)  Rex  v.  King's  Lynn,  6  B.  &,  C.  99;  Rex  v.  Edingale,  10  B.  &  C.  739;  Rex  v. 
Northowram,  9  Q.  B.  24. 

(/;  Rex  v.  Bilborough,  1  B.  &l  A1,  115  ;  Rex  v.  Crediton,  2  B.  &  Ad.  493 ;  Rex  v. 
Newton,  1  A.  &  E.  238;  Rex  v.  Great  Wishford,  4  A.  &  E.  216;  Rex  v.  Ightham,  4 
A.  &  E.  937 ;  Reg.  v.  Northowram,  9  Q.  B.  24. 

(g)  Per  Bayley,  J.,  in  Rex  v.  King's  Lynn,  6  B.  &  C.  99.  See  Rex  v.  Great  Wish- 
ford, 4  A.  &  E.  222,  and  Reg.  v.  Northowram,  9  Q.  B.  24. 

{h)  Rex  v.  Crediton,  2  B.  &  Ad.  497  ;  Rex  v.  Billinghay,  5  A.  &  E.  676;  Reg.  v. 
Northowram,  9  Q.  B.  24. 

(i)  Bertie  v.  Beaumont,  16  East,  34;  Rex  v.  Stock,  2  Taunt.  329;  Reg,  v.  Rees,  7 
C.  &.  P.  563;  and  see  cases  of  Burglary,  1  Rus.  on  Cr.  810. 
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the  occupation  of  a  tenement  connected  with  the  service,  would  not 
confer  a  settlement,  though  it  would  if  wholly  unconnected  there- 
with.(/.:)  So,  a  servant  at  an  annual  salary,  who  resided  in  two  rooms 
within  the  walls  of  a  lighthouse,  to  take  care  of  the  light,  was  held  not 
liable  to  be  rated  as  occupier,  his  occupation  being  that  of  his  master.  (?) 
One  of  two  partners,  joint  tenants,  may  authorize  a  servant  to  remain 
in  the  house  where  the  business  is  carried  on,  although  the  other  has 
given  him  notice  to  go.(//)  But,  a  servant  was  held  liable  to  poor-rate, 
who  took  a  house  not  belonging  to  his  master,  although  his  master  paid 
the  rent.(«i) 

GENERAL  HIRING YEARLY  HIRING,  &C. 

Where  no  time  is  limited  either  expressly  or  by  implication,  for  the 
duration  of  a  contract  of  hiring  and  service,  the  hiring  is  considered  as 
a  general  hiring,  and  in  point  of  law  a  hiring  for  a  year.(»)(l)  This 
rule  is  applicable  to  all  contracts  of  hiring  and  service,  whether  writ- 
ten (o)  or  unwritten,  whether  express  or  implied,  and  whatever  be  the 
nature  of  the  service :  and  is  not  confined  to  servants  in  husbandry,  but 
extends  also  to  domestic(j9)  and  other  servants,  such  as  clerks  and 
others. (g)  But  it  is  not  an  inflexible  rule,(r)  and  *does  not  apply  p  ^  ,^  -. 
where  the  contract  contains  stipulations  inconsistent  with  the  L  "'J 
application  of  it,  or  where,  from  some  well  known  custom  upon  the  sub- 
ject, the  parties  may  be  considered  to  have  contracted  with  reference  to 
such  custom,  and  thus  to  have  excluded  its  application. 

Nor  does  the  rule  apply  to  cases  in  which  there  has  been  a  service, 
but  no  contract  of  hiring,  and  no  circumstances  from  which  a  contract 
can  be  implied. (s)  And,  therefore,  where(^)  an  assistant  surgeon  brought 
an  action  against  his  employer  for  the  amount  of  salary  due  to  him,  and 
no  specific  contract  of  hiring  was  proved,  but  evidence  was  given  of  the 
service;  and  it  appeared,  that  after  the  plaintiff  had  been  some  time  in 
the  defendant's  service  he  was  taken  ill,  and  went  to  the  hospital,  and 
never  returned,  nor  was  asked  to  return,  to  his  employment;  and,  that 
he  had  been  paid  different  sums  of  money,  but  not  at  any  fixed  or  definite 
periods :  although  it  was  contended  on  the  part  of  the  defendant,  that 
the  evidence  shewed  a  yearly  hiring,  and,  therefore,  that  the  plaintiff 

(k)  Rex  V.  Seacroft,  2  M.  &  S.  472  ;  Rex  v.  Minster,  3  M.  &  S.  276;  Rex  v.  Cheshunt, 
1  B.  &  Aid.  473  ;  Rex  v.  Iken,  2  A.  &,  E.  147;  and  see  Rex  v.  Teirott,  3  East,  506; 
Rcff.  V.  Ponsonby,  3  Q.  B.  14. 

(/)  Rex  V.  Tjnemouth,  12  East,  46. 

Ill)  Donaldson  v.  Williams,  1  Cr.  &  M.  345. 

(m)  Reg.  V.  Lynn,  8  A.  &  E.  379  ;  and  see  Reg.  v.  Bishopton,  9  A.  &  E.  824. 

(n)  Co.  Lilt.  42  b;  Fawcett  v.  Cash,  5  B.  &,  Ad.  904;  Lilley  v.  Elvvin,  11  Q.  B. 
742.  There  is  scarcely  a  case  upon  the  subject  of  settlement  by  hiring  and  service 
in  which  this  rule  is  not  admitted,  and  it  is  never  denied  in  any  one  of  them. 

(0)  See  Elderton  v.  Emmens,  4  C.  B.,  479  ;  6  C.  B ,  175-6,  and  in  Dora.  Proc. 

(p)  See  Rex  v.  Worfield,  5  T.  R.  506. 

(7)  Hutman  v.  Bulnois,  2  C.  &,  P.  511. 

(r)  Ba.vter  v  Nurse,  6  M.  &.  G.  935;  and  see  post,  p.  43. 

(s)  As  there  were  in  Beeston  v.  CoUyer,  4  Bing.  313. 

(<)  Bayley  v.  Rimell,  1  M.  &  W.  506;  and  see  Broxham  v.  WagstafFe,  5  Jur.  845. 

(1)  See  Hartwell  v.  Jewelt,  9  N.  H.  259  ;  Fenton  v.  Clark,  1 1  Verm.  557. 
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having  left  bis  situation  before  the  end  of  tbe  year,  could  not  recover 
any  part  of  bis  salary :  yet,  it  was  beld  tbat  there  was  no  evidence  to 
shew  a  hiring  for  a  year,  and  the  plaintiiF  recovered  for  the  time  he  had 
actually  served. 

And  a  contract  of  hiring  cannot  be  presumed  where  tbe  circumstances 
tend  rather  to  rebut  such  a  presumption,  as  where  paupers  have  been 
taken  to  live  with  their  relatives,  or  others  out  of  charity, ("Jt)  or  where 
the  agreement  was  for  cohabitation,  and  not  for  service. ("?;) 

But  where  there  has  been  a  service  for  more  than  a  year,  and  wages 
paid,  without  any  express  contract  of  hiring,  it  may  be  presumed  that 
such  service  was  under  a  contract  for  a  yearly  luring. (w'\  And  so  where 
r  *4R  1  there  ^lias  clearly  heen  a  contract,  but  not  for  any  definite  time, 
L  -la  yearly  hiring  may  be  inferred  ^Ta;)  and  slight  circumstances, 
such  as  an  agreement  to  find  clothes,(?/)  will  strengthen  that  inference. 
And,  if  the  bargain  be  originally  mad?  for  an  entire  year,  but  there  is 
also  a  provision  that  in  a  given  event  it  shall  be  competent  to  the  parties, 
or  either  of  them,  to  put  an  end  to  or  suspend  the  service  for  a  part  of  the 
year — the  mere  existence  of  this  condition  will  not  render  it  the  less  a 
hiring  for  a  year;  a  conditional  hiring  being  the  same,  for  most  purposes, 
as  an  absolute  hiring,  until  the  condition  is  acted  upon.(-j) 

And  this  presumption  that  a  general  hiring  is  a  hiring  for  a  year, 
may  be  greatly  strengthened  where  there  appears  to  be  some  general 
custom  applicable  to  the  particular  trade,  or  business  or  occupation,  in 
which  the  servant  is  engaged,  to  hire  such  servants  by  the  year,  and  evi- 
dence of  such  custom  is  always  admissible. (a)  Thus  where(Z')  the  plain- 
tiff was  engaged  by  the  defendant  at  a  weekly  salary,  to  edit  a  new 
periodical  publication,  evidence  was  admitted  on  the  part  of  the  plaintiff, 
to  shew  that  it  was  the  custom,  in  the  case  of  editors  and  other  persons 
regularly  employed  on  newspapers  to  engage  them  for  the  whole  year. 
But  as  it  did  not  appear  that  the  custom  applied  to  new  publications, 
the  jury  found  a  verdict  for  the  defendant  on  tbe  ground  that  the 
plaintiff  was  not  hired  for  a  year,  and  an  application  for  a  new  trial  was 
refused,  (c) 

The  presumption  that  a  general  hiring  is  a  yearly  hiring  cannot, 
however,  be  made  where  it  is  excluded  by  the  terms  of  the  contract.  If 
either  party,  for  instance,  is  at  liberty  to  determine  the  service,   at  any 

(m)  Rex  V.  Pitminster,  2  Bolt.  269  ;  Rex  v.  Wevhill,  2  Bott.  271  ;  Burr.  S.  C.  491 ; 
Re.x  V.  Stokesley,  6  T.  R.  757;  Rex  v.  Rickinghall",  7  East,  373  ;  Rex  v.  Sow,  1  B.  & 
Al.  178. 

(»)  Rex  V.  Norlhwingfield,  1  B.  &  Ad.  912;  Bradshaw  v.  Hayward,  Carr.  &  M.  531. 

(!o)  Rex  V.  Lylli,  5  T.  R.  327;  Rex  v.  Long  Whalton,  5  T.  R.  447  ;  Rex  v.  Peiidle- 
ton,  15  East,  449.    See  Rex  v.  St.  Martin,  Leicester,  8  B.  &.  C.  677. 

(x)  Rex  V.  Macclesfield,  3  T.  R.  76;  Rex  v.  Ardington,  1  A.  &  E.  260;  Rex  v, 
Newton,  10  B.  &  C.  838. 

(y)  Rex  V.  Worfield,  5  T.  R.  506. 

(,z)  Rex  V,  Byker,  2  B.  «fc  C.  114;  Rex  v.  Osselt  cum  Gawthorpe,  4  B.  &.  Ad.  216; 
Rex  V.St.  Helen's  Auckland,  4  B.  &  Ad.  718;  Reg.  v.  Wal  bottle,  9  Q.  B.  248;  Rex  v. 
Sandhurst,  7  B.  &.  C  557;  and  see  Rex  v.  Hurstmonceux,  7  B.  &  C  551. 

{a)  It  must  be  proved  by  instances,  and  cannot  be  supported  by  evidence  of  opinion 
merely;  Cunningham  v.  Fonblanque,  6  C.  &.  P.  44. 

Qi)  Baxter  v.  Nurse,  1  Carr.  &l  K.  10;  and  see   Holcroft  v.  Barber,  1  Carr.  &,  K.  4. 

(c;  6  M.  &.  G.  638 ;  and  see  Williams  v.  Birne,  7  A.  &  E.  177. 
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time,  without  notice,  the  hiring  cannot  be  considered  a  yearly  hiriag,(r?) 
*or  if  the  hiring  be  expressly  for  less  than  a  year,(e)  although  ^  ^_j^  -. 
done  purposely  to  avoid  the  consequences  of  a  yearly  hiring.(f)  L  -• 
Or,  if  the  master  have  not  the  entire  control  of  the  servant  during  the 
year,  although  he  pay  the  servant  yearly  veages,  as  if  the  servant  is  at 
liberty  when  not  engaged  for  his  master  to  work  for  other  people. (y) 

Or  if  the  agreement  be  to  do  work  by  the  job,  as  to  make  70,000 
bricks  at  a  certain  price,  this  cannot  be  considered  a  yearly  hiring:  for, 
although  the  job  may  last  beyond  the  year,  it  does  not  necessarily  last 
so  long.(/()  But  if  the  hiring  be  for  a  year,  a  mere  stipulation  for  pay- 
ment by  piecework,  will  not  render  it  less  a  yearly  hiring. (i) 

And  so,  if  any  portion  of  the  year,  however  short,  is  excepted,  during 
which  the  servant  is  not  under  his  master's  control,  whether  that  excep- 
tion be  express,  or  by  necessary  implication  from  the  terms  used,(/.;)  the 
hiring  cannot  be  considered  a  hiring  for  a  year,  so  as  to  confer  a  settle- 
ment, although  the  contract  be  for  a  year's  service,  subject  to  such 
exceptions.  Thus,  where  a  man  was  hired  for  a  year,  with  liberty  to  let 
himself  for  the  harvest  month  to  any  other  person(?) — it  was  held  that  he 
could  not  gain  a  settlement  by  service  under  such  a  hiring.  So  where 
the  servant  agreed  for  liberty  to  be  absent  eleven  days  during  the  sheep 
shearing  season  :(m)  *or,  during  the  sheap  shearing  season :(«)  p  #4^ -i 
or,  to  work  shearsman's  hours,  and  be  at  liberty  at  all  other  L 
times;(o)  or,  as  a  colt-shearman,  to  work  twelve  hours  each  day:(j;)  or, 
where  the  hiring  was  for  a  year  from  Michaelmas,  to  go  away  a  month 
at  harvest,  and  make  up  the  time  after  Michaelmas: (2)  or,  where  a  brick- 
layer hired  himself  for  three  years,  but  he  was  to  work  only  during 
certain  hours  each  day:(r)  and,  in  case  of  frost,  was  to  have  no  wages, 
but  to  be  at  liberty  to  serve  another  master  :(s)  or,  where  pay  Saturdays 
and  Sundays,  were  excluded  from  the  days  on  which  the  servant  was  to 
work:(^)  or,  Sundays  only,  for  a  hired  servant  is  always  under  the  gov- 
ernment, discipline  and  control  of  the  master,  even  on  Sundays :(«)  or 

{d)  Rex  V.  Great  Bowden,  7  B.  &-  C.  249,  et  cas.  ib.  cit. 

(e)  Dunsford  v.  Ridgwick,  2  Salk.  535  ;  Rex  v.  Standon  Massey,  10  East,  57G.  But 
a  hiring  from  VVliitsuntide  to  Whitsuntide,  allhougii  let^s  than  365  days,  was  held 
sufficient  hiring  for  a  year  to  confer  a  settlement;  Rex  v.  Ulverstone,  7  T.  R.  564. 

(/)  Rex  V.  Mursley,  1  T.  R.  694 ;  Rex  v.  Coggeshall,  6  M.  &l  S.  264. 

(V)  Re.x  V.  Polesworth,  2  B.  &  C.  715 ;  Rex  v.  Lydd,  2  B.  &  C.  754;  Rex  v.  Kil- 
lingholme,  10  B.  &,  C.  802.  But  if  the  master  have  the  entire  control  during  the  year, 
it  is  no  objection  that  it  is  given  him  by  several  contracts ;  Reg.  v.  Ravenslonedalc,  12 
A.  &  E.  73. 

(A)  Rex  V.  Woodhurst,  1  B.  &  Aid.  325. 

(i)  King's  Norton  v.  Cambden,  2  Str.  1139  ;  Rex  v.  Birmingham,  Cald.  77;  Doug 
333. 

{k)  Rex  V.  Gateshead,  2  B.  »?c  C.  1 17,  note,  as  explained  in  Rex  v.  St.  Helen's  Auck- 
land. 4  B.  &  Ad.  726  ;  and  see  Reg.  v.  Walbottle,  9  Q.  B.  259. 

(I)  Rex  V.  Bishop's  Hatfield,  2  Bott.211  ;  Rex  v.  Althorne,2  B.  &  C.  211. 

(»n)  Rex  V.  Empingham,  2  Bott.  217 ;  Burr.  S.  C.  791. 

(n)  Rex  V.  Arlington,  I  M.  &  S.  622.     (0)  Rex  v.  Buckland  Denham,  Burr.  S.  C.  C94 

ip)  Rexv.NorthNibley,5T.  R.21.     (7)  Rex  v.  Turvey,  2  B.  &  Aid.  5::0. 

(r)  Rex  V.  Edgmond,  3  B.  &  Aid.  )07.     See  Reg.  v.  Northowram,  9  Q.  B.  24. 

(s)  See  Rex  v.  Martham,  1  East,  239,  that  the  mere  stipulation  to  stop  wages  in  bad 
weather  would  not  make  a  hiring  exceptive. 

(0  Rex  V.  Cowpcn,  5  A.  &  E.  333. 

(i/)  Rex  V.  Kingsvvinford,  4  T.  R.  219  ;  Rex  v.  North  Nibley,  5  T.  R.  21. 
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where  it  was  agreed  that  the  servant  should  have  a  holiday  to  go  to  his 
feast  :(v)  or,  where  there  was  a  stipulation  that  each  man  should,  on  each 
tcorking  day,  do  a  full  day's  work,  and  that  he  should  not  leave  the  pit 
till  that  work  was  completed,  or  should  forfeit  2s.  6c?.;  as  it  was  there- 
fore, stipulated  by  implication,  that  the  men  were  not  to  be  under  the 
control  of  the  master  on  days  which  were  not  working  days,  nor  on  any 
other  day  as  soon  as  the  day's  work  was  completed. (lo) 

Upon  the  same  principle  it  was  also  held,  that  if  the  liours  of  working 
were  limited,  the  hiring,  although  otherwise  for  a  year,  could  not  be  con- 
sidered a  yearly  hiring  for  the  purpose  of  conferring  a  settlement. '(a;) 

*4f»  1  *But  those  principles  were  held  not  to  apply  where  the  limitation 
L  J  of  hours  was  merely  for  the  purpose  of  regulating  the  amount 
of  wages :( ?/)  or,  where  the  agreement  was  to  obey  the  rules  of  the  factory 
with  regard  to  hours,  &c.,  as  that  was  merely  equivalent  to  an  agree- 
ment to  obey  the  master's  orders,  which  is  implied  in  every  contract.(2;) 
And  exceptions  merely  im/plied  by  custom  or  usage  of  trade,  were  held 
not  to  prevent  a  settlement. (a) 

Where  the  only  circumstance  from  which  the  intended  duration  of  a 
contract  of  hiring  and  service  can  be  inferred,  is  the  reservation  of  wages 
weekly,  it  must  be  taken  to  be  a  weekly  hiring.  As,  where  a  man  hired 
himself  to  a  plumber  and  glazier,  who  was  to  find  him  board,  lodging  and 
washing,  at  6s.  per  week,  summer  and  winter  :(&)  or,  where  the  hiring 
was  merely  at  so  much  a  week  :(c)  or,  where  the  servant  was  to  live  with 
his  master,  who  was  to  find  him  board  and  lodging,  and  pay  him  2s.  Qd. 
a  week :((/]  or  where  a  servant  in  husbandry  was  to  serve  for  the  weekly 
wages  of  4s.,  board,  washing  and  lodging,  except  in  the  harvest  month, 
when  his  wages  were  to  be  increased  to  10s.  Qd.  per  week,  and  then  again 
reduced  to  4s.:(e)  or,  where  the  hiring  was  at  8s.  a  week,  and  two  guineas 
for  the  harvest;  to  do  anything  the  gardener  should  set  him  about  :r/)  or, 
where  a  gardener  having  asked  20Z.  a  year,  his  master  refused  that,  but 
agreed  to  give  him  so  much  a  week.(<^) 

But,  if  there  is  anything  in  the  contract  of  hiring  to  show  that  it  was 

(«)  Re^.  V.  Threkingham,  7  A.  &  E.  866. 

(ic)  Rex  V.  Gateshead,  2  B.  &,  C.  117,  note,  as  explained  in  Rex  v.  St.  Helen's 
Auckland,  4  B.  &  Ad.  726;  Reg.  v,  Walbotte,  9  Q.  B.  259.  See  Rex  v.  Byker,  2  B. 
&  C.  114. 

(x)  Rex  V.  Birmingham,  9  B.  &.  C.  92.5;  Rex  v.  Frome  Selwood,  1  B.  &  Ad.  207; 
Rex  V.  Norton  Bavant,  3  A.  &  E.  161 ;  Reg.  v.  Holbeck,  4  Q.  B.  590 ;  Reg.  v.  Preston, 
4  Q.  B.  597. 

(y)  Rex  V.  Ossett  cum  Gawlhorpe,  4  B.  &  Ad.  216. 

(?)  Rex  V.  St.  John,  Devises,  9  B.  &  C.  896.  But  see  Reg.  v.  Preston,  4  Q.  B.  597, 
where  the  hours  were  limited  by  a  printed  notice,  with  reference  to  which  the  agree- 
ment was  made. 

(a)  Per  Lord  Mansfield  in  Rex  v.  Buckland  Denham,  Burr.  S.  C.  694 ;  per  Bayley, 
.T.,  in  Rex  v.  Edgmond,  3  B.  &  Aid.  110;  and  see  Reg.  v.  Stoke  upon  Trent,  5  Q.  B. 
303. 

(6)  Rex  V.  Dedhani,  Burr.  S.  C.  653 ;  2  Bott.  292. 

(c)  Rex  V.  Newton  Toney,  2  T.  R.  453  ;  Rex  v.  Odiham,  2  T.  R.  622  ;  Rex  v.  Han- 
bury,  2  East,  423;  Rex  v.  Mitcham,  12  East,  351.  See  also  Baxter  v.  Nurse,  6  M.  »&- 
G.  638,  ante,  p.  43. 

(</)  Rex  V.  Pucklechurch,  5  East,  382.  (e)  Rex  v.  Dodderhill,  3  M.  &  S.  243. 

(/)  Rex  V.  Lambeth,  4  M.  &  S.  315.  {g)  Rex  v.  Warminster,  6  B.  &,  C.  77. 
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intended  to  be  for  a  year,  the  reservation  *of  weekly  wages  will  not  ^^.^^  -, 
control  it.  As,  where  the  hiring  was  at  3s.  per  week  the  year  L  -J 
round,  with  liberty  to  go  on  a  fortnight's  notice  ',  this  was  held  to  be  yearly 
hiring.(/i)  So,  where  the  hiring  was  at  weekly  wages,  with  a  stipulation 
for  a  month's  notice  to  determine  the  contract ;  on  the  ground  that  it  was  a 
hiring,  of  which  no  certain  portion  of  time  could  be  predicated  for  its 
duration,  it  was  consequently  a  general  hiring,  which  the  law  says,  is  a 
hiring  for  a  year.(/) 

Where  the  hiring  is  a  yearly  hiring,  it  cannot  in  general  be  put  an  end 
to  by  either  party  before  the  end  of  the  year.  If,  therefore,  on  the  one 
band,  a  master  wrongfully  dismiss  his  servant  during  the  year,  the  ser- 
vant may  maintain  an  action  against  him  for  such  wrongful  dismissal,  and 
a  jury  would,  in  some  cases,  be  justified  in  assessing  his  damages  at  the 
amount  of  wages  which  he  would  have  earned,  had  he  been  allowed  to 
serve  to  the  end  of  the  year. (A:)  Whilst,  on  the  other  hand,  a  servant 
wrongfully  quitting  his  master's  service,  or  rightfully  dismissed  for  mis- 
conduct during  the  year,  cannot  recover  any  wages  for  the  portion  of  the 
year  during  which  he  has  served.  (^)  The  above  observation,  however, 
would  not  of  course  apply  where  the  agreement  was  subject  to  some  stipu- 
lation, either  express  or  implied  by  custom,  enabling  either  party  to  deter- 
mine the  contract  by  notice — to  the  case  of  domestic  and  menial  servants, 
for  instance;  with  regard  to  whom,  there  is  a  well  known  rule  founded 
solely  on  custom,  that  their  contract  of  service  may  be  determined  at  any 
time,  by  giving  a  month's  warning,  or  paying  a  month's  wages. (m)  (1) 

*HOW   EAR    THE    MASTER   IS    BOUND   TO    FIND    WORK   FOR   THE      ^ -o  -, 

SERVANT.  L  -^ 

Where  the  contract  of  hiring  merely  contains  an  undertaking  on  the 
part  of  the  master,  to  pay  certain  stipulated  wages  in  proportion  to  the 
work  done  by  the  servant,  there  is  no  mii^lled  obligation  on  the  part  of 
the  master  to  find  work. 

Thus  were  the  defendant, (»)  who  was  the  owner  of  a  colliery,  entered 

(/r)  Rex  V.  Birdbrooke,  4  T.R.  24.'>. 

(t)  Rex  V.  Hampreston,  5  T.  R.  205;  Rex  v.  Groat  Yarmouth,  5  M.  &  S.  114  ;  Rex 
V.  Pershore,  8  B.  &,  C.  679. 

(i)  See  Beeston  v.  Collyer,  4  Bing.  309.  The  action  for  wrongful  dismissal  is 
treated  of,  post. 

(Z)  Spain  v.  Arnott,  2  Stark.  256;  Turner  v.  Robinson,  6  C.  &  P.  15;  S.  C,  5  B.  &. 
Ad.  789  ;  Ridgway  v.  Hungerford  Market  Company,  3  A.  &  E.  171 ;  Lilley  v.  Elwin, 
11  Q.  B.  742. 

(m)  Fawcett  v.  Cash,  5  B.  &  Ad.  908;  Beeston  v.  Collyer,  4  Bing.  313;  and  see 
Williams  v.  Birne,  7  A.  &  E.  183.  In  Nowlan  v.  Ablett,  2  Cr.  M.  &  R.  54,  a  head 
gardener  at  lOOZ.  a  year,  who  resided  in  a  detached  house  belonging  to  his  master, 
was  held  to  be  a  menial  servant,  and  only  entitled  to  a  month's  warning.  Sec  John- 
son V.  Blenkinsopp,  5  Jur.  870.  In  Louth  v.  Drummond,  Kingston  Spring  Ass.  1849, 
(see  the  Times,  March  28,)  Parke,  B,,  left  it  to  the  jury  to  say  what  notice  a  farm 
bailiff  was  entitled  to,  and  they  said  that  the  master  was  not  justified  in  giving  only  a 
month's  notice,  and  gave  a  verdict  for  a  year's  wages. 

(n)  Williamson  v.  Taylor,  5  Q.  B.  175;  and  see  Lees  v.  Whilcomb,  5  Bing.  34; 
Sykes  v.  Dixon,  9  A.  &  E.  693,  ante,  p.  21. 

(1)  See  Costegan  v.  Mohawk,  2  Denio  R.  609  ;  Monnell  v.  Burns,  Id.  121. 
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into  an  agreement  with  the  colliers  and  workmen,  and  amongst  others 
the  plaintiff,  whereby  the  said  owner  retained  and  hired  the  other  parties 
thereto  "  to  hew,  work,  fill,  drive,  and  put  coals,  and  to  do  such  other 
work  as  may  be  necessary  for  carrying  on  the  said  colliery  as  they  shall 
be  required  or  directed  to  do  by  the  said  owners,  their  executors,"  &c., 
"  or  their  viewers  or  agents,  at  the  respective  rates  and  prices  and  on 
the  terms,"  &c.,  following  :  "  First,  the  said  owners  agree  to  pay  the  said 
hereby  hired  parties  once  a  fortnight,  npon  the  usual  and  accustomed 
day,  the  wages  by  them  earned  at  the  following  rates,  viz."  (specifying 
the  rates,  with  regulations  as  to  the  manner  of  working.)  <'  Fifth :  the 
said  parties  hereby  hired  shall,  during  all  the  times  the  pit  shall  be  laid 
oiF  work,  continue  the  servants  of  the  said  owners,  subject  to  their  orders 
and  directions,  and  liable  to  be  employed  by  them  at  such  work  as  they 
shall  see  fit.  Sixth  :  the  said  hewers  hereby  hired  shall,  when  required, 
except  when  prevented  by  sickness  or  other  sufficient  unavoidable  cause, 
do  and  perform  a  full  day's  work  on  each  and  every  working  day,  or  such 
quantity  of  work  as  shall  be  fairly  deemed  equal  to  a  day's  work  not 
exceeding  eight  hours,  and  shall  not  leave  their  work  until  such  day's 
work  or  quantity  of  work  is  fully  performed  or  finished  to  the  extent  of 
each  man's  ability ;  and  in  default  thereof  each  of  the  said  parties  hereby 
hired  and  so  making  default  shall,  for  every  such  default,  forfeit  and  pay 
sjfj^Q  -1  to  the  said  owners,  their  executors,"  *&c.,  2s.  Qd.  <<  The  pit  to 
L  J  commence  coal  work  at  such  times  in  the  morning  as  shall  be 
required  to  suit  the  trade."  Then  followed  other  clauses  not  material 
here :  It  was  held,  that  the  agreement  contained  no  promise  on  the  part 
of  the  defendant  to  employ  the  plaintiff  at  reasonable  times  for  a  reason- 
able number  of  working  days  during  the  term  ;  and  that  no  action  would 
lie  against  the  defendant  for  not  doing  so,  although  the  plaintiff  was 
thereby  unable  to  earn  wages. 

But  where  the  contract  of  hiring  provides  for  payment  of  certain  wages 
(not  in  proportion  to  the  work  done,)  although  it  is  optional  on  the  part 
of  the  master  to  find  work,  and  he  may,  if  he  pleases,  discontinue  his 
business;  yet  he  must  nevertheless  pay  the  wages  agreed  on,  whether 
he  find  work  for  the  servant  or  not,  or  he  will  render  himself  liable  to  an 
action  for  such  damages  as  a  jury  may  think  proper  to  give.(o) 

Thus  where  the  plaintiff  agreed  to  manufacture  for  the  defendant,  with 
the  materials  and  machinery  to  be  provided  by  him,  cement  of  a  certain 
quality;  and  on  condition  of  his  doing  so,  the  defendant  agreed  to 
pay  the  plaintiff  weekly  four  pounds  for  two  years,  and  five  pounds  weekly 
for  the  following  year,  and  then  to  receive  him  as  a  partner, — the  plain- 
tiff also  further  agreed  to  teach  the  defendant  how  to  manufacture  certain 
kinds  of  cement :  each  party  bound  himself  in  a  penal  sum  to  fulfil  the 
agreement,  and  the  defendant  afterwards  covenanted  by  deed  for  the  per- 
formance of  the  agreement  on  his  part :  It  was  held,  that  the  stipulations 
in  the  agreement  did  not  raise  an  implied  covenant  that  the  defendant 
should  employ  the  plaintiff  in  the  business  during  three  or  two  years, 

(o)  We  shall  see  hereafter,  that  a  servant  in  sucli  case  cannot,  if  discharged  by  his 
master,  recover  the  wages  agreed  on  by  ofTering  to  serve  and  remaining  idle,  but  only 
damages  for  the  wrongful  discharge. 
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althougli  the  defendant  was  bound  by  express  words  to  pay  the  plaintiff 
the  stipulated  wages  during  those  periods  respectively,  if  the  plaintiff  per- 
formed or  was  ready  to  perform  the  conditions  precedent  on  his  part.(j;) 

And  where((7)  a  declaration  in  covenant  stated  that  by  deed,  between 
the  defendant,  D.,  and  the  plaintiff,  the  plaintiff  covenanted  that  D.  should 
for  five  years  from  *the  date,  serve  the  defendant  in  the  art  of  a  ^rr.  -> 
surgeon  dentist,  and  attend  for  nine  hours  each  day ;  and  the  L 
defendant,  in  consideration  of  the  services  to  be  done  by  D.,  covenanted 
with  the  plaintiff,  that  he  the  defendant,  would,  during  the  five  years  (in 
case  D.  should  faithfully  perform  his  part  of  the  agreement,  particularly 
as  to  the  nine  hours,  but  not  otherwise,)  pay  D.  35s.  per  week  for  the  first 
year,  21.  per  week  for  the  second  and  third,  and  21  2s.  per  week  for  the 
fourth  and  fifth ;  that  D.  was  in  the  service  for  some  time  after  the  making 
of  the  deed  till  dismissed,  and  during  all  that  time  faithfully  performed 
service,  &c.,  and  was  willing  and  tendered  to  perform,  &c.,  to  the  end  of 
the  five  years,  but  the  defendant  during  the  term,  refused  to  permit  D.  to 
remain  in  his  service  and  dismissed  him  :  It  was  held,  on  motion  in  arrest 
of  judgment,  that  the  declaration  did  not  show  any  covenant  correspond- 
ing to  the  breach. 

And  where(r)  the  plaintiff  was  appointed  the  permanent  solicitor  to  a 
joint  stock  company,  at  a  salary  of  100?.  per  annum,  in  lieu  of  rendering 
an  annual  bill  of  costs  for  business  transacted  by  him  for  the  company, 
for  which  salary,  he  was  to  advise  and  act  for  the  company  on  all  occa- 
sions, in  all  matters  connected  with  the  company,  with  certain  exceptions  : 
it  was  held,  by  the  Court  of  Exchequer  Chamber, (s)  that  the  agreement 
created  the  relation  of  attorney  and  client,  and  that  the  company  was 
bound  to  continue  that  relation  at  least  for  a  year,  or  pay  the  plaintiff  his 
300/.;  but  the  company  was  not  bound  to  supply  the  plaintiff' with  busi- 
ness as  an  attorney  and  solicitor  at  all  events,  or  to  require  his  services  as 
attorney  or  solicitor,  whenever  they  had  occasion  for  the  advice  or  services 
of  an  attorney  or  solicitor. 

However,  where  the  contract  of  hiring  is  capable  of  such  a  construc- 
tion, the  Courts  seemed  disposed  to  imply  an  agreement  on  the  part  of 
the  master,  to  find  work,  if  that  is  necessary  to  enable  the  servant  to  earn 
wages.  Thus,  in  Pilkington  v.  Scott,(/)  it  was  held,  that  a  stipulation  in 
an  agreement,  whereby  a  workman  was  to  be  paid  by  the  piece,  that  his 
masters  should  pay  him  a  moiety  of  his  wages  during  any  depression  of 
trade,  and  might  dismiss  him  on  giving  him  a  month's  wages,  or  a 
*month's  notice,  distinguished  the  case  from  that  of  Aspden  v.  j-  ^r,  -, 
Austin,  and  that  looking  at  the  whole  of  the  agreement,  the  L  J 
master  was  bound  to  employ  the  servant  in  the  sense  of  finding  him  actual 
employment,  so  as  to  enable  him  to  earn  wages,  subject  to  the  condition 
of  notice.  And  a  similar  decision  was  made  in  the  case  of  Hartley  v. 
CummingSj^ji)  where  there  was  an  engagement  on  the  part  of  the  master 

(/))  Aspden  V.  Austin,  .5  Q.  B.  671.  (q)  Dunn  v.  Sayles,  5  Q.  B.  685. 

(r)   Eldcrton  v.  Emmons,  6  C.  B.  160.     See  tiiis  case  in  Dom.  Proc. 
(s)  Reversing  the  judgment  of  tiie  Court  of  Common  Pleas,  4  C.  B.  479. 
(<)  15  M.  &.  W.  657.     See  tlie  agreement,  ante,  p.  21. 
(«)  5  C.  B.  247.     See  this  case,  ante,  p.  22. 
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to  find  tlie  servant  other  work,  in  the  event  of  the  master  not  requiring 
the  piece  work-stipulated  for,  so  as  to  enable  the  servant  to  earn  a  certain 
amount  of  wages  per  week. 

AGREEMENTS    IN    RESTRAINT    OF   TRADE   CONTAINED   IN    CONTRACTS    OE 
HIRING  AND  SERVICE. (1) 

It  frequently  happens  that  professional  men,  manufacturers  and  trades- 
men, on  taking  clerks,  apprentices,  servants  and  workmen,  into  their 
employ,  require  them  to  enter  into  an  agreement,  that  they  will  not  on 
leaving  their  service,  carry  on  a  profession,  manufacture  or  trade,  similar 
to  their  own  within  certain  limits  :  and  this  is  done  with  a  view  to  secure 
themselves  from  competition  with  those  who  having  been  in  their  service, 
have  thereby  had  opportunities  of  becoming  acquainted  with  their  mode 
of  carrying  on  business,  and  secrets  of  trade,  and  of  insinuating  them- 
selves into  the  good  graces  of  their  master's  customers,  (w) 

All  agreements  of  this  sort  in  general  restraint  of  trade,  are  illegal  and 
void,  and  cannot  be  enforced  either  at  law  or  in  equity ;  and  it  makes  no 
difference  whether  they  are  under  seal  or  not,  or  whether  they  are  made 
with  or  without  consideration  :  it  being  contrary  to  public  policy,  that 
any  one  should  bind  himseli  (/ejieralli/  not  to  carry  on  his  lawful  trade. (w) 
r  *f;9i  *But,  where  the  plaintiff,  who  for  many  years  had  carried  on 
L  J  the  business  of  a  carrier  (a:)  from  London  to  St.  Ives,  and  thence 
to  Wisbeach,  sold  and  assigned  the  good-will  of  his  business  to  the  defen- 
dants, and  covenanted  with  them  that  he  would  not  at  any  time  from 

(f)  As  to  how  far  agreements  made  by  workmen  to  work  for  a  particular  master  for 
a  long  period  at  certain  wages,  and  no  one  else,  are  illegal  as  being  in  restraint  of 
trade,  where  there  is  no  corresponding  obligation  on  the  part  of  the  master  to  find 
work,  see  Pilkington  v.  Scott,  15  M.  &.  W.  657;  Hartley  v.  Cummings,  5  C.  B.  247. 
See  these  cases,  ante,  pp.  21,  22. 

(w)  Com.  Dig,  tit.  "  Trade,"  D.  3 ;  Clerk  v.  Tailors  of  Exeter,  3  Lev.  241  ;  Ipswich 
Tailors'  case,  11  Rep.  53  a;  Mitchell  v.  Reynolds,  10  Mod.  130;  S.  C.  1  P.  Wms. 
181;  S.  C.  1  Smith's  L.  C.  171,  where  all  the  cases  are  collected  and  commented 
upon  ;  and  see  also  3  Byth.  Conv.  3rd  ed.,  458,  where  the  cases  are  also  collected  ; 
Hinde  v.  Gray,  1  M.  &,  G.  195.  Contracts  of  this  nature  could  not  be  enforced  by  the 
Roman  law;  see  Puff.  lib.  5,  cap.  1,  §3  ;  and  see  Puff.  lib.  5,  cap.  5,  §7,  as  to  monopolies. 
It  may  be  well  here  to  mention,  that  the  case  in  the  Year  Books,  2  H.  5,  fo.  5,  pi.  26, 
which  is  sometimes,  though  inaccurately,  cited  as  an  authority  that  an  agreement  in 
general  restraint  of  trade  is  void  (see  Com.  Dig.  tit.  "Trade,"  D.  3 ;  1  Smith's  L.  C. 
182;  3  Byth.  Conv.  458,)  is  not  an  authority  for  that  position  (tliough  the  position  is 
incontestible  ;)  for  in  the  case  in  the  Year  Book  the  restraint  was  limited  in  point  of 
space,  viz.,  "deins  le  ville  ou  le  pi,'  etc."  The  real  reason  why  the  bond  in  that  case 
was  held  bad  (if  indeed  it  wosheld  bad,  for  in  Broad  v.  JoUyfe,  Cro.  Jac.  596,  it  is  said 
that  the  bond  in  the  case  in  the  Year  Book  was  "allowed  good")  was,  that  no  circum- 
stances appeared  to  shew  it  to  be  reasonable  ;  see  Prugnell  v.  Gosse,  Aleyn,  67  ;  S.  C. 
Cro.  Eliz.  872 ;  Claygate  v.  Bachelor,  Owen,  143,  and  see  also  Hutton  v.  Parker,  7 
Dowl.  739.  The  case  in  the  Year  Book  is  only  an  authority  that  a  restraint  of  trade 
in  a  particular  place  is  bad,  unless  circumstances  are  recited  or  averred  shewing  it  to 
be  reasonable ;  and  for  this  purpose  it  is  cited  by  Parke,  B.,  in  his  judgment  in  Mallan 
V.  May,  1 1  M,  &  VV.  665. 

(x)  Wallis  V.  Day,  2  M.  &  W.  273.  As  to  the  dictum  in  that  case  that  a  contract  to 
serve  another  for  life  must  be  by  deed,  see  1  Smith's  L.  C.  183  d,  note  to  Mitchell  v. 
Reynolds. 

(1)  See  Mr.  Wallace's  note,  1  Smith's  L.  C,  p.  380,  3rd  Am.  ed.  1847. 
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thenceforth,  during  the  term  of  his  natural  life,  either  by  or  for  himself, 
or  for  or  with  any  other  person  whomsoever,  in  trust  for  him,  or  to  or 
for  his  benefit,  set  up,  exercise,  or  in  any  sort  or  manner  howsoever,  use 
or  follow  the  trade  or  business  of  a  carrier,  except  as  thereinafter  was 
excepted,  and  that  the  plaintiff  should,  and  would  from  thenceforth  during 
his  life,  well  and  faithfully  serve  the  defendants,  as  an  assistant  in  the 
said  trade,  or  business  of  a  carrier,  &c. :  and  the  defendants  covenanted  to 
pay  the  plaintiif  certain  weekly  sums :  It  was  held,  that  the  agreement 
was  not  void,  as  being  in  general  restraint  of  trade. 

<<  And  it  may  often  happen  that  individual  interest  and  *gene-  ^rn  -i 
ral  convenience,  render  engagements  not  to  carry  on  a  trade,  or  L  J 
to  act  in  a  profession  in  a  2^'^'>'i^cular  place  proper.  Manufactures  or 
dealings  cannot  be  carried  on  to  any  great  extent,  without  the  assistance 
of  agents  and  servants.  These  must  soon  acquire  a  knowledge  of  the 
manufactures  or  dealings  of  their  employers.  A  merchant  or  manufac- 
turer would  soon  find  a  rival  in  every  one  of  his  servants,  if  he  could  not 
prevent  them  from  using  to  his  prejudice  the  knowledge  acquired  in  his 
employ.  Engagements  of  this  sort  between  masters  and  servants  are  not 
injurious  restraints  of  trade,  but  securities  necessary  for  those  who  are 
enf^aged  in  it.  The  effect  of  such  contracts  is  to  encourage  rather  than 
cramp  the  employment  of  capital  in   trade  and  the  promotion  of  indus- 

try."(3/) 

Accordingly,  reasonable  agreements  in  2>a'''i^<^i  restraint  of  trade  have 
always  been  held  to  be  valid.  For  partial  restraints,  however,  there  must 
be  some  consideration;  otherwise  they  are  impolitic  and  oppressive. (s) 
Without  a  consideration  such  an  agreement,  if  under  seal,  would  be 
unreasonable  ;(a)  and  if  not  under  seal,  would  be  nudum  pactum. (i) 
If,  however,  there  appears  to  be  a  consideration,  courts  of  law  will  not 
inquire  into  the  adequacy  of  it.(c) 

The  law  upon  the  subject  of  agreements  in  restraint  of  trade  is  admir- 
ably stated  by  Parke,  B.  in  Mallan  v.  May.(f?)  In  that  case,  by  an 
agreement  under  seal,  it  was  agreed  that  the  defendant  should  become 
assistant  to  the  plaintiffs  in  their  business  of  surgeon-dentists  for  four 
years  j  that  the  plaintiffs  should  instruct  him  in  the  business,  and  that 
after  the  expiration  of  the  term,  the  defendant  should  not  carry  on  that 
business  in  London  or  in  any  of  the  towns  or  places  in  England  or  Scot- 
land where  the  plaintiffs  might  have  been  practising  before  the  expiration 
of  the  said  service.  The  agreement,  so  far  as  related  to  not  carrying  on 
the  business  in  London,  was  held  valid,  but  the  remainder  of  the  restric- 
tion was  held  unreasonable  and  void.  And  in  *giving  judg-  p  ;|:k  . -i 
ment,  Parke,  B.,  said,  "  The  rule  as  laid  down  by  Lord  Maccles-  L  J 
field(c)  and  Lord  Chief  Justice  Willes(/)  is,  that  total  restraints  of  trade, 

(y)  Per  Best,  C.  J.,  in  Horner  v.  Ashford,  3  Bing.  326. 

(«)  Prugnell  v.  Gosse,  Aleyn,  67;  Claygale  v.  Batchelor,  Owen,  143;  S.  C.  Cro. 
Eliz.  872,  nom.  Colgate  v.  Bachelor. 

(a)  See  Hutton  v.  Parker,  7  Dowl.  739;  Mallan  v.  May,  11  M.  &  W.  6G5. 

(6)  Hitchcock  V.  Coker,  6  A.  &  E,  438.  (c)  Ibid. 

{d)  11  M.  &  W.  653.  (e)  In  Mitchell  v.  Reynolds,  1  P.  Wms.  180. 

(/)  VVilles,  388,  Gunmakers'  Company  v.  Fell. 


62  smith's  master  and   servant. 

which  the  law  so  much  favours,  are  absolutely  Lad,  and  that  all  res- 
traints, though  only  partial,  if  nothing  more  appear,  are  presumed  to  be 
bad;  but,  if  the  circumstances  are  set  forth,  that  presumption  may  be 
excluded,  and  the  court  are  to  judge  of  those  circumstances  and  deter- 
mine whether  the  contract  be  valid  or  not;  Mitchell  v.  Reynolds. (</) 
'  Contracts  in  restraint  of  trade  are  in  themselves,  if  nothing  shew  them 
to  be  reasonable,  bad  in  the  eye  of  the  law ;'  per  Tindal,  C  J.,  in  Horner 
V.  Grraves.(/i)  Therefore,  if  there  be  simply  a  stipulation,  though  in  an 
instrument  under  seal,  that  a  trade  or  profession  shall  not  be  carried  on 
in  a  particular  place,  without  any  recital  in  the  deed,  and  without  any 
averments  shewin";  circumstances  which  rendered  such  a  contract  reason- 
able,  the  instrument  is  void.  Such  are  the  cases  cited  in  Prugnell  v. 
Grosse,(?*)  and  the  case  of  The  Ten  Tailors  of  Exeter  v.  Clarke, (/:)  and 
Clay  gate  v.  Bachelor  ;(Z)  Year  Book,  2  H.  5,  fo.  5.(m)  But  if  there  are 
circumstances  recited  in  the  instrument  (or  probably  if  they  appear  by 
averment,)  it  is  for  the  court  to  determine  whether  the  contract  be  a  fair 
and  reasonable  one  or  not,  and  the  test  appears  to  be — whether  it  be  pre- 
judicial or  not  to  the  public  interest,  for  it  is  on  grounds  of  public  policy 
alone  that  these  contracts  are  supported  or  avoided.  Contracts  for  the 
partial  restraint  of  trade  are  upheld — not  because  they  are  advantageous 
to  the  individual  with  whom  the  contract  is  made,  and  a  sacrifice  pro 
tanto  of  the  rights  of  the  communitj'',  but  because  it  is  for  the  benefit  of 
the  public  at  large  that  they  should  be  enforced.  Many  of  these  partial 
restraints  on  trade  are  perfectly  consistent  with  public  convenience  and 
the  general  interest,  and  have  been  supported;  such  is  the  case  of  the 
disposing  of  a  shop  in  a  particular  place,  with  a  contract  on  the  part  of 
i-  ^-p  -.  the  vendor  not  to  carry  on  a  trade  in  the  same  place.  It  is  *in 
L  J  elfect  the  sale  of  a  goodwill,  and  offers  an  encouragement  to  trade, 
by  allowing  a  party  to  dispose  of  the  fruits  of  his  industry ;  Prugnell  v. 
Gosse  ;(vi)  Broad  v.  Joliffe;(o)  Jelliott  v.  Broad.(p)  And  such  is  the 
class  of  cases,  of  much  more  frequent  occurrence,  and  to  which  this  pre- 
sent case  belongs,  of  a  tradesman,  manufacturer,  or  professional  man  tak- 
ing a  servant  or  clerk  into  his  service,  with  a  contract  that  he  will  not 
carry  on  the  same  trade  or  profession  within  certain  limits ;  Chesman  v. 
Nainby.(5)  In  such  a  case  the  public  derives  an  advantage  in  the  unres- 
tricted choice  which  such  a  stipulation  gives  to  the  employer  of  able  assis- 
tants, and  the  security  it  afi"ords  that  the  master  will  not  withhold  from 
the  servant  instruction  in  the  secrets  of  his  trade,  and  the  communication 
of  his  own  skill  and  experience,  from  the  fear  of  his  afterwards  having  a 
rival  in  the  same  business." 

Upon  these  principles  agreements  in  partial  restraint  of  trade  have,  in 
a  variety  of  instances  been  upheld  and  enforced.  Thus  in  Chesman  v. 
Nainby,(5')  where  the  defendant,  who  was  a  linen  draper,  on  taking  the 
plaintifi''s  wife,  before  marriage,  into  her  service,  made  her  enter  into  a 

(g)  1  P.  Wms.  19  G.  (/()  7  Bing.  744. 

(i)  Aleyn,  67.  (k)  2  Show.  350. 

(l)  Owen,  143.    See  S.  C,  Cro.  Eliz.  872,  nom.  Colgate  v.  Bachelor. 

(m)  See  note,  ante,  p.  52,  as  to  this  case  in  ihe  Year  Baok. 

(n)  Aleyn,  67.  (o)  Cro.  Jac.  596.  (p)  Noy.  98. 

iq)  2  Ld.  Raym.  1456;  S.  C.  2  Str.  739. 
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bond  not  to  carry  on  the  business  of  a  linendrapcr  within  half  a  mile  of 
the  defendant's  house,  the  bond  was  held  good. 

And  so  where  the  defendant,^?-)  in  consideration  that  the  plaintiff, 
who  was  a  tallyman,  would  take  him  into  his  family  and  instruct  him  in 
the  trade,  with  a  provision  of  meat,  &c.,  and  an  allowance  of  twenty 
pounds  wages  a  year,  promised  to  serve  the  plaintiff  for  five  years,  and 
not  to  exercise  the  trade  himself  for  seven  years  after  the  time  within 
the  city  and  liberty  of  Westminster  and  bills  of  mortality;  the  agree- 
ment was  held  good. 

And  in  another  case(s)  where  the  defendant,  in  consideration  of  the 
plaintiff's  taking  him  into  his  service  as  assistant  in  the  business 
of  a  surgeon,  &c.,  agreed  with  the  plaintiff  not  to  exercise  that  business 
on  his  own  *account  within  the  distance  of  ten  miles  from  Thet-  ^^j.^-. 
ford,  where  the  plaintiff  resided,  for  fourteen  years ;  the  agree-  L  -" 
ment  was  held  good. 

And  in  a  recent  case,((!)  an  agreement  by  the  defendant,  in  considera- 
tion, that  the  plaintiff  would  engage  him  as  assistant  to  the  plaintiff 
as  a  surgeon  and  apothecary,  that  the  defendant  would  not  at  any  time 
practice  in  his  own  name,  or  in  the  name  or  names  of  any  other  person  or 
persons  as  a  surgeon  or  apothecary  at  M.,  or  within  seven  miles  thereof, 
was  also  held  good. 

When  an  agreement  not  to  carry  on  a  trade  within  a  certain  distance 
of  a  particular  place  has  been  established,  the  distance  should  be  meas- 
ured by  the  nearest  mode  of  access,  and  <<that  is  to  be  considered  the 
nearest  way  of  access  which  a  person,  making  the  best  of  his  way  from 
house  to  house,  would  be  likely  to  take  :  that  is,  using  the  footway 
where  there  was  one  and  where  it  was  most  convenient  to  use  it,  and  the 
carriage  way,  either  where  it  could  be  most  conveniently  used,  or  where 
there  is  no  footpath. "(w)  And  "  the  nearest  mode  must  be  taken  accord- 
ing to  the  existing  state  of  the  streets.  If,  subsequently  to  the  cove- 
nant, the  covenantor  took  a  public-house,  the  distance  of  which,  by  the 
then  shortest  way  of  access,  would  be  greater  than  that  agreed  upon 
from  the  one  he  sold,  and  a  new  street  were  afterwards  opened  whereby 
the  distance  by  the  shortest  way  of  access,  became  less  than  that  men- 
tioned in  the  covenant,  the  covenantor  would  thereupon  incur  a  breach 
of  covenant." (ij) 

But  although  agreements  in  partial  restraint  of  trade  are  in  many 
cases  upheld,  yet,  in  order  to  be  valid,  they  must  be  reasonable  even 
though  under  seal. (to)  The  question,  whether  or  not  any  particular 
agreement  of  this  sort   is  reasonable,  is  one  for  the  determination    of 

(r)  Colmer  v.  Clark,  7  Mod.  270  ;  S.  C.  Cas.  temp.  Hardwicke,  53. 

(s)  Davis  V.  Mason,  5  T.  R.  118;  and  see  Hay  ward  v.  Youn;^,  2  Cli.  Rep.  407, 
where  a  bond  by  an  apolhecary  not  to  set  up  business  witiiin  twenty  miles  was  up- 
held. 

(0  Sainter  v.  Ferguson,  7  C.  B.  716. 

(u)  Per  Park,  J.,  in  Leigh  v.  Hind,  9  B.  &  C.  775  ;  and  see  Atkyns  v.  Kinnier,  19 
Law  J.,  N.  S.,  Exc.  132.  But  see  Reg.  v.  The  Inhabitants  of  Saffron  Walden,  9  Q.  B. 
76. 

(c)  Per  Littledale,  J.,  in  Leigh  v.  Hind,  ubi- supra. 

(ic)  See  Hulton  v.  Parker,  7  Dowl.  739,  and  cas.  oil.  infra. 
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the  court. (a;)  No  certain  precise  boundary  can  be  laid  down,  within 
which  the  restraint  would  be  reasonable,  and  beyond  which,  excessive. 
j^r--,  But  ''  a  better  test  *cannot  be  applied  to  the  question — whether 
L  -1  reasonable  or  not,  than  by  considering  whether  the  restraint  is 
such  only  as  to  afford  a  fair  protection  to  the  interests  of  the  party  in 
favour  of  whom  it  is  given,  and  not  so  large  as  to  interfere  with  the  inter- 
ests of  the  public.  Whatever  restraint  is  larger  than  the  necessary 
protection  of  the  party  can  be  of  no  benefit  to  either, — it  can  only  be 
oppressive,  and  if  oppressive,  it  is,  in  the  eye  of  the  law  unreason- 
able."(j/)_ 

Applying  this  text  to  an  agreement,(2)  whereby  the  defendant  covenant- 
ed with  the  plaintiff  that  he,  the  defendant,  would  faithfully  serve  the 
plaintiff  as  an  assistant  in  the  business  and  profession  of  a  surgeon-dentist 
for  five  years  :  and  the  plaintiff,  in  consideration  of  such  service  and  of  the 
covenants  of  the  defendant,  did  covenant  with  the  defendant  to  pay  him 
the  yearly  salaries  therein  mentioned,  and  to  instruct  him  in  the  business 
or  profession  of  a  surgeon-dentist :  and  the  defendant  covenanted  that  he 
would,  during  the  said  term  of  five  years,  faithfully  and  diligently  serve 
the  plaintiff  as  his  assistant,  and  would  not  depart  from  his  service  with- 
out giving  him  three  calendar  months'  notice  in  writing  of  such  his  inten- 
tion ;  "and  that  the  defendant  should  not  nor  would,  at  the  expiration  or 
other  sooner  determination  of  the  said  term  (provided  the  said  plaintiff 
were  then  living  and  practising  in  the  said  business  or  profession,)  exercise 
and  practise  the  said  business  or  profession  at  or  within  the  distance  of 
one  hundred  miles  of  the  city  of  York,  without  the  previous  consent  in 
writing  of  the  said  plaintiff,  under  the  penalty  of  1000^. :  the  restriction 
was  held  unreasonable,  and  judgment  arrested. 

Upon  the  same  principle,  part  of  the  agreement  in  Mallan  v.  May,(a) 
— that  part  namely  which  restrained  the  defendant  from  practising  as  a 
^  surgeon-dentist  in  *any  of  the  towns  or  places  in  England  or  Scot- 

L  -^  land  where  the  plaintiffs,  or  the  defendant  on  their  account,  might 
have  been  practising  before  the  expiration  of  the  defendant's  service, — 
was  held  to  be  unreasonable  and  void.  And  in  Price  v.  Green, (i)  a  cove- 
nant not  to  carry  on  the  trade  of  a  perfumer,  toyman,  and  hair  merchant 
within  the  cities  of  London  and  Westminster  and  the  distance  of  six  hun- 
dred miles  from  the  same  respectively,  was  held  to  be  void  as  to  the  six 
hundred  miles,  though  good  as  to  London  and  Westminster. 

But  agreements  not  to  carry  on  the  business  of  an  attorney  in  London, 
or  the  distance  of  one  hundred  and  fifty  miles  round ;((;)  or  in  Great 
Britain  for  the  space  of  twenty  years ;(<:/]  have  been  held  not  unreason- 

(z)  Homer  v,  Ashford,  3  Bing.  322;  Mallan  v.  May,  11  M.  &  W.  653. 

(y)  Per  Tindal,  C.  J.  in  Horner  v.  Graves,  7  Bing.  743  ;  and  see  Mallan  v.  May,ubi 
supra;  Ward  v.  Byrne,  5  M.  &  VV.  548,  561  ;  Procter  v.  Sargent,  2  M.  &,  G.  32.  As 
to  how  far  an  agreement  to  serve  a  particular  master,  and  no  one  else,  for  seven  years, 
is  void,  as  being  an  unreasonable  restraint  of  trade,  where  the  master  is  not  bound  to 
employ  the  servant,  see  Hartley  v.  Cummings,  5  C.  B.  247,  ante,  p.  22. 

(z)  Horner  v.  Graves,  ubi  supra;  and  see  Young  v.  Timmins,  1  Cr.  &  J.  331. 

(a)  11  M.  &  W.  653,  ante,  p.  53. 

(6)  16  M.  &  W.  346 ;  and  see  NichoIIs  v.  Stretton,  10  Q.  B.  346. 

(c)  Bunn  v.  Guy,  4  East,  190;  and  see  Galsworthy  v.  Strult,  1  Exc.  659. 

(</)  Whitaker  v.  Howe,  3  Beav.  383 ;  but  see  as  to  this  case,  post,  p.  GO. 
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able.  And  ''  five  miles  from  Northampton  Square  in  the  county  of  Mid- 
dlesex," in  the  case  of  a  milkman, (r)  and  <'  London,"  in  the  case  of  a 
surgeon-dentist,  were  considered  not  unreasonable  distances. (/) 

In  the  case  of  an  agreement  in  partial  restraint  of  trade  not  under  seal, 
it  is  necessary,  not  only  that  it  should  be  reasonable,  but  also  that  there 
should  appear  to  be  a  consideration  to  support  it, — otherwise  it  would  be 
merely  nudum  pactum  and  void.  An  opinion  at  one  time  prevailed, (f/) 
or,  more  accurately  speaking,  was  supposed  to  prevail,  that  the  courts 
would  also  inquire  into  the  adequacy  of  the  consideration.  But  that  opin- 
ion is  now  entirely  exploded. (A) 

If  an  agreement  in  partial  restraint  of  trade  be  in  other  respects  valid, 
it  is  no  objection  that  the  restraint  be  imposed  for  the  whole  life  of  the 
party  subject  to  it.  Thus  where  it  appeared  that  the  plaintiff, (/)  who 
was  *a  druggist,  had  taken  the  defendant  into  his  service  as  an  p  #rQ  t 
assistant  at  a  certain  annual  salary,  and  in  consideration  thereof  L  J 
the  defendant  agreed,  that  if  he  <<  should  at  any  time  thereafter^  directly 
or  indirectly,  in  his  own  name  or  in  the  name  of  any  other  person,  use, 
exercise,  carry  on  or  follow  the  trades  or  businesses  of  a  chemist  and 
druggist,  or  either  of  them,  within  the  town  of  Taunton,  in  the  county  of 
Somerset,  or  within  three  miles  thereof,''  then  he  would  pay  to  the  plain- 
tiff 500^.  for  liquidated  damages  :  it  was  held,  that  the  agreement  was 
not  void  merely  on  the  ground  of  the  restriction  being  indefinite  as  to 
duration,  the  same  being  in  other  respects  a  reasonable  restriction. 

And  so  where  the  defendant, (/<;)  on  becoming  assistant  to  the  plaintiff, 
who  was  a  surgeon,  entered  into  a  bond  not  to  practice  as  a  surgeon  at  or 
within  ten  miles  of  S.,  at  any  time,  without  the  consent  in  writing  of 
the  obligee :  it  was  held,  that  the  restraint  was  not  confined  to  the  life- 
time of  the  obligee,  but  was  co-extensive  with  that  of  the  obligor;  and 
that  there  was  nothing  illegal  in  the  restriction  being  indefinite  as  to 
duration,  the  same  being  in  other  respects  a  reasonable  restriction.  So  a 
covenant  not  to  carry  on  the  trade  of  a  butcher  within  five  miles,  was  held 
good,  although  indefinite  in  point  of  duration. (A 

And  as,  on  the  one  hand,  the  indefinite  duration  of  a  restriction  will 
not  invalidate  the  contract  whereby  that  restriction  is  imposed,  if  in  other 
respects  reasonable;  so,  on  the  other  hand,  the  definite  limitation  of  a 
restriction  in  point  of  time  will  not  render  valid  a  restraint  in  other 
respects  unreasonable.  Thus,  where  the  defendant,(m)  upon  entering  the 
Bervice  of  the  plaintiff,  who  was  a  coal  merchant,  as  town  traveller  and 

(e)  Proctor  v.  Sargent,  2  M.  &  G.  20. 

(/)  Mallan  v.  May,  1 1  M.  &  W.  653,  ante,  p.  53.  In  that  case  "  London"  was 
held  to  mean  the  c\\y  of  London. 

(ff)  See  per  Alderson,  B.,  in  Pilkington  v.  Scott,  1.5  M,  &  W.  G60. 

(it)  Hitchcuck  V.  Coker,  G  A.  &  E.  456  ;  and  see  also  Arciier  v.  Marsh,  6  A.  &  E. 
959  ;  Lcighton  v.  Wales,  3  M.  &  W.  551  ;  Pilkington  v.  Scoit,  ubi  supra  ;  Sainter  v. 
Ferguson,  7  C.  B.  716  ;  and  see  per  Parke,  B.,  in  Moss  v.  Hall,  5  Exc.  49,  50. 

(i)  Hitchcock  v.  Coker,  6  A.  &,  E.  438. 

(t)  Hastings  v.  Whilley,  2  Exc.  611  ;  and  see  a  similar  agreement  upheld  in  Sainter 
V.  Ferguson,  7  C.  B.  716. 

(0  Elves  V.  Croft,  19  Law  J.,  N.  S.,  C.  B.  335. 

(?n)  Ward  v.  Byrne,  5  M.  &  W.  548;  and  sec  Hinde  v.  Gray,  1  M.  &  G.  195; 
Procter  v.  Sargent,'  2  M.  &  G.  20. 

January,  1852. — 5 


(56  smith's   master  and  servant. 

collecting  clerk,  gave  liim  a  bond  conditioned  (inter  alia)  that  he  should 
not,  within  two  years  after  leaving  the  plaintiff's  service,  solicit  or  sell  to 
any  customers  of  the  plaintiff;  that  he  should  not  follow  or  be  employed 
in  the  business  of  a  coal  merchant  for  nine  months  after  he  should  have 
left  the  plaintiff's  employ,  and  that  he  should  not  leave  his  employment 
r  *rn  1  '^i'^l^o^''  gi'^i'^g  ^  month's  notice :  it  was  *held,  that  the  bond 
L  -^  was  void,  as  being  in  general  restraint  of  trade,  and  that  the 
restriction  being  limited  in  point  of  time  did  not  render  it  valid. 

A  case,(«)  however,  has  been  decided  in  equity  somewhat  at  variance 
with  Ward  v.  Byrne,  in  which  Lord  Langdale,  M.  R.,  enforced,  by 
injunction,  an  agreement  entered  into  by  an  attorney  not  to  practice  in 
Great  Britain  for  the  space  of  twenty  years,  without  the  consent  of  the 
person  to  whom  he  had  sold  his  business.  Of  this  case  Patterson,  J.,  is 
reported  to  have  said,(o)  "  I  cannot  help  thinking  that  the  Master  of  the 
Rolls  there  must  have  proceeded  on  the  ground  that  the  limitation  was 
for  twenty  years  only."  And  on  Ward  v.  Byrne  being  cited,  the  same 
learned  Judge  observed,  ''  I  do  not  see  how  that  case  can  be  reconciled 
with  Whitaker  v.  Howe."  It  must  be  observed,  however,  that  in  Whit- 
aker  v.  Howe,  the  restriction  was  limited  as  to  space,  viz.  to  Great  Bri- 
tain ;  but  in  Ward  v.  Byrne  the  restriction  was  not  limited  at  all  as  to 
space,  though  it  was  as  to  time.  The  decision  in  Whitaker  v.  Howe, 
therefore,  may  only  amount  to  this,  that  the  whole  of  Great  Britain  is 
not  an  unreasonable  restriction  on  the  sale  of  the  goodwill  of  an  attor- 
ney's business.  If  it  be  considered  as  a  decision  that  a  general  restraint 
on  tradCj  unlimited  except  in  point  of  duration,  is  good,  it  is  conceived 
that  it  cannot  be  supported,  being  at  variance  with  all  the  earlier  autho- 
rities. 

Together  with  the  cases  in  which  contracts  in  partial  restraint  of  trade 
have  been  upheld,  may  be  classed  those  in  which  a  servant  or  clerk  enters 
into  a  contract  not  to  interfere  with  or  solicit  the  business  of  those  per- 
sons who  are  his  employer's  customers.  Such  agreements  are  in  general 
valid,  whether  the  customers  are  named  in  a  schedule  or  not.(p)  Thus, 
where  an  articled  clerk(^2')  to  an  attorney,  in  consideration  of  the  attorney 
taking  him  as  an  articled  clerk  without  any  premium,  covenanted  that  he 
r  *ri  1  ^'^'"^^  ^^^)  during  the  *articles  or  at  any  time  after  their  expira- 
L  -I  tion,  interfere  with   or  act  as   attorney  or  agent  for  any  person 

who  had  already  been,  or  who  should  from  time  to  time  thereafter  become 
or  be,  the  client  or  correspondent  in  business  of  the  attorney  or  any  part- 
ner of  his,  or  any  person  to  whom  he  might  sell  his  business  :  it  was  held 
that  the  attorney  might  recover  in  respect  of  breaches  of  covenant  with 
regard  to  persons  who  had  been  his  clients  before  and  at  the  time  of 
making  the  deed,  and  of  persons  who  had  been  his  clients  whilst  the  clerk 
continued  under  articles. 

(n)  Whitaker  v.  Howe,  3  Beav.  383;  sec  Bryson  v.  Whitehead,  1  S.  &  St.,  where 
an  agrceinerit  not  to  carry  on  the  business  of  a  dyer  for  twenty  years  was  considered 
too  larjje. 

(0)  In  Nicholis  V.  Stretton,  10  Q.  B.  353;  and  see  S.C.  7  Beav.  42. 

(/J)  Hunlocli  V.  Blacklowe,  1  Wms.  Saund.  156;  Raunie  v.  Irvine,  7  M.  «fe  G.  269  ; 
Nicholis  V.  SlrcUon,  10  Q.  B.  346. 

{q)  Nicholis  V.  Slrelton,  ubi  supra. 
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Upon  similar  principles  a  person  may,  by  agreement,  restrain  himself 
ycneniUy  from  the  use  of  a  particular  secret  in  his  trade. (r) 

If  an  agreement  in  restraint  of  trade  is  partly  good  and  partly  bad,  and 
the  good  part  can  be  separated  from  the  bad  without  injury  to  the  sense, 
the  good  part  will  be  upheld  and  the  bad  part  rejected. (s) 

But  an  agreement  in  restraint  of  trade  is  not  binding  on  the  executors 
of  the  party  restrained,  so  as  to  prevent  their  carrying  on  the  prohibited 
trade.  (/) 

The  performance  of  a  contract  in  restraint  of  trade  is  usually  secured  by 
a  bond  or  covenant  not  to  do  that  which  it  is  intended  to  prohibit,  and, 
in  the  event  of  a  breach  of  that  stipulation,  to  pay  a  certain  sum  as  liqui. 
dated  damages. (ii)  In  contracts  of  this  sort,  where  the  damages  "are 
capable  of  accurate  measurement,  the  terms  '  liquidated  damages'  are  to 
be  construed  as  a  penalty.  But  if  there  be  a  contract,  the  breach  of 
which  cannot  be  measured,  then  the  Courts  have  held  that  the  parties 
mean  what  they  say,  for  this  reason — that  the  subject-matter  of  the  cove- 
nant is  incapable  of  valuation. "(«;)  Upon  this  principle,  as  it  is  almost 
*impossible  to  calculate  the  precise  amount  of  damage  which  one  ^  ^p.-,  -. 
person  has  sustained  by  the  competition  of  another,  who  has  been  L  "'J 
carrying  on  his  trade  in  the  neighbourhood  after  having  contracted  not  to 
do  so,  the  Courts  have  almost,  if  not  quite,  invariably  held  in  such  cases, 
that  the  parties  meant  what  they  said,  and  the  plaintiffs  have  recovered 
the  whole  amount  of  the  stipulated  penalty. 

And  where  a  person  has  entered  into  a  valid  binding  contract  not  to 
carry  on  his  business  in  a  particular  place  or  manner,  to  the  injury  of 
another.  Courts  of  equity  will  restrain  him  from  doing  so  by  inj unction. («;] 
This  is  often  a  more  complete  and  effectual  remedy  than  an  action  for  the 
penalty  agreed  upon.  And  it  seems  that  the  jurisdiction  of  Courts  of 
equity  to  restrain  by  injunction  an  act  which  a  defendant  is  by  contract 
or  duty  bound  to  abstain  from,  is  not  confined  to  cases  in  which  those 
Courts  have  jurisdiction  over  the  acts  of  a  plaintiff;  the  want  of  mutuality 
in  the  contract  affords  no  objection  to  the  exercise  of  the  jurisdiction. (a;) 

But  Courts  of  equity  will  not  grant  an  injunction  where  a  party,  who 
is  entitled  to  the  benefit  of  an  agreement  not  to  carry  on  a  trade  under  a 
stipulated  penalty  as  liquidated  damages,  has,  in   an  action   at   law  for 

(r)  Bryson  v.  Whitehead,  1  Sim.  &  St.  74. 

(s-)  Chesman  v.  Nainby,  2  Sir.  731) ;  S.  C.  2  Ld.  Raym.  1456;  Mallm  v.  May,  11  M. 
&  VV.  653;  Price  v.  Green,  16  M.  &  W.  346;  Nicholls  v.  Slrclton,  10  Q.  B.  346;  and 
see  Brvsori  v.  Whitehead,  1  Sim.  tfe  St.  74. 

(0  Cooke  V.  Colcraft,  2  W.  Bl.  856;  S.  C.  3  Wils.  380.  Semble,  however,  that  liie 
restraint  in  that  case  was  void,  being  in  general  restraint  of  trade. 

(w)  Sliackle  v.  Baker,  14  Ves.  46H. 

(»)  Per  Parke,  B.,  in  Atkyns  v.  Kinnier,  19  Law  J.,  N.  S.,  E.vc.  132;  S.  C.  4  Exc. 
776;  and  see  Kemble  v.  Farren,  6  Bing.  141;  Horner  v.  Flintoff,  9  iM.  &  W.  673; 
Price  V.  Green,  13  M.  &,  W.  701 ;  Galsworthy  v.  Strutt,  1  Exc.    659. 

(tc)  Whitaker  v.  Howe,  3  Beav.  383;  Nicholls  v.  Stretton,  7  Beav.  43.  See  French 
V.  Macale,  2  Dr.  &  \V.  275,  where  Lord  St.  Leonard's  states  the  general  rule  of  equity 
to  be,  that  "  if  a  man  covenant  to  abstain  from  doing  a  terlain  act,  and  agree  that  if  he 
do  it  he  will  pay  a  sum  of  money,  it  would  seem  that  he  will  be  com|)elled  1 1  abstain 
from  d()iiig  that  act,  and  he  cannot  elect  to  break  his  engagement  by  paying  lor  hia 
violation  of  the  contract."     See  also  Gerard  v.  O'Reilly,  3  Dr.  6c  W.  414. 

(x;  Dietrichscn  v.  Cabhurn,  2  Ph.  52 ;  Morris  v.  Coleman,  18  Ves.  437  ;  but  see 
IliUs  v.  Croll,2  Ph.  62. 
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breach  of  the  agreement,  recovered  judgment  for  the  full  amount  of  stipu- 
lated penalty ;  as  in  that  case  the  Court  will  consider  that  he  has  pur- 
chased the  right  to  do  the  act,  and  to  restrain  his  doing  it  would  be  tell- 
ing him  that  he  should  not  have  the  full  benefit  of  his  purchase. (y) 


[*63  ] 
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Flrstli/. — As  hetioeen  the  Master  and  Servant. 

It  is  not  proposed,  in  the  present  work,  to  enter  upon  a  discussion  of 
the  moral  duties  of  a  servant  towards  his  master ;  neither  is  it  proposed, 
in  this  cha.pter,  to  consider  the  cases  in  which  the  criminal  law  pre- 
scribes punishment  for  misconduct  on  the  part  of  a  servant.  That  part 
of  the  subject  will  be  treated  of  hereafter. (a)  This  chapter  will  be  con- 
r  *ri  ~\  ^"^^^  *^  *  consideration  of  the  *duties  which  are  civillij  binding 
L  J  upon  a   servant,  and  the  civil  remedies  open  to  a  muster  who 

has  sustained  injury  by  the  breach  of  such  duties. 


DUTIES    OF    SERVANT    TO    MASTER,    AND    ACTION    BY    MASTER    AGAINST 
SERVANT  FOR  BREACH  THEREOF. 

In  the  first  place  it  is  clearly  the  duty  of  a  person  who  has  engaged  to 
enter  into  the  service  of  another,  in  any  capacity,  to  fulfil  his  engage- 
ment by  entering  into  such  service;  and  if  he  fail  to  do  so,  without  any 
good  reason,  he  will  be  liable  to  an  action  for  such  breach  of  contract. 
As  where  a  man  agreed  to  go  out  to  Australia  in  the  plaintiff's  ship,  as 
surgeon,  but  afterwards  refused  to  go,  the  plaintiff  recovered  damages  in 

(y)  Sainter  v.  Ferguson,  1  MacN.  &  G.  286;  but  see  Hardy  v.  Martin,  1  Cox,  26; 
Tall  v.  Rayliind,  1  Ch.  Cas.  183;  Barret  v.  Blagrave,  5  Ves.  555 ;  French  v.  Macalc,  2 
Dr.  &  W.  26i),  supra  n.  (iy). 

{a)  Post,  ch.  8  &  y. 
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an  action  against  him. (/A  Since,  however,  a  master  would  rarely  Jccm 
it  worth  his  while  to  bring  an  action  against  a  servant  who  had  engaged 
to  enter  his  service  for  refusing  to  do  so, — except,  perhaps,  in  the  case 
of  a  superior  skilled  workman, — it  will  be  sufficient  upon  that  subject  to 
observe,  that  to  enable  a  master  to  sustain  such  an  action  it  would,  of 
course,  be  necessary  for  him  to  prove  a  leQoIly  Ijindlng  contract  of  hiring 
and  service. (f) 

So,  also,  it  is  equally  clearly  the  duty  of  every  person  who  has  entered 
into  the  service  of  another  to  continue  in  such  service  during  the  whole 
time  that  he  has  contracted  for;  and  if  he  depart  without  any  good  reason 
he  will  be  liable  to  an  action  for  so  doing.  Where,  therefore,  B.  cove- 
nanted to  serve  A.  as  a  journeyman  for  five  years  and  to  work  at  the  usual 
hours  daily,  under  a  penalty  of  100^.,  but  before  the  expiration  of  the 
five  years  departed  out  of  the  service,  A.  recovered  against  him  in  an 
action  of  debt  the  full  sum  of  100?.  and  costs.(<:Z)  In  this  case,  also,  it 
would  be  equally  necessary  to  prove  a  legally  binding  contract  of  hiring 
aad  service,  (c) 

The  duties  of  the  servant  to  his  master  during  his  sen-ice  must,  gene- 
rally speaking,  depend  in  a  great  measure  upon  the  nature  of  his  employ- 
ment, his  master's  business,  and  the  contract  he  has  entered  into  with 
his  master.  *There  are,  however,  many  duties  which  are  implied  ^  ^^.  -. 
by  law  from  the  relationship  of  master  and  servant,  and  are  bind-  L  J 

iug  upon  all  servants.  Thus  every  servant  is  bound  to  obey  all  the  lawful 
orders  of  his  master, ("e)  and  to  be  honest(/)  and  diligently)  in  his  mas- 
ter's business.  "  Further,  as  in  this  contract  the  condition  of  the  master 
is  more  advantageous  than  that  of  the  servant,  the  servant  ought  to 
respect  his  master  according  to  his  station  in  the  world." (/<) 

Every  servant,  moreover,  is  bound  to  take  due  and  proper  care  of  his 
master's  property  entrusted  to  him  j  and  if  guilty  of  gross  negligence, 
whereby  his  master's  property  is  injured,  he  will  be  liable  to  an  action  j 
but  he  is  not  obliged  to  preserve  his  master's  property  at  all  adven- 
tures. (i)(l)  In  an  old  case,  therefore, (^')  where  a  carrier  brought  an  ac- 
tion against  his  servant  for  losing  goods  :  it  was  held,  that  the  action 
would  not  lie;  Holt,  C.  J.,  saying,  that  "  there  ought  to  be  a  negligence 
shewn  in  the  servant  to  make  him  liable  to  this  action,  for  this  amounts 
only  to  a  bailment  of  goods,  where  if  thieves  break  in  and  steal  them  he 
shall  not  answer  it." 

And  if  guilty  of  fraud  or  misfeasance  he  would  also  be  liable  to  an 
action  at  the  suit  of  his  master.  Thus,  where(?)  the  plaintiff  covenanted 
with  J.  S.  not   to  import  certain  goods,  and  the  defendant,  being  the 

(h)  Ricliards  v.  Hayward,  2  M.  &  G.  574. 

(c)  See  the  prcceditig'  clinpter  as  to  llie  requisites  of  the  contract. 

{d)  Bird  V.  Randall,  3  Buir.  1345;  and  see  Muttman  v.  Bouhiois,  2  C.  &  P.  513; 
Lees  V.  Wiiitc<inib,  5  B'w^.  34. 

(e)  Post,  p.  70.  (/■)  Post,  p.  72,  and  post,  ch.  8. 

{sr)  Post,  p.  73.  (/;)  Puff,  de  Off.  Horn,  act  Civ.  lib.  2,  cap.  4,  Cj  2. 

(i)  Bac.  Ab.  tit.  "Master  and  Servanl,"  M.  1;  and  see  1  Smith's  L.  C.  036,  91)9; 
Nickson  v.  Brolian,  10  Mod.  109. 

(k)  Savage  v.  Walthew,  11  Mod.  135.  {1}  IJussy  v.  Pacy,  1  Lev.  188. 

(1)  Sec  Hathaway  v.  Smith,  2  Tyler's  Rep.  348. 
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plaintiff's  servant  and  knowing  thereof,  imported  the  said  goods,  whereby 
the  plaintiff  broke  his  covenant  and  was  sued  by  J.  S.,  who  recovered 
damages  against  him:  it  was  held,  that  the  servant  was  bound  to  indem- 
nify his  master,  although  it  was  not  alleged  that  the  servant  imported 
the  goods  with  intent  to  damnify  his  master.  And  where(m)  a  merchant, 
on  going  abroad,  trusted  his  servant  to  receive  in  his  absence  all  goods 
that  should  arrive  for  him,  and  to  pay  the  duties  upon  them,  but  the 
servant  landed  some  without  paying  the  duties,  whereby  they  became 
^  forfeited  to,  and  were  seized  on  behalf  of,  *the  Queen,  it  was  held 

L  -^  that  the  merchant  might  maintain  an  action  on  the  case  against 
the  servant  for  this  malfeasance.  And  so  it  is  said,  that  if  a  servant, 
that  drives  his  master's  cart,  by  his  negligence  suffers  the  cattle  to 
perish,  an  action  upon  the  case  lies  against  him.(?i)  And  if  a  man 
deliver  a  horse  to  his  servant  to  go  to  market,  or  a  bag  of  money  to 
carry  to  London,  which  he  neglects  to  do,  the  master  may  have  an  action 
of  account  or  detinue  against  him.(o) 

And  a  servant  who  induces  an  apprentice  to  leave  his  master's  service, 
is  liable  to  an  action  for  so  doing.(p) 

A  master,  however,  cannot  maintain  an  action  against  a  servant  for 
soliciting  business  from  his  (master's)  customers  for  himself  when  his 
service  is  at  an  end,  and  he  sets  up  on  his  own  account. (g')  But  it 
would  seem  that  if  a  servant  should  endeavor  to  induce  his  master's 
customers  to  leave  him,  and  transfer  their  business  to  the  servant, 
whilst  the  relationship  of  master  and  servant  subsisted,  such  conduct 
would  render  the  servant  liable  to  an  action  at  the  suit  of  the  master. (r) 

A  servant  is  also  liable  to  an  action  at  the  suit  of  his  master,  where 
a  third  person  has  brought  an  action,  and  recovered  damages,  against  the 
master,  for  injuries  sustained  in  consequence  of  the  servant's  negligence 
or  misconduct;  and  in  such  action  against  the  servant,  the  verdict  against 
the  master,  in  the  action  brought  against  him,  is  evidence  as  to  the 
quantum  of  damages,  though  not  as  to  the  fact  of  the  injury. (s)(l) 
Upon  this  ground,  formerly, (<)  the  servant  through  whose  negligence  or 
misconduct  an  injury  was  caused,  was  inadmissible  as  a  witness  for  his 
master,  in  an  action  brought  against  him,  for  such  injury,  without  a 
release. ((t) 

But  in  one  case,  a  very  strong  opinion  was  expressed,  (though  it 
r  *r7  1  *'*^^came  unnecessary  to  decide  the  question,)  that  the  proprietor 
L         J  of  a  newspaper,  who  has  been  convicted  upon  a  criminal  infor- 

(w)  Lewson  v.  Kirk,  Cro.  Jac.  265. 

(")  7  H.  4,  14;  Bac.  Abr.  lit.  "Master  and  Servant,"  M. 

(0)  21  H.  4,  14;    Bac.  Abr.  tit.  "Master  and  Servant,"  M. 

(p)  Turner  v.  Robinson,  .5  B.  &  Ad.  789;   and  sec  Grot.  lib.  3,  cap.  7,  §  VI.  5. 

iq)  Nichols  v.  xMartin,2  Esp.  732.  (r)  Ibid. 

(s)  Green  v.  The  New  River  Company,  4  T.  R.  389;  Pritchard  v.  Hitchcock,  6  M. 
&  G.  165. 

(<)  See  now  3  &  4  Wm.  4,  c.  42,  and  Yeomans  v.  Legli,  2  M.  &.  W.  419. 

(u)  Green  v.  Tlie  New  River  Company,  nbi  supra;  Whitamore  v.  Watcrhouse,  4 
C.  &  P.  383,  and  cases  collected,  1  Phil,  on  Ev.  101  ;  2  Smith's  L.  C.  52,  note  to  Bent 
V.  Baker. 

(1)  See  Reeve's  Dom.  Relations,  p.  370  and  note  to  2d  cd.  by  Chittenden,  1846. 
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mation,  aud  fined  for  the  publication  of  a  libel  in  the  paper,  inserted, 
without  his  knowledge  or  consent,  by  the  editor,  cannot  recover,  in  an 
action  against  the  editor,  the  damages  he  has  sustained  by  such  convic- 
tion.(«) 

."Where  a  servant  or  other  agent  has  received  money  or  goods  from  or 
on  account  of  his  master  or  principal,  he  is,  generally  speaking,  accounta- 
ble to  him,  and  him  only,  for  them,  as  he  is  considered  to  be  estopped 
from  setting  up  the  title  of  any  other  person,  or  asserting  the  jus  tertii, 
as  it  is  sometimes  expressed,  in  opposition  to  the  title  of  his  master  or 
principal. f«')  And  so  in  equity,  an  agent  to  receive  for  the  use  of  his 
principal  cannot  by  mere  notice  be  converted  into  a  trustee  for  a  third 
person ;(a;)  and  an  agent  employed  by  a  trustee  is  accountable  to  him 
only,  and  not  to  the  cestui  que  trust. (^)  Upon  similar  principles  a  sub- 
agent  is  accountable  to  the  superior  agent,  by  whom  he  was  employed, 
and  not  to  the  principal. (^)  The  above  mentioned  estoppel,  however, 
does  not  operate  where  the  title  of  the  master  or  principal  accrued  fraudu- 
lently or  tortiously;(o)  or  under  a  defeasible  contract,  which  has  actually 
been  defeated  :(6)  *and  in  such  cases  the  servant  or  agent  has  been  ^^q  -i 
allowed  to  set  up  the  jus  tertii,  in  opposition  to  the  claim  of  L  J 
his  master  or  principal. (c)  The  question  as  to  how  far  a  servant  may 
rely  upon  his  accountability  to  his  master,  and  the  maxim,  respondeat 
superior,  in  opposition  to  the  claims  of  third  parties,  will  be  treated  of 
in  a  subsequent  Chapter. (c?)  The  cases,  however,  in  which  tliat  ques- 
tion arose  must  be  carefully  distinguished  from  those  in  which  the  action 
is  brought  by  the  master;  as  a  third  person  who  has  a  good  title  to  goods, 
may,  in  general,  recover  them  from  the  servant,  notwithstanding  the 
bailment,  (e) 

Where  a  servant  is  in  the  habit  of  receiving  money  for  the  use  of  his 
master,  and,  by  the  established  course  of  dealing,  pays  it  over  to  his 
master  from  time  to  time,  without  any  written  vouchers  passing  between 

(w)  Colburn  v.  Patmore,  1  Cr.,  M.  &  R.  73.  See  the  note  at  the  end  of  the  case ; 
and  see  also  Campbell  v.  Campbell,  7  CI.  &,  Fin.  181;  1  Smllii's  L.  C,  nole  to  Lamp- 
leigh  V.  Brailhwait ;  Shackell  v.  Rozier,  2  Bing-.  N.  C.  634.  The  question,  however, 
could  hardly  arise,  since  the  stat.  6  &  7  Vict.  c.  96,  s.  7,  vide  post,  ch.  5. 

{id)  Dixon  V.  Hamond,  2  B.  &.  Aid.  310;  Roberts  v.  Ogilby,  9  Price,  269  ;  Gosling 
V.  Birnie,  7  Bing.  339;  White  v.  Barllett,  9  Binjr.  378;  Holl  v.  Griffin,  10  Bing.  24G; 
Sims  V.  Britain,  4  P.  &  Ad.  375;  Kieran  v.  Sanders,  6  A.  &  E.  51.5;  Ireland  v, 
Tliompf^on,  4  C.  B.  171.     See  Story  on  Ag.  §  217 ;  Smith's  Merc.  Law,  107. 

(x)  Nicholson  V.  Knowles,  5  Madd.  47.  See  Crawshay  v.  Thornton,  2  Myl.  &,  Cr. 
1  ;  Stuart  v.  Welch,  4  Myl.  &  Cr.  323  ;  Fyler  v.  Fyler,  3  Bcav.  558. 

(y)  Myler  v.  Fitzpatrick,  6  Madd.  360. 

(z)  Cartwriaht  v.  Hately,  1  Ves.  292;  Pinto  v.  Santos,  3  Taunt.  447;  Sims  v. 
Britain,  4  B.  &  Ad.  325  ;  Baron  v.  Husband,  4  B.  &  Ad.  61 1  ;  Ireland  v.  Tliomp.son, 
4  C.  B.  171 ;  Cobb  v.  Bucke,  6  Q.  B.  930;  Bobbins  v.  Fcnnell,  11  Q.  B.  218. 

{a)  Hardman  v.  Wilcock,  9  Bing-.  382,  note  ;  Cheeseman  v.  E.'call,  6  Exc.  341. 

(/;)  Murray  v.  Mann,  2  Exc.  538. 

(c)  When  he  can  set  up  the  jus  tertii,  he  must  of  course  show  a  com/)Ze/e  title  in 
such  third  person  ;  Crosskey  v.  Mills,  1  Cr.,  M.  &  R.  298.  If  it  has  not  been  asserted, 
or  has  been  abandoned,  by  such  third  person,  the  servant  or  agent  cannot  rely  upon 
it ;  Bettelcy  v.  Reed,  4  Q.  B.  51 1  ;  White  v.  Mulktt,  6  Exc.  713.  In  trover,  the  jus 
tertii  may  be  given  in  evidence  under  a  pica  "not  possessed;"  Leake  v.  Loveday,  4 
M.  &  G.  972. 

id)  Post,  ch.  6. 

(f)  Ogle  V.  Atkinson,  5  Taunt.  759.     Sec  Cheeseman  v.  Exall,  6  Exc.  341. 
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them,  then  the  presumption  of  law  is  that  all  sums  so  received  by  the 
servant  are  regularly  paid  over  to  the  master.  Therefore,  where  there 
has  been  such  a  course  of  dealing,  in  an  action  by  the  master  against  the 
servant  for  money  had  and  received,  it  is  not  enough  for  the  master  to 
prove  that  sums  have  been  received  by  the  servant  to  his  use ;  but  the 
onus  lies  upon  him  to  prove  by  positive  evidence  that  the  servant  has 
not  duly  accounted  with  him.(/) 

chastisement  op  servant. 

It  is  conceived,  notwithstanding  passages  which  may  be  found  in  the 
r  *rQ  ~\  ^*^°^s  ajiparently  to  the  contrary, (f^)  *that  no  master(A)  would 
L  -1  be  justified  by  the  law  of  England,  even  in  moderately  chasti- 
sing a  hired  servant  of  full  age  for  dereliction  of  duty;  and  that  where 
the  books  speak  of  a  master  being  justified  in  moderately  chastising  his 
servant  or  apprentice,  they  must  be  taken  to  apply  only  to  the  case  of  a 
servant  or  apprentice  under  ageJi'^  And  the  only  civil  remedies(J)  a  mas- 
ter has  for  idleness,  disobedience  or  other  dereliction  of  duty,  or  breach  of 
contract  on  the  part  of  a  servant,  are,  either  to  bring  an  action  against 
him,(7c)  or,  as  Puifendorf  expresses  it,(7)  '^to  expel  the  lazy  drone  from 
his  family,  and  leave  him  to  his  own  beggarly  condition."  And  the  cir- 
cumstances which  justify  the  discharge  of  a  servant  will  also  sometimes 
justify  the  non-payment  of  his  wages. (1) 

discharge  op  servant. 

It  is  difficult  to  lay  down  any  general  rule  as  to  what  causes  will  jus- 
i-  „„  -,  tify  the  discharge  of  a  servant(?)?),  which  *shall  comprise  and  be 
L  J  applicable  to  all  cases ;  since  whether  or  not  a  servant  in  any  par- 

ij)  Evans  v.  Biich,  3  Campb.  10.     Sec  Atlee  v.  Backhouse,  3  M.  &  W.  633. 

(g-)  1  Hawkins  P.  C.  lib.  1,  cnp.  29,  sect.  5,  cap.  60,  sect.  23;  3  Salk.  47;  Burn's 
Jaslico,  tit..  "Servant,"  sect.  9;  Bac.  Abr.,  lit.  "Master  and  Ser."  N.;  Hale's  Hist.  P. 
C.  454.  The  cases  of  Villenage — 9  Rep.  76  a ;  Anon.  2  Mod.  167 — would  not  apply 
to  a  hired  servant.  See  Hob.  99  ;  F.  N.  B.  168  P.,  and  Puff,  de  Off.  Horn,  ac  Civ. 
lib.  2,  cap.  4,  sect.  2,  and  M.  Barheyrac's  note  to  Puff.  Law  of  Nature  and  Nations,  B. 
6,  cap.  3,  sect.  4,  note  (1),  and  Grot.  lib.  2,  cap.  26,  sec.  3. 

(A)  The  master  of  a  ship  however  has,  by  law,  authority,  in  case  of  disobedience  or 
disorderly  conduct,  to  correct  the  mariners  in  a  reasonable  manner.  See  Abbott  on 
Shipping,  Part  2,  Ch.  4,  s.  4.  The  case  of  mariners  on  board  ship  seems  to  be  excep- 
tional, but  it  is  not  confined  to  cases  where  the  vessel  is  at  sea;  Lamb  v.  Burnett,  1 
Cr.  &  J.  291. 

(i)  1  Bl.(;omm.428;2  Kent's  Com m.  211  ;  F.  N.  B.  168,  lib.  2,  where  it  is  said  that 
battery  of  a  servant  is  a  good  cause  of  departure.  In  pleading  a  justification  o^moderate 
correction  of  an  apprentice  it  is  not  usual  to  stale  that  he  was  under  age ;  3  Ch.  PI.  321. 

(;')  See  post,  ch.  8  &  9  as  to  criminal  proceedings, 

(k)  F.  N.  B.  1C7;  Dalt.  .lust.  c.  58. 

(/)  Puff,  on  the  Law  of  Nature  and  Nations,  b.  6,  ch.  3,  sect.  4. 

{in)  Apprentices  witli  whom  a  premium  is  given,  and  who  are  bound  by  indenture, 
cannot  be  discharged  for  misconduct ;  the  only  remedy  of  the  master  (where  correction 
fiiils)  being  by  action  on  tiie  covenants  in  the  indenture  ;  Winstone  v.  Linn,  1  B.  <fe  C. 
460  ;  Wise  v.  Wilson,  1  Carr.  «&,  K.  662.  But  it  would  seem  to  be  otlierwise  where  the 
apprentice  is  entitled  to  a  salary.     See  Mercer  v.  Whall,  5Q.  B.  447. 

(1)  See  2  Kent's  Com.  261  and  notes.     Com.  v  Baird,  1  Ashm.  R.  2G7. 
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ticular  case  was  rightfully  discliargecl,  must,  of  course,  often  depend  upon 
the  nature  of  the  .services  which  he  was  engaged  to  perform,  and  the 
terms  of  his  engagement.  It  is  conceived,  however,  that  the  following 
rules,  which  may  be  stated  as  the  result  of  the  decisions  upon  the  suhjcct, 
are  applicable  to  most  cases  :(1) 

T.   That  wilful  disobedience  on  the  part  of  the  servant  of  any  lawful 

order  of  his  master  is  a  good  cause  of  discharge. 
II.  Gross  moral  misconduct,  whether  pecuniary  or  otherwise,  will 
justify  the  discharge  of  a  servant. 
III.  Habitual  negligence  in  business,  or  conduct  calculated  seriously 
to  injure  his  master's  business,  will  justify  the  discharge  of  a 
servant. 

I.  Wilful  disobedi-^nce  on  the  part  of  the  servant  of  any  lawful  order 
of  his  master,  is  a  good  cause  of  discharge. (n) 

Thus  where  the  yearly  servant  to  a  farmer,(c>)  who  usually  breakfasted 
at  five,  A.  M.,  and  dined  at  two,  one  day  refused  to  go  with  the  horses  to 
the  Marsh,  which  was  a  mile  off,  before  dinner — dinner  being  then  ready, 
saying  that  he  had  done  his  due,  and  would  not  go  till  he  had  had  his 
dinner ;  whereupon  his  master  told  him  to  go  about  his  business,  and  he 
went  accordingly,  without  oflfering  to  obey  his  master's  orders  :  Lord 
EUenborough  held,  that  the  master  was  justified  in, dismissing  him. 

So  where  the  plaintifi",  (^;)  who  had  agreed  with  the  defendant  (under 
stat.  6  &  6  Wm.  4,  c.  19,  ss,  2,  3,)  to  serve  as  carpenter's  mate  of  a 
vessel  during  a  South  Sea  voyage,  during  the  voyage  mutinously  refused 
to  work  the  ship  except  to  an  English  port,  whereupon  he  was  put  on 
shore  at  Java  and  discharged,  the  defendant  was  held  to  be  justified  in 
discharging  him. 

*Again  in  the  case  of  Turner  v.  Mason, (g)  it  was  held  that  the  r>i;  p-i  -i 
defendant  was  justified  in  dismissing  the  plaintiff,  a  housemaid,  L  J 

who  persisted  in  leaving  his  house  contrary  to  his  orders,  although  she 
went  to  visit  a  sick  and  dying  mother :  Parke,  B.  saying  it  was  laid  down 
by  Lord  EUenborough  in  Spain  v.  Arnott,(r)  and  by  me  in  Callo  v.  Brounc- 
ker,(s)  and  confirmed  by  the  Court  of  Queen's  Bench  in  Amor  v.  Fearon,(<) 
that  the  wilful  disobedience  of  any  lawful  order  of  the  master  is  a  good 
cause  of  discharge.  Here  the  plea  discloses  a  perfectly  lawful  order, 
namely,  that  the  defendant  should  not  absent  herself  from  the  service 
during  the  night,  and  plaintlfi"'s  disobedience  thereto. (2)  Then  the  ques- 
tion is,  whether  the  replication  discloses  sufficient  ground  of  excuse  for 

(n)  As  to  the  proper  mode  of  pleading  a  discharge  for  disobedience  oflawful  ciders, 
see,  in  addition  to  the  cases  mentioned  in  tlie  text,  Powell  v.  Bradbury,  7  C.  B.  201  ; 
Lush  V.  Russell,  5  Exc.  203  ;  S.  C.  1  L.  M.  &,  P.  369. 

(0)  Spain  v.  Arnolt,  2  Slarli.  256;  Callo  v.  Brouncker,  4  C.  &  P.  518 ;  (see  Fiselier 
V.  Aide,  3  M.  &  W.486 ;)  Amor  v.  Fearon,  9  A.  &  E.  548. 

[p)  Renno  v.  Bennett,  3  Q.  B.  768.  {q)  M.  &.  W.  112  ;  S.  C  2  D.  &  L.  890. 

(r)  2  Stark.  256.     Sec  this  case,  ante  p.  70.  (s)  C.  &,  P.  518. 

(«)  9  A.  &  E.  458.     See  this  case,  post,  p.  74, 

(1)  Any  misconduct  inconsistent  with  the  relation  is  good  grouud  for  discharge. 
Singer  v.  Mcformick,  4  W.&  S.  265. 

(2)  See  Francis  v.  Lewis,  11  Conn.  200. 
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such  disobedience.  Prima  facie,  the  master  is  to  regulate  the  times  when 
his  servant  is  to  go  out  from  and  return  to  his  house.  Even  if  the  repli- 
cation shewed  that  he  had  notice  of  the  cause  of  her  request  to  absent 
herself,  1  do  not  think  it  would  be  sufficient  to  justify  her  in  disobedience 
to  his  order ;  there  is  not  any  imperative  obligation  on  a  daughter  to  visit 
her  mother  under  such  circumstances,  although  it  may  be  unkind  and 
uncharitable  not  to  permit  her.  But  the  replication  states  nothing  to  shew 
that  the  defendant  had  any  notice  or  knowledge  of  the  mother's  illness." 

And  similar  principles  were  laid  down  in  the  recent  case  of  Lilly  v. 
Elwin.(2t)  In  that  case  the  plaintiff  was  engaged  as  a  wagoner  to  the 
defendant,  but  during  the  harvest  worked  in  the  field  generally.  The 
practice  was,  during  harvest,  to  work  till  eight  o'clock  in  the  evening. 
The  plaintiff  refused  to  work  till  that  hour, — not  as  being  an  unreasonable 
hour,  or  as  not  being  within  the  terms  of  his  contract,  but  because  strong 
beer  of  good  quality  was  not  allowed  to  him,  according  to  a  custom  which 
he  alleged  to  exist,  but  could  not  prove,  the  beer  supplied  being,  as  he  con- 
tended, very  bad  small  beer,  not  so  good  as  water;  whereupon  the  defen- 
dant refused  any  longer  to  employ  the  plaintiff,  and  took  him  before  a  magis- 
trate, who  discharged  hira,  and  he  brought  his  action  against  the  defendant. 
But  it  was  held,  that  the  defendant  had  a  right  to  discharge  him,  and  must 
P^,  _.-)  -,  *be  taken  to  have  exercised  that  right  by  ordering  him  not  to  return, 
L  "^  -^  taking  him  before  a  magistrate,  and  acquiescing  in  the  magistrate's 
order  of  discharge. 

However,  where  the  plea  to  an  action  for  wrongful  dismissal  sets  up,  as 
an  excuse,  disohediencc  of  orders  causirvj  loss,  it  is  not  sufficient  to  shew 
disobedience  which  did  not  occasion  a  loss.(i')(l)  And  a  mere  obstinate 
refusal  to  work  will  not,  of  itself,  justify  the  dismissal  of  a  servant,  as  it 
might  be  an  obstinate  refusal  to  do  an  unlawful  act  (e.  g.  to  work  at  trade 
on  Sunday.) (w) 

II. — Gross  moral  misconduct,  whether  pecuniary  or  otherwise, (x)  will 
justify  the  discharge  of  a  servant. 

Thus,  if  a  servant  robs  his  master,  he  may  although  a  month's  notice 
is  required,  dismiss  him  without  any  notice,  and  need  not  pay  him  any 
wages. (?/)  And  if  a  servant  habitually  embezzles  his  master's  property, 
the  amount  embezzled  is  wholly  immaterial ;  and  although  the  arrears  of 
wages  sought  to  be  recovered  may  exceed  the  amount  embezzled,  the  ser- 
vant is  not  entitled  to  anything.(2)  And  where(a)  the  accountant  to  a 
company  received  money  for  which  he  did  not  account,  and  falsified  the 
accounts  furnished  by  him,  his  employers  were  held  justified  in  dismissing 
him,  although  they  did  not  assign  that  as  the  cause  of  his  dismissal. 

(«)  IIQ.  B.  742,  756. 

(?))  Cussons  V.  Skinner,  11  M.  &  W.  161.  (w)  Jacquot  v.  Bourra,  7  Dowl.  348. 

{x)  Callo  V.  Brouncker,  4  C.  &  P.  518.  See  Burg-ess  v.  Beaumont,  7  M.  &  VV.  962, 
wlierc  a  plea  imputing  general  immorality  and  dishonesty  to  a  governess,  was  held 
loo  vague  and  uncertain,  and  a  demurrer  on  that  ground  was  allowed. 

(v)  Per  Park,  J.,  in  Cunningham  v.  Fonblanque,  6  C,  &  P.  49.  See  Trotinan  v. 
Dunn,  4Campb.  211. 

{z)  Brown  v.  Croft,  6C.  &  P.  16,  note;  and  see  Spotswood  v.  Barrow,  5  Exc.  110. 

(a)  Baillie  v.  Kelt,  4  Bing.  N.C.  638. 

(1)  sun  V.  Hall,  20  Wend.  R.  51. 
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Upon  similar  principles  it  has  been  held,  that  a  clerk  and  traveller,  at 
80^.  a  year,  who  lived  and  boarded  in  his  master's  house,  was  rightfully 
dismissed  for  assulting  his  employer's  maid  servant  with  intent  to  ravish 
her.(Z>)  And  it  is  said  that  a  maid  servant  being  with  child, (c)  or  a  man 
servant  being  the  father  of  a  bastard  child,(f?)  is  a  good  cause  of  dis- 
charge. 


•^III Habitual  negligence  in  business,  or  conduct  calculated 


[*73] 


seriously  to  injure  his  master's  business,  will  justify  the  dis- 
charge of  a  servant. 

Thus  in  one  case,(6)  Parke,  B.  said,  "that  for  habitual  neglect  the 
defendant  was  at  liberty  to  part  with  the  plaintiff."  And  in  another, (/) 
Park,  J.,  observed  :  "  If  a  servant  is  negligent  in  his  business,  and 
injures  his  master,  I  am  not  prepared  to  say  that  the  master  may  not  dis- 
miss him;  if  he  were  kept  it  might  be  very  injurious,  as  he  might  do  the 
business  very  carelessly  when  he  knew  he  was  not  to  be  kept  any  longer." 
Upon  these  principles,  the  foreman  to  silk  manufacturers  was  held  to  be 
rightly  discharged  (and  moreover  liable  to  an  action)  for  advising  and 
assisting  an  apprentice  to  quit  the  service  and  go  to  America. (r/)  And 
the  clerk  to  a  company  was  held  to  be  rightly  dismissed  for  entering  in 
a  minute  book  a  protest  in  his  own  handwriting,  against  a  resolution  of 
the  directors  calling  a  meeting  to  appoint  his  successor,  as  such  an  act 
was  inconsistent  with  his  service. (A) 

So  in  an  action(t)  by  the  acting  manager  of  Covcnt  Garden  Theatre 
for  wrongful  dismissal  from  his  situation,  &c.  ;  to  which,  amongst  other 
pleas,  the  defendant  pleaded  that  the  plaintiff's  conduct  was  calculated 
to  prejudice  the  interests  of  the  theatre;  Vaughan,  J.,  said,  "  It  is  a 
question  of  fact  whether  the  plaintiff  was  so  conducting  himself  as  that 
it  would  have  been  injurious  to  the  interests  of  the  theatre  to  have  kept 
him.(7t-).  If  he  was,  I  should  have  no  difficulty  in  saying  that  it  would 
be  good  ground  of  dismissal." 

Again,  where(A  the  defendant,  a  master  builder,  dismissed  the  plain- 
tiff a  journeyman  carpenter,  for  poaching  on  the  premises  of  Mr.  T.,  a 
gentleman  for  whom  the  defendant  was  working,  and  at  whose  premises 
the  plaintiff  was  engaged  working ;  Coleridge,  J.,  in  leaving  the  ques- 
tion to  the  jury,  whether  or  no  this  was  just  ground  for  dismissal,  said  : 
"In  dealing  with  this  question  I  *thiuk  that  you  ought  to  consi-  p^j^Yj.  -i 
der  what  Mr.  T.  had  a  right  to  expect  from  the  defendant  and  L  J 
his  men.  If  a  gentleman  engages  a  tradesman,  who  has  several  work- 
men under  him,  he  has  a  right  to  expect  that  the  workmen  will  conduct 
themselves  well."     "  It  is  said  they  did  no  damage  ;  but  I  do  not  think 

{b)  Alkin  v.  Acton,  4  C.  &  P. 233. 

(c)  Cald.  11.  (d)  Re,r  v.  Wclford,  Cald.57. 

(f)  Callo  V.  Brouncl?er,  4  C.  &,  P.  .518,  supra,  p.  72. 

(/)  Cunningham  v.  Fonblnnque,  (5  C.  &  P.  44. 

{g)  Turner  v.  Robinsnn,  SB.*.  Ad.  789. 

(A)  Ridgway  v.  The  Hungcrford  Market  Company,  3  A.  &  E.  171. 

(i)  Lacy  V.  Osbaldiston,  8  C.  &  P.  80. 

{k)  And  sec  The  East  Anglian  Railway  Company  v.  Lythgoe,  2  L.  M.  &  P.  221. 

{1}  Read  V.  Dunsmore,  9  C.  &  P.  588. 
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that  it  entirely  depends  on  that,  because  it  might  have  been  that  Mr.  T. 
might  have  said  I  will  not  allow  the  workmen  to  go  into  my  garden,  and 
if  they  had  done  so,  they  would  have  done  no  actual  damage ;  but  still  if 
the  defendant  employed  persons  who  acted  in  that  way  he  would  soon  find 
that  he  was  injured  in  his  business,  and  would  lose  his  custom  because 
gentlemen  would  not  engage  him." 

So  a  winc-nierchant(m)  was  held  justified  in  dismissing  a  clerk  at  a 
yearly  salary,  who  also,  at  certain  periods,  received  a  portion  of  the  profits 
(but  this,  as  the  master  alleged,  was  a  mere  gratuity),  for  claiming  to  be 
a  partner,  as  he  thereby  disclaimed  being  a  servant. 
'•  And  it  was  said  by  Lord  Abinger,(?i)  that  the  accepting  of  an  undrawn 
bill  of  exchange,  in  blank,  by  the  manager  of  a  cotton  company,  was 
wrong,  and  would  have  been  a  very  justifiable  cause  of  discharging  him 
the  next  day  after  it  was  discovered. (o) 

But  it  has  been  held,(j9)  that  a  schoolmaster  was  not  justified  in  dis- 
charging the  plaintifi",  a  teacher  of  French  and  drawing,  for  not  return- 
ing to  the  school  for  two  days  after  the  vacation,  as  it  did  not  appear  that 
the  plaintiit  had  been  guilty  of  any  immorality,  nor  that  the  defendant  was 
obliged  to  hire  another  person,  or  that  the  plaintiff 's  department  was  not, 
in  fact,  adequately  filled,  nor  that  the  instructions  in  French  or  drawing 
^^  _r  -,  were  impeded,  *or  that  the  business  of  the  school  was  suspended 
L       '   -I  for  a  single  hour. 

And  wherefg-)  a  surgeon,  by  a  written  agreement  not  under  seal,  agreed 
with  the  plaintiff,  in  consideration  of  a  premium  of  501.,  to  take  her  son 
a  young  man  seventeen  years  old,  as  pupil  and  assistant  for  three  years,  to 
assist  him  in  his  studies,  to  allow  him  to  attend  lectures,  and  to  provide 
him  with  board  and  lodging ;  but  dismissed  him  in  consequence  of  his 
coming  home  drunk  about  five  times,  and  on  some  occasions  when  he 
came  home  late  desiring  theshop-boy  to  make  up  the  medicines ;  Lord 
Denman,  summing  up  to  the  jury,  said  :  ''There  is  a  great  distinction 
between  a  contract  of  apprenticeship  and  a  contract  with  a  servant.  A 
person  has  a  right  to  dismiss  a  servant  for  misconduct,  but  has  no  right 
to  turn  away  an  apprentice  because  he  misbehaves.  This  is  a  mixed  case 
something  between  that  of  apprenticeship  and  service.  The  plaintiff's 
son  goes  to  the  defendant  to  render  assistance  to  him  in  his  business, 
although  he  is  also  to  pursue  his  studies;  and  as  a  justification  of  his  dis- 
missal the  defendant  has  pleaded,  not  that  the  plaintiff's  son  did  not  per- 
form all  things  on  his  part  to  be  performed,  but  that  he  did  things  inju- 
rious to  the  defendant's  practice,  and  so  misconducted  himself  as  to  be 
dangerous  to  the  defendant's  practice  as  a  surgeon.     It  is  proved,  beyond 

(m)  Amor  v.  Fearon,  9  A.  &  E.  548  ;  and  see  Mercer  v.  Whall,  5  Q.  B.  447,  where 
loan  action  of  covenant  by  an  articled  clerk  ag-ainst  a  solicitor  for  dismissing  hini,  the 
defendant  pleaded  that  the  plaintiff  conspired  to  induce  the  defendant's  clients  to  leave 
him,  and  disclosed  his  professional  secrets. 

(;))  Cussons  v.  Skinner,  11  M.  &.  W.  170.  The  decision  in  that  case,  however,  did 
not  turn  on  this  point. 

(o)  And  see  The  East  Anglian  Hailway  Company  v.  Lythgoc,  2  L.  M.  &  P.  221, 
where  a  clerk  to  a  railway  company  was  dismissed  for  disclosing  the  accounts  of  the 
railway  to  another  company,  but  under  the  circumstances  of  the  case  the  County  Court 
Judge  thought  him  entitled  to  his  salary  up  to  his  discharge. 

(p)  Filleul  V.  Armstrong,  7  A.  &,  E.  557. 

Iq)  Wise  V,  Wilson,  1  Carr.  &  K.  662. 
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all  doubt,  that  on  some  occasions  the  plaintiff 's  son  came  to  the  defendant's 
house  intoxicated  :  but  I  think  that  ah)nc  wouhl  not  justify  the  defendant 
in  dismissing  him.  It  is  also  proved  that,  on  several  occasions,  in  con- 
sequence of  the  plaintiff's  son  coming  home  late,  he  could  not  compound 
the  medicines,  and  emplo3'ed  the  shop-boy  to  do  it.  Now  I  think  this 
affords  matter  for  serious  consideration  ;  and  if  you  tJiinIc  that  from  this 
conduct  of  the  plaintiff' s  son,  real  danger  was  occasioned  to  his  master's 
business,  you  ought  to  find  your  verdict  for  the  defendant,  as  the  defend- 
ant ivas  tlien,  in  mij  opinion,  justified  in  dismissing  him,"  But  the  plain- 
tiff had  a  verdict. 

And  where(  j9)the  plaintiff  was  engaged  as  clerk  to  the  defendant,  under 
a  contract  of  hiring  for  two  years,  to  conduct  the  business  of  a  shipping 
agent  at  Southampton,  and  in  the  course  of  his  employ  it  was  his  duty  to 
pay  freight,  dock  dues,  &c.,  to  meet  which  the  defendant  *remit-  p^  wp  -, 
ted  money  :  on  one  occasion  the  plaintiff  wrote  to  the  defendant  L 
for  140/.,  enclosing  an  account  of  the  purposes  for  which  it  was  required, 
one  of  them  being  the  payment  of  30/.  salary  due  to  himself:  ten  days 
afterwards,  the  defendant  sent  the  plaintiff  100/.,  in  a  letter  directing  him 
to  apply  the  money  for  "business  purposes,"  and  he  applied  30/.  in  pay- 
ment of  his  own  salary  ;  whereupon  the  defendant  discharged  him,  and 
the  plaintiff  brought  his  action  for  wrongful  discharge  :  at  the  trial,  the 
Judge  left  it  to  the  jury  to  say  whether  the  plaintiff  had  been  guilty  of 
any  wrongful  and  improper  appropriation  of  the  money,  or  of  disobedi- 
ence of  orders  :  and  it  was  held  by  the  Court  of  Common  Pleas  to  have 
been  properly  so  left,  and  that  the  Judge  was  not  bound  to  tell  the  jury 
that  it  was  not  necessary  to  justify  the  dismissal  of  the  plaintiff  that  he 
should  have  been  guilty  of  any  moral  turpitude. 

Where  an  act  of  wilful  disobedience  of  a  lawful  order,  or  other  miscon- 
duct on  the  part  of  a  servant  which  would  justify  his  master  in  discharg- 
ing him  is  known  to  the  master  at  the  time  he  discharges  him,  although 
he  does  not  insist  on  that  as  the  precise  ground  of  discharge  ;  or  even  if 
he  alleges  some  other  ground  of  discharge  ;  yet  the  master  may  after- 
wards, by  shewing  that  the  fact  existed  and  that  he  knew  it,  justify 
such  discharge  on  that  ground. ('9')  But  it  would  seem  that  if  the 
master  at  the  time  he  discharged  the  servant,  did  not  know  of  any  act 
of  misconduct  on  the  part  of  the  servant  which  would  justify  his  discharge, 
although  such  fact  existed,  the  mere  existence  of  the  fact  would  not  jus- 
tify the  discharge. (r) 

In  a  case,  however,  in  which  a  traveller  and  salesman  brought  an  action 
for  wrongful  dismissal,  and  the  defendant  pleaded  in  justification  that 
the  plaintiff  had  received  money  from  the  defendant's  customers  and  em- 
bezzled it,  wherefore  he  discharged  him  ;  to  which  the  plaintiff  replied  de 
injuria  ;  and  it  appeared  in  evidence  that  the  defendant  did  not  know  of 
the  embezzlement  when  he  discharged  the  plaintiff:  It  was  held,  ^^  --  -. 
that  on  these  pleadings,  the  Judge  who  tried  the  case  was  *wrong  L  -• 

{p)  Smith  V.  Thompson,  8  C.  B.44. 

Iq)  Biiillic  V.  Ktll,  4  Bin^.  N.  (;.  f)38  ;  Ridgwav  v.  Hiin^erford   Miirkct  Compnny,  3 
A.  <Se,  E.  171  ;  Cu^sons  v.  Skinner,  11  M.  &,  W.  161  ;  Mercer  v.  Whali,  5  Q.  13.  447. 
()•)  C'lssoiis  V.  SAinncr,  uhi  supra. 
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in  leaving  it  to  the  jury  to  say  whether  the  defendant  discharged  the 
plaintiff  for  that  cause,  as  the  defendant's  motive  was  not  in  issue. (s) 

SecondJi/. — As  hetxveen  the  Master  and  Third  Persons. 

A  master  may  maintain  an  action  against  any  person  who  deprives  him  of 
the  services  of  his  servant,  either  by  enticing  him  away  from  his  mas- 
ter j(C)(l)  or  by  harbouring  and  detaining  him  after  having  been  apprised 
of  the  former  contract  ;(w)  or  by  beating,  confining,  or  disabling  him  ;  or 
by  seducing  a  female  servant. (y)  The  master  may  also,  where  wages  have 
been  earned  by  a  servant  enticed  away  or  harboured  by  another  person, 
waive  his  right  of  action  for  such  tortious  act,  and  sue  for  the  earnings  of 
his  servant.  In  all  these  cases  the  master's  right  of  action  arises  out  of  the 
property  which  he  has  acquired  by  the  contract  of  hiring,  in  the 
labour  of  his  servant ;  and  in  all  of  them,  except  the  action  for  his 
servant's  earnings,  the  gist  of  the  action  is  the  loss  of  service^  with- 
out an  allegation  of  which  no  action  can  be  sustained  by  a  master, 
however  great  the  injury  to  his  servant.(ic)  Whilst,  therefore,  on  the 
one  hand,  a  mere  attempt  to  deprive  a  master  of  the  services  of  his  servant, 
without  any  damage  following  upon  it,  would  not  give  the  master  a  right 
of  action  •,Lt\  so,  on  the  other,  a  master,  who  has  recovered,  in  an  action 
against  the  servant,  a  stipulated  penalty  for  leaving  his  service,  cannot 
maintain  an  action  against  the  person  who  induced  him  to  leave. (y) 
P^  ^^  -,  Moreover,  the  loss  of  sevice  must  *be  the  natural  and  necessary 
L  -I  consequence  of  the  defendant's  act,  otherwise  the  master  cannot 

maintain  any  action.  Where,  therefore,  the  plaintiff,  who  was  director 
of  certain  oratorios  had,  at  considerable  expense,  engaged  M.,  who,  ia 
consequence  of  a  libel  published  by  the  defendant,  refused  to  sing,  being 
afraid  of  being  hissed;  Lord  Kenyon  held  that  the  plaintiff"  could  not 
maintain  an  action  against  the  defendant,  as  the  injury  complained  of  was 
too  remote  and  impossible  to  be  connected  with  the  cause  assigned  for  it.(.~) 

OF  THE  ACTION  FOR  ENTICING  AWAY  A  SERVANT.(2) 

An  indictment  will  not  lie  for  enticing  an  apprentice  or  servant  from 
his  master,  it  being  only  a  private  injury  which  maybe  redressed  by  civil 

(S)  Spotswood  V.  Barrow,  5  Exc.  110. 

(0  F.  N.  D.  71,  I.,  1G7,  B.  (;/)  F.  N.  B.  163;  Winch,  51. 

(i5)  Com.  Di;^.,  tit.  "Trespass,"  B.  5;  lit.  "Pleader,"  3  M.  11. 

(,it)  Robert  Miiry's  case,  9  Rep.  113  a;  Foley  v.  Osborn,  ciled  10  Rep.  130  b  ;  Han- 
bury  V.  Iruland,  Cro.  Jac.  618;  Chumberlaine  v.  Harvey,  5  Mod.  182  ;  S.  C.  1  Ld.  Raym. 
146;  H;ill  v.  Hollander,  4  B.  &  C.  6fiO;Grinnell  v.  Wells,?  M.  &  G.  1033;S.  C.  2  D. 
&  L.  610;  E.i^rer  v.  Grimwood,  1  Exc.  61  ;  Davis  v.  Williams,  10  Q.  B.  72.5.  That 
the  allegation  of  service  under  a  per  quod  servitiuni  amisit  is  sufficient  oq  general  de- 
murrer.    !>ee  4  I).  &  L.  25*:). 

(x)  Per  r^ord  Mansfield  in  Bird  v.  Randal,  3  Burr.  1352. 

((/)  Bird  V.  Randal,  ubi  supra. 

(s)  Asliley  V.  Harrison,  1  Esp.  48;  that  was  an  action  for  libel  ;  and  see  Taylor  v. 
Neri,  3  E.<p.  386. 

(1 )  See  Scidmore  v.  Smith,  1 3  Johns,  322  ;  Dubois  v.  Allen,  Anthon's  Rep.  94  ;  Wood- 
ward  V.  Washburn,  3  Denio  R.369. 

(2)  See  St.  Clair  v.  Jones,  Add.  Penn.  Rep.  343  ;  Com.  v.  Beck,  1  Browne,  Pa.  Rep. 
2/7. 
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action. (a)  If  therefore,  one  take  away  luy  apprentice  or  servant  by  force 
an  action  of  trespass  will  lie;(/>)  but  if  be  merely  entice  bira  to  leave,  and 
he  do  leave,  an  action  on  the  case  is  the  proper  rcmedy.(c)  A  mere 
attempt  to  entice  a  servant  away,  without  any  damage  following,  would 
not,  however,  entitle  the  master  to  maintain  an  action. (^(?)  But  it  is  no 
objection  to  such  an  action,  that  the  servant  was  only  a  journeymen  who 
worked  by  the  piece,  if  he  were  the  plaintiff's  servant.(c)  A  man,  how- 
ever, who  lived  in  his  own  house  and  took  in  work  for  different  people, 
could  scarcely  be  called  the  journeyman  of  any  particular  master.(y']  To 
support  this  action  it  is  necessary  to  prove  that  the  defendant  hicio  the 
person  to  be  the  plaintiff's  servant  ;(^)  but  not  to  particularize  p  -n -i 
*the  means  of  enticement, (A)  There  must  also  be  a  binding  L  ^  J 
contract  of  service  betvveen  the  servant  and  his  first  master  or  the  plain- 
tiff will  fail;(i')  unless,  perhap.s,  in  the  case  of  interruption  of  an  actual 
subsisting  service. ("A')  But  the  mere  circumstance  that  the  servant  is  an 
infant,  and  the  contract  therefore  voidable,  will  not  defeat  the  action. (Z) 
This  action  will  not  lie  after  the  master  has  recovered  from  the  servant 
a  stipulated  penalty  for  leaving  his  service. (m)  Nor  for  inducing  a  ser- 
vant to  leave  his  master's  service  at  the  expiration  of  the  time  for  which 
he  was  hired,  although  the  servant  had  otherwise  no  intention  of  leaving 
his  master. (??) 

OF  THE  ACTION  FOR  HARBOURING  A  SERVANT. 

Where  a  person,  after  notice,  continues  to  employ  another  man's  ser- 
vant, that  other  may  maintain  an  action  against  him,  although  at  the  time 
he  hired  him,  the  second  master  did  not  know  that  he  was  hiring  another 
man's  servant;  and,  therefore,  no  action  would  lie  for  enticing  him 
away.(o)  Thus,  where(^:))  one  Hobbs,  who  was  retained  by  the  plaintiff, 
a  currier,  to  work  by  the  piece,  left  the  plaintiff's  service  on  a  dispute 
between  them,  and  at  the  time  of  departure  had  some  work  in  hand;  he 
then  applied  for  work  to  the  defendant,  who  was  also  a  currier,  and  who 
employed  him,  not  knowing  of  his  engagement  with  the  plaintiff.  A  few 
days  afterwards  the  defendant  having  been  apprised,  by  the  plaintiff,  that 

(«)  Reg-.  V.  Daniel,  6  Mod.  n9,  182;  S.C.I  Salk.  380;  S.  C.2  Ld.  Raym.  1 IIG  ; 
Com.  Dig-,  tit.  ''  Indictment,"  G.  3.  See  5  Geo.  4,  c. 97,  which  repealed  various  statutes 
for  preventing  the  seducing  and  enticing  artificers  and  workman  to  leave  their  employ 
and  go  to  foreign  parts. 

(b)  Reg.v.  Daniel,  ubi  supra;  Reavely  v.  Mainwaring, 3  Burr.  130G. 

(c)  Reg.  V.  Daniel,  ubi  supra.     See  Hambleton  v.  Veere,  2  Wms.  Saund.  170. 
{d)  Bird  V.  Randal,  3  Burr.  1352. 

(e)  Hart  v.  Aldridge,  Cowp.  54  ;  Blake  v.  Lanyon,  6  T.  R.  221. 

(/)  Hart  V.  Aldridge,  Cowp.  54.  {g)  Fores  v.  Wilson,  Peake,  55. 

Qi)  Winsmore  v.  Greenbank,  VVilles,  582. 

(i)  Sykes  v.  Dixon,  9  A.  «fe  E.  693  ;  and  see  Gye  v,  Felton,  4  Taunt.  876  ;  Bilking- 
ton  V.  Scolt,  15  M.  &,  W.  657  ;  Hartley  v.  Cummings,  5  C.  B.  247. 

(fe)  See  Lord  Dcnman  in  Sykes  v,  Dixon,  ubi  supra,  and  per  Maule,  J.,  in  Hartley 
V.  Cumminjrs,  ubi  supra;  and  see  Y.  B.  22  11.  6,  30;  Barber  v.  Dennis,  6  ]VL;d.  69  ; 
Keane  v.  Boycott,  2  H.  Bl.  511. 

(0   Keonc  v.  Boycott,  ubi  supra;  and  see  7  T.  R.  310,  314. 

(m)  Bird  v.  Rutidul,  3  Burr.  i;J45.  (n)  Nichol  v.  IMartin,  2  Esp.  734. 

(o)  Fdwcel  V.  Beavrcs,  2  Lev.  C3.  (/))  Blake  v.  Lanyon,  6  T.  R.  221. 
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Hobbs  was  his  servant  and  had  left  his  work  unfinished,  and  being  threa- 
tened with  an  action  in  case  he  continued  to  employ  Hobbs,  requested  the 
servant  to  *return  to  his  former  master  and  finish  his  work.  This 
L  -^  Hobbs  refused  to  do,  and  the  defendant  continued  him  in  his 
service ;  whereupon  the  plaintiff  brought  his  action  for  enticing  Hobbs 
away,  and  harbouring  him  after  notice.  No  evidence  was  given  in  sup- 
ported of  the  charge  of  enticing  away,  and  it  was  contended  on  the  part 
of  the  defendant,  that  no  action  could  be  maintained  for  continuing  to 
employ  Hobbs  after  notice,  as,  at  the  time  the  defendant  engaged  him, 
be  did  not  know  he  was  the  plaintiff's  servant,  but  the  objection  was 
overruled.  And  per  Curiam,  an  action  will  lie  for  receiving  or  continu- 
ing to  employ  the  servant  of  another  after  notice,  without  enticing  him 
away. 

This  cause  of  action,  however,  is  generally  joined  with  that  for  entici- 
ing  away  a  servant;  and  the  obsei'vations  on  that  form  of  action  apply  to 
this  also. 

The  action  for  harbouring  the  plaintiff's  servants  will  not  lie  against 
the  captain  of  an  English  ship  to  which  the  plaintiff's  slaves  had  escaped; 
for  refusing  to  give  them  up  to  the  plaintiff,  (j) 

or  THE   action  by  a  master   for    the   earnings  of    his  SERVANT.(l) 

A  master  deprived  of  the  services  of  an  apprentice  or  servant,  who  has 
been  enticed  away  and  harboured  by  another  master,  is  not  confined  to 
an  action  for  damages  for  the  injury  he  has  sustained  by  the  loss  of  his 
servant.  He  may  in  some  cases  waive  the  tort,  and  bring  an  action  to 
recover  the  wages  due  to  his  apprentice  or  servant  from  such  second  mas- 
ter ;  the  maxim  in  such  cases  being,  ''  Quicquid  acquiritur  servo,  acqui- 
ritur  domino. "(/•)  This  rule  of  law  had  formerly  a  much  more  extensive 
signification  than  it  now  has  ;  for  during  the  existence  of  villenagc,  what- 

,„,  -,  ever  was  acquired  by  the  *vilein,  whether  realty  or  personalty, 
L  -*  became  the  property  of  his  lord  under  certain  qualifications. (s) 
But,  even  now,  the  rule  holds  in  some  degree  with  respect  to  apprentices 
and  servants,  though  with  a  great  difierence  in  point  of  extent  and  appli- 
cation ;  for  the  relation  of  an  apprentice  and  servant  to  the  master  is 
more  mild  and  limited  than  that  of  a  vilein  to  his  lord,  and  only  imports, 
that  the  master  shall  be  entitled  to  their  personal  labour  during  the  time 
stipulated,  either  in  a  particular  way,  or  generally  according  to  the  nat- 
ure of  the  apprenticeship  or  service.  Consequently,  the  master  cannot 
claim  any  other  acquisitions  than  such  as  are  the  result  of  that  labour.  (^) 

iq)  Forbes  v.  Cochrane,  2  B.  &  C.  448.  See  Smith  v.  Gould,  2  Salk.  667,  as  ex- 
plained by  Hargrave  in  his  argument  in  Sommerset's  case,  20  How.  St.  Tr.  65,  note. 

(;)  See  Barrington  on  Stat.  276;  Co.  Litt.  117  a,  note  (1);  Peake's  Add.  Cas.  121, 
note  ;  Story  on  A;r.  421  ;  Paley  on  Ag.  339  ;  Grot.  lib.  3,  cap.  vii.,  sect,  iv.,  2.  The 
French  maxim  was,  "  Qui  a  le  vilain,  il  a  sa  proye,"  vide  20  How.  St.  Tr.  36,  note. 

(s)  Litt.  sects.  177,  194;  Co.  Litt.  123  b;  and  see  the  form  of  enfranchisement  of  a 
vilein  given  in  Barr.  on  Stat.  279. 

{t)  See  Shanley  v.  Hervey,  cited  in  Somerset's  case,  20  How.  St.  Tr.  55. 

(1)  See  Demyer  v.  Souzer,  6  Wend.  Rep.  436  ;  Damon  v.  Osburn,  1  Pick.  R.  476 — 
431. 
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What  the  apprentice  or  servant  earns  by  his  hxbour,  whilst  he  I'emains 
with  the  master,  or  is  actually  working  for  him,  falls  so  clearly  within 
this  principle  that  there  can  be  no  room  for  doubt.  Nor  can  there  be  any 
where  the  apprentice  or  servant  is  employed  by  another  person  with  the 
knowledge  and  consent  of  the  master,  without  any  circumstances  indicat- 
ing a  waiver  of  their  earnings.  Most  of  the  cases  upon  this  subject  relate 
to  apprentices  in  a  seafaring  way,  whose  wages  and  j)rize-money,(i<)  as 
seamen,  though  earned  whilst  in  another  service,  have  been  recovered  by 
those  to  whom  they  were  bound.  But  the  principle  which  governs  them 
seems  to  apply  to  apprentices  and  servants  in  general,  and  has,  indeed, 
been  extended  so  far  as  to  give  the  master  a  right  to  the  wages  or  earn- 
ings, whether  the  service  is  performed  by  the  apprentice  with  or  without 
the  master's  license,  and  even  though  the  earnings  accrue  in  a  trade  or 
service  different  from  that  to  which  the  apprentice  is  bound. (i') 

Thus,  wherefu')  the  defendant  seduced  an  apprentice  *from  on  ^  ^^.^  -> 
board  the  plaintiff's  ship,  in  Jamaica,  and  employed  him  as  a  L  -J 
mariner  to  assist  in  navigating  his  own  ship  home,  the  plaintiff  brought 
an  action  for  the  wages  earned  by  his  apprentice,  and  recovered. 

And  payment  to  the  master  has  been  held  to  be  an  answer  to  an  action 
by  the  apprentice  for  wages,  (x)  And  where(?/)  the  captain  of  a  ship  let 
the  ship  to  the  government  at  forty  shillings  per  ton  per  month,  to  be 
paid  to  the  owner,  and  an  additional  shilling  per  ton  per  month  to  be  paid 
to  himself  for  his  services,  but  the  whole  earnings  (including  the  shilling 
per  ton)  were  paid  to  the  owner  :  It  was  held,  that  the  captain  could  not 
maintain  an  action  against  the  owner  to  recover  the  shilling  per  ton 
agreed  to  be  paid  to  the  captain. 

One  advantage  attending  this  form  of  action  is,  that  it  may  be  brought 
after  the  death  of  the  tortfeazor,  which  is  not  the  case  with  an  action 
framed  on  the  tort^Tz)  but,  on  the  other  hand,  there  is  this  objection  to 
it,  that  it  admits  of  a  set-off  and  deductions,  which  would  not  be  allowed 
in  the  other  form  of  action. (a)  That,  accordingly,  is  the  more  usual  re- 
medy, and  in  it  the  jury  may,  if  the  circumstances  justify  their  so  doing, 
give  the  plaintiff  greater  damages  than  the  mere  wages  of  the  servant 
would  amount  to. 

It  appears  to  be  an  exception  to  the  rule  that  a  master  is  entitled  to 
the  profits  resulting  from  his  servant's  labour;  that  if  a  servant  make  an 
invention  whilst  in  the  employ  of  a  master,  the  invention  belongs  to  the 
servant,  and  the  master  cannot  take  out  a  patent  for  it.     Though  it  is 

(«)  SeeCarsan  v.  Watts,  3  Doug.  350,  where  the  masler  was  held  not  to  be  entitled 
to  prize  money,  the  usage  being  for  the  apprentice  to  have  it ;  Hill  v.  Allen,  1  Vcs. 
Sen.  83. 

(»)  Co.  Litt.  117  a,  note  (1);  Barber  v.  Dennis,  6  Mod.  69;  S.  C.  1  Salk.  68.  The 
case  of  Eades  v.  Vandeput,  5  East,  39,  does  not  appear  to  be  of  much  authority  for 
the  reasons  given  in  Foster  v.  Stewart.  3  M.  &  S.  191. 

(w)  Lightly  V.  Clouston,  1  Taunt.  112;  and  see  Forster  v.  Stewart,  3  M.  &.  S.  191  ; 
Neate  v.  Harding,  6  Exc.  349. 

(x)  Bright  V.  Lucas,  Pcake's  Add.  Cas.  121.     See  the  note  at  the  end  of  this  case. 

(y)  Thompson  v.  Havelock,  1  Camp.  527. 

(z)  Per  Bayley,  J.,  in  Foster  v.  Stewart,  3  M.  &  S.  191. 

(fl)  Per  Healh,  J.,  in  Lightly  v.  Clouston,  1  Taunt.  112. 

January,  1852.— 6 
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said  to  be  otherwise  where  the  servant  is  employed  for  the  express  pur- 
pose of  inventing.  (Z>) 

[  *83  ]  *0F  the  action  by  a  master  for  personal  injuries  to  his 

servant. 

Numerous  instances  are  to  be  found  in  the  books  of  actions  by  masters 
for  personal  injuries  to  their  servants ;  whether  caused  by  an  actual  bat- 
tery,(c)  or  by  negligent  driving, (cZ)  or  by  a  ferocious  dog  5(e)  and  in  one 
case  a  man  recovered  damages  in  an  action  against  a  person  for  negli- 
gently entrusting  a  loaded  gun  to  a  mulatto  girl,  who  discharged  it 
against  the  plaintiff's  son  and  servant. (/)  This  action  also  depends  on 
the  loss  of  service,(5r)  but  a  service  de  facto  is  sufficient  to  support  the 
action. (A)  It  is  in  this  form  of  action  that  a  parent  usually  proceeds  to 
recover  damages  for  injuries  sustained  by  his  children  through  the  wrong- 
ful acts  of  the  defendant,  for  in  such  cases  a  parent  cannot  recover  any 
damages  for  his  wounded  feelings,  but  only  for  the  loss  of  service  he  has 
sustained. (i)  Where,  therefore, (Z;)  the  defendant  drove  his  carriage 
against  the  plaintiff's  son,  who  was  an  infant  only  two  years  and  a  half 
r  *9,A  1  ^^^'  ^^^  *'^^  plaintiff  brought  an  action  of  trespass  per  quod  *ser- 
*-  -•  vitium  amisit  against  the  defendant;  upon  its  being  objected  that 
the  child  was  not  competent  to  perform  any  act  of  service,  by  reason  of 
its  tender  age,  the  plaintiff  was  nonsuited ;  and  the  nonsuit  was  after- 
wards held  right  by  the  court,  Bayley,  J.,  observing,  "  The  authorities 
upon  this  point  are  all  one  way."  If,  however,  there  is  a  capacity  to 
serve,  very  slight  evidence  is  sufficient  to  support  the  allegation  of  ser- 
vice;(?)  and,  indeed,  in  modern  cases,  where  there  has  been  a  capacity  to 
serve,  the  tendency  of  the  courts  has  been  to  infer  service  from  residence 

(6)  Bloxam  v.  Elsee,  1  C.  &  P.  558.  In  that  case  Bayley,  J.,  founded  his  observa- 
tions on  a  previous  case  of  one  Arkwriglit,  referred  to  in  Hill  v.  Thompson,  8  Taunt. 
395  ;  though  in  Arkwright's  case  the  invention  appears  to  have  been  made  by  the  ser- 
vant, before  the  service  commenced — in  wiiich  case  it  would  undoubtedly  belong  to 
Ihe  servant.  But  see  the  report  in  Davies'  Patent  Case,  61 ;  and  see  Makepeace  v. 
Jackson,  4  Taunt.  770,  where  it  was  held,  that  a  calico-printer,  having  discharged  his 
head  colourman,  was  entitled  to  the  book  in  which  that  servant  had  entered  the  pro- 
cesses for  mixing  colours  during  his  service,  although  many  of  the  processes  were  the 
invention  of  the  servant.  That,  however,  was  only  an  action  of  trover  for  the  book 
which  the  master  had  originally  provided. 

(c)  Euel  v.  Harding,  Str.  595. 

(d)  Hall  v.  Hollander,  4  B.  &.  C.  660 ;  Martinez  v.  Gerber,  3  M.  &  G.  88. 

(e)  Hodsoll  v.  Stallebrass,  11  A.  &  E.  301  ;  Lewis  v.  Fog,  Str.  944. 
C/)  Dixon  v.  Bell,  1  Stark.  287 ;  S.  C.  5  M,  &.  S.  198. 

(g-)  Robert  Mary's  case,  9  Rep.  113  b,  and  cases  cited  ante,  p.  77,  note  (to) ;  Rosiere 
v.  Sawkins,  Holt,  460. 

(A)  11  H.  4,  2 ;  F.  N.  B.  91  G.,  note.     See  Martinez  v.  Gerber,  3  M.  &  G.  88. 

(t)  Flemington  v.  Smithers,  2  C.  &  P.  292.  Mark  the  difference  in  this  respect  be- 
tween  this  action  and  that  for  seduction,  post,  p.  85.  Formerly,  whilst  it  was  petit 
treason  fur  a  servant  to  kill  his  master,  (25  Edw.  3,  stat.  5,  c.  2.  See  now  9  Geo.  4,  c. 
31,  s.  2,)  parricide  was  held  not  to  be  petit  treason  unless  the  child  served  the  father 
or  mother  for  wages,  or  meat,  drink,  or  apparel,  3  Inst.  20. 

(k)  Hall  V.  Hollander,  4  B.  &  C.  660. 

(Z)  In  Dixon  v.  Bell,  1  Stark.  287;  S.  C.  5  M.  &  S.  198,  the  plaintiff  recovered  for 
an  injury  to  his  son,  eight  or  nine  years  old,  without  proof  of  actual  service. 
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with  the  pareut  without  proof  of  actual  service. (m^  Where  the  child 
injured  is  of  such  tender  age  as  to  render  it  doubtful  whether  service 
could  be  presumed,  the  best  way  to  avoid  the  diflSculty  is  to  sue  in  the 
name  of  the  child :  a  course,  against  which  the  objection  which  formerly 
prevailed,(n)  viz.,  that  the  adoption  of  it  excluded  the  child's  testimony, 
would  not  now  apply. (o)  The  form  of  action  may  be  either  trespass  or 
case,  according  as  the  plaintiff  wishes  to  recover  damages  for  the  direct 
or  consequential  injury. (^j)  In  trespass,  counts  may  be  added  for  break- 
ing and  entering  the  plaintiff's  dwelling-house  and  assaulting  himself, 
which  might  increase  the  damages. (2')  Whereas  in  an  action  for  the 
assault  on  the  child  merely,  however  atrocious  it  might  be,  the  plaintiff 
could  recover  nothing  unless  loss  of  service  were  shewn. (/•)  It  is  no  ob- 
jection to  an  action  on  the  case  by  the  master  that,  under  the  circum- 
stances, had  the  servant  himself  sued,  he  could  only  have  sued  in  case 
for  the  consequential  damage  done  to  him.(s)  Nor  is  it  any  answer  to 
such  an  action  that  the  servant  himself  has  already  recovered  damages  for 
the  injury  he  has  sustained;  for  the  injury  to  the  servant  and  that  to  the 
master  are  collateral,  not  *consequent  upon  each  other.  (<)  If  the  ^  ^fcoc  -i 
servant  die,  it  is  said  that  the  master  must  proceed  by  indictment,  L  J 
as  the  private  injury  is  merged  in  the  public. (m) 

In  this  action  the  master  may  recover  damages  for  the  loss  of  service, 
not  only  before  action  brought,  but  afterwards,  down  to  the  time  when  it 
appears  by  the  evidence  the  disability  to  serve  may  be  expected  to 
cease, (^;)  and  he  may  also  recover  the  amount  of  the  surgeon's  bill, 
although  it  has  not  been  paid;  but  not  physician's  fees  if  not  paid. (20) 

The  defendant  may  plead  that  the  party  injured  was  not  the  plaintiff's 
servant,  (x)  It  seems,  however,  unnecessary,  though  perhaps  safer,  to  do 
so.(^)  He  may  also  pay  money  into  Court,  provided  the  assault  com- 
plained of  be  not  of  the  plaintiff  himself.  If  there  be  a  count  in  the 
declaration  for  an  assault  on  the  plaintiff  himself,  the  payment  into  Court 
should  be  confined  to  the  other  counts.  (2;) 

(m)  See  Jones  v.  Brown,  Peake,  2.33 ;  S.  C.  1  Esp.  217 ;  Maunder  v.  Venn,  M.  v&  M. 
323 ;  Torrence  v.  Gibbins,  5  Q.  B.  300. 

(ft)  Duel  V.  Harding,  Str.  5!)5;  Lewis  v.  Fog,  ibid.  944  ;  Cock  v.  VVortham,  ibid. 
1054  ;  Selw.  N.  P.  1114.  (0)  14  &  15  Vict.  c.  99,  s.  2. 

(  p)  Chamberlain  v.  Hazlewood,  5  M.  &  W.  515. 

iq)  Ditchani  v.  Bond,  2  M.  &,  S.  436.  (r)  Newton  v.  Holford,  6  Q.  B,  927. 

(s)  Martinez  v.  Gerber,  3  M.  &  G.  88. 

(0  Savil  V.  Kirby,  10  Mod.  386  ;  Edrnondson  v.  Machell,  2  T.  R.  4. 

(w)  Bac.  Abr.  tit.  "  Mast,  and  Ser."  O.,  citing  2  Roll.  Abr.  568.  But  see  Com.  Dig., 
tit.  "Trespass,"  B.  5,  where  the  same  passage  is  cited  differently. 

(»)  Hodsoll  V.  Stallebrass,  9  C.  &  P.  63;  S.  C.  11  A.  &  E.  301. 

(tc)  Di.xon  V.  Bell,  1  Stark.  287.  (x)  Torrence  v.  Gibbins,  5  Q.  B.  997. 

(y)  Holloway  v.  Abel!,  7  C.  &,  P.  530;  Eager  v.  Grimwood,  1  E.\c.  61 ;  but  see  Da- 
vies  V.  Williams,  10  Q.  B.  725. 

(z)  Newton  v.  Holford,  6  Q.  B.  921  ;  S.  C.  2  D.  &  L.  554. 
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OF   THE    ACTION    FOR    SEDUCTION. (1) 

This  action  also  depends  upon  the  existence  of  the  relationship  of 
master  and  servant  between  the  party  bringing  the  action  and  the  party 
seduced, (o)  although  it  is  the  only  method  in  which  a  parent,  however 
high  in  rank  he  may  be,  can  recover  damages  against  the  seducer  of  his 
daughter.  In  one  respect  this  action  is  similar  to  that  lastly  treated  of, 
viz.,  that  as  it  is  the  invasion  of  the  legal  right  of  a  master  to  the  services 
r  *8r  1  ^^  ^^^  servant,  that  gives  him  a  right  of  action  for  assaults,  *&c., 
L  J  committed  upon  his  servant,  so  it  is  the  invasion  of  the  same 

(«)  Grinnell  V.  Wells,  7  M.  &  G.  1033;  S.  C.  2  D.  &,L.  610;  Eager  v.  Grim  wood,  I 
Exc.  61.     See  Fores  v.  Wilson,  Peake,  55, 

(1)  An  action  on  the  c^se,  per  quod  servUium,  will  not  lie  by  a  father  for  the  seduc- 
tion of  his  daughter,  where  she  is  above  the  age  of  twenty-one  years,  and  is  not  in  his 
actual  employment.  Aliter,  where  she  is  under  that  age ;  Mercer  v.  Wahnsley,  5  Har. 
«fe  J.  27;  Nickerson  v.  Stryke,  10  Johns.  115;  Millar  v.  Thompson,!  Wend.  447; 
Wilson  V.  Spoul,  3  Pennsyl.  49  ;  Hewitt  v.  Prime,  21  Wend.  79. 

But  if  the  daughter,  whether  of  age  or  under  age,  is  seduced  in  her  father's  house, 
the  father  may  maintain  an  action  of  trespass  quare  clausum,  and  lay  the  seduction 
and  loss  of  service  as  consequential,  or  an  action  on  the  case,  against  the  seducer. 
Mercer  v.  Walmsley,  5  Har.  &  J.  27.  If  she  is  above  llie  age  of  twenty-one  years, 
trifling  acts  of  service  are  held  sufficient  evidence  of  her  being  his  servant.  lb.;  Wal- 
lace V.  Clark,  2  Overt.  93;  Briggs  v.  Evans,  5  Iredell,  16. 

A  daughter  of  the  age  of  nineteen,  with  the  consent  of  her  father,  went  to  live  with 
her  uncle,  for  whom  she  worked  when  she  pleased,  and  he  agreed  to  pay  her  for  her 
work,  but  there  was  no  agreement  for  her  continuance  in  his  hou?e  for  any  time. 
While  in  her  uncle's  house,  she  was  seduced  and  got  with  child,  and  immediately  after- 
wards returned  to  her  father's  house,  where  she  was  maintained,  and  the  expense  of 
her  lying-in  paid  by  him  ;  though  had  not  the  misfortune  happened  to  her,  she  had  no 
intention  of  returning  to  her  father.  It  was  held  that  an  action  on  the  case  was  main- 
tainable by  the  father  against  the  seducer;  the  father  not  having  divested  himself  of 
his  power  to  reclaim  the  service  of  his  daughter,  and  the  relation  of  master  and  ser- 
vant was  presumed  from  his  right  to  her  services,  arising  from  his  liability  to  main- 
Cain  and  provide  for  her  while  under  age.  Martin  v.  Payne,  4  Johns.  387  ;  Boyd  v. 
Byrd,  8  Blackf  113. 

In  an  action  on  the  case,  by  a  father,  for  the  seduction  of  his  daughter,  the  Court 
refused  to  instruct  the  jury  that  if,  upon  the  whole  evidence,  it  should  appear  to  them 
that  the  father,  in  the  intercourse  bctvreen  the  defendant  and  his  daughter,  who  was 
of  full  age,  did  not  act  with  the  caution  of  a  man  of  ordinary  prudence,  they  ought  to 
find  for  the  defendant.  Parker  v,  Elliott,  6  Munf.  587;  Clark  v.  Fitch,  2  Wend.  459  ; 
Coon  V.  Moffat,  2  Penn.  583. 

In  an  action  for  the  seduction  of  a  daughter,  her  character  for  chastity  may  be  im- 
peached by  general  reputation,  but  not  by  her  reputation  among  a  particular  class  of 
people.     Drish  v.  Davenport,  2  Stew.  266. 

In  an  action  for  the  seduction  of  the  plaintiff's  daughter,  evidence  of  a  promise  of 
marriage  is  inadmissible.  lb.;  Gillet  v.  Mead,  7  Wend.  193;  Foster  v.  Scoffield,  1 
Johns.  297 ;  Brownell  v.  Evving,  5  Denio,  367  ;  Ingersoll  v.  Jones,  5  Barb.  661. 

But  in  an  action  for  breach  of  promise  of  marriage,  evidence  of  the  seduction  of  the 
plaintiff  by  the  defendant  maybe  given.  Com.  v.  Wilson,  2  Overt.  233;  Whaler  v. 
Tagman,  2  Blackf  194;   but  see  Bucks  v.Shain,  2  Bibb,  341. 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  evidence  of  a  promise  of 
marriage  to  the  daughter,  made  either  befjre  or  after  the  seduction,  is  not  competent 
or  iavvtiil,  under  any  circumstances  or  for  any  purpose.  Kip  v.  Bcrdan,  1  Spencer,  239. 

In  an  action  to  recover  damages  for  the  seduction  of  a  daughter,  proof  of  the  condi- 
tion in  life  and  pecuniary  ability  of  both  the  plaintiff  and  defendant  is  properly  admit- 
ted; and  the  father  may  not  only  recover  the  damages  he  has  sustained  by  the  loss 
of  service  and  the  payment  of  expenses,  but  the  jury  may  award  him  compensation  for 
the  disgrace  cast  upon  his  family  and  the  loss  of  tl.e  society  and  comfort  of  his 
daughter.     Gruble  v.  Margrave.  3  Scam.  372. 
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legal  riglit,  and  no  other,  which  gives  a  father  a  right  of  action  against 
the  seducer  of  his  daughter.(i)  But  there  is  this  important  practical 
difference  between  the  two  actions,  that  in  the  action  for  assaulting,  &c., 
a  servant  or  child,  the  plaintiff  cannot  recover  any  compensation  for  the 
injury  his  feelings  ma}-  have  sustained,  whilst  in  the  action  for  seduction 
he  may  do  so.(c)  And  this  in  practice  is  the  chief  object  of  the  action 
for  seduction,  in  which  liberal  damages  are  usually  given,  and  the  Courts 
are  disinclined  to  grant  new  trials  merely  on  the  ground  of  excess  in  that 
re6pect.(f7)  The  custom  of  allowing  the  jury,  in  ascertaining  the  amount 
of  damages  in  this  action  to  have  regard  not  merely  to  the  injury  sus- 
tained by  the  loss  of  service,  but  also  to  the  wounded  feelings  of  the 
plaintiff,  has  arisen  from  a  laudable  desire  to  suppress  the  vice  of  seduc- 
tion, against  which  the  criminal  law  has  not  provided  any  punishment; 
though  it  may  be  fairly  doubted  how  far  it  has  succeeded  in  accomplish- 
ing the  desired  object. (e)  The  custom,  however,  has  been  now  so  long 
established  that  it  can  only  be  altered  by  the  legislature. 

There  is  also  this  distinction  to  be  observed  between  this  action  for 
seduction  and  that  for  enticing  away  and  harbouring  apprentices  or  ser- 
vants (the  gist  of  which,  also,  as  we  have  seen,  is  the  loss  of  service,)  that 
in  the  former  it  is  not  necessary  to  prove  that  the  defendant  knew  the 
person  seduced  to  be  the  plaintiff's  servant,  whilst  in  the  latter  it  is  neces- 
sary to  do  so.(/) 

The  gist  of  this  action  being  loss  of  service,  it  follows  that  it  ^  ^q»  -. 
may  be  brought  by  any  one  who  has  sustained  *that  loss ;  whether  I-  J 

he  be  merely  the  master,  and  not  a  relative,(f7)  or  the  parent,  brother,(A) 
or  aunt(i)  of  the  person  seduced.  And  in  one  instance  a  person  who 
had  adopted  a  friend's  daughter  was  allowed  to  bring  an  action  for  her 
seduction. (/*;)  But  the  right  of  action  for  an  injury  of  this  sort  does  not 
pass  to  the  assignees  of  a  master  who  has  become  bankrupt,  as  they  have 
no  right  to  make  a  profit  of  a  man's  wounded  feelings  (/) 

It  is  no  objection  to  this  action  by  the  master  that  the  party  seduced 
was  of  age  at  the  time  of  the  seduction  ;('m)  nor  that  she  was  a  married 
woman  if  living  with  her  father,  and  acting   as   his   servant,  for  it  is  not 


(6)  PerTindall,  C.  J.,  in  Grinncll  v.  Wells,  nbi  supra. 

(c)  In  Dodd  v.  Norris,  3  Campb.  520,  Lord  Eilenborongh  expressed  an  opinion  tliat 
it  was  necessary  to  watch  that  this  anomaly  should  not  be  carried  further,  and  that  the 
original  scope  of  the  action  should  not  be  entirely  lost  sight  of.  Andrews  v.  Askey,  6 
C.  .St  P.  7,  9,  note. 

id)  Tullidge  v.  Wade,  3  Wils.  18;  Edmondson  v.  Machell,  2T.  R.  4;  Bennett  v. 
Alcott,  2  T.  R.  166;  and  see  Duberley  v.  Gunning,  4  T.  R.  651 ;  Elliott  v.  Nicklin,  5 
Price,  G41. 

(p)  Selw.  N.  P.  1115;  Southernwood  v.  Ramsden,  H.  T,  1805;  Chambers  v.  Irwin, 
ibid.  cit.  Irwin  v.  Deannan,  1 1  East,  23 ;  and  see  per  Tindal,  C.  J.,  in  Grinncll  v.  Wells, 
7  Al.  &,  G.  1043. 

(/)  Per  Lord  Kenyon  in  Fores  v.  Wilson,  Peake,  55;  and  see  Winsmore  v.  Green- 
bank,  Willes,  577. 

(g-)  Fores  v.  Wilson,  ubi  supra.  (A)  Howard  v.  Crowther,  8  M.  &  W.  GOl. 

(t)  Edmondson  v.  Machell,  2  T.  R.  4.  (A-)  Irwin  v.  Dearman,  1 1  East,  23. 

(i)  Howard  v.  Crowther,  8  M.  <So  W.  601  ;  and  sec  Beckham  v.  Drake,  2  IIo.  Lords 
Gas.  579. 

(m)  Bennett  v.  AUcott,  2  T.  R.  166;  TuUidge  v.  Wade,  3  Wils.  18. 
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competent  to  a  wrong  doer  to  set  up  the  rights  of  the  husband  as  an 
answer  to  the  action,  if  he  do  not  interfere. (?«) 

The  action  may  be  brought  either  in  trespass  or  case.(o)  If  the  for- 
mer is  brought,  as  it  more  usually  is  when  actual  violence  has  been  used, 
the  plaintiif  may  also  recover  damages  for  any  trespass  committed  in 
breaking  and  entering  his  house  and  assaulting  himself,  (p)  If  the  latter 
form  of  action  is  adopted,  the  trespass  is  waved  and  the  plaintiff  can  only 
recover  for  the  consequential  damage.  But  whatever  the  form  of  action, 
the  allegation  per  quod  servitium  amisit  is  indispensable, (g')  to  sustain 
which  it  is  necessary  that  the  party  seduced  should  be  in  the  actual  ser- 
vice of  the  plaintiff  at  the  time  of  the  seduction. (?■)  Where,  therefore, 
the  plaintiff's  daughter  was  apprenticed  to  the  defendant's  wife  for  the 
purpose  of  learning  the  business  of  a  milliner,  and  the  defendant  seduced 
r  *«8  1  ^^^' '  ^^  ^^^  ^^-^^^  ^^^*  *^^  plaintiff  could  not  maintain  an  action 
L  -•  *against  him  for  seduction. (s)     So,  a  father  cannot  maintain  an 

action  for  the  seduction  of  a  daughter,  who  is  at  the  time  of  the  seduction 
iu  the  actual  domestic  service  of  another,  although  she  intended  to  return 
to  her  father's  house  at  the  end  of  her  term  of  service. (^)  A  mere  tem- 
porary absence,  however,  from  her  father's  house,  as  if  on  a  visit  to 
a  friend,  if  not  in  the  actual  service  of  another,  would  not  defeat  the 
action. (w)  Therefore,  where  the  plaintiff's  daughter  lived  with  her 
brother,  but  went  every  day  to  her  father's  house  to  do  all  the  household 
business  as  when  she  resided  with  him,  and  he  kept  no  other  servant ;  it 
was  held  that  he  might  maintain  an  action  for  his  daughter's  seduction. (2;) 
And  where  the  defendant  hired  the  plaintiff's  daughter  as  his  servant, 
with  a  view  to  obtain  possession  of  her  person  in  order  to  seduce  her ;  it 
was  held,  that  such  a  hiring  would  not  defeat  an  action  brought  by  her 
father,  as  it  was  merely  a  colourable  hiring. («;) 

Again,  if  a  girl  be  seduced  whilst  out  in  service,  and  return  to  her 
father's  house  in  a  state  of  pregnancy,  and  he  support  her  during  and 
after  her  confinement,  he  cannot  maintain  any  action  for  the  seduction,  as 
lie  did  not  thereh^lose  her  services, she  being  in  the  service  of  another. (a;) 
And  so,  if  the  jury  find  that  the  child  of  which  the  plaintiff's  daughter 
was  delivered  was  not  the  defendant's,  although  he  was  proved  to  have 
had  connexion  with  her,  the  plaintiff  can  sustain  no  action  against  the 

(n)  Harper  v.  Luff  kin,  7  B  &  C.  387. 

(0)  Chamberlain  v.  Hazlevvood,  5  M  &  W.  51.5;  S.  C.  7  Dowl.  816. 

( p)  Ditcham  v.  Bond,  2  M.  i&  S.  436. 

iq)  See  Grinnell  v.  Wells,  7  M.  &  G.  1033;  S.  C.  2  D.  &  L.  610,  where  judgment 
was  arrested  for  want  of  it. 

(r)  But  a  binding  contract  of  service  is  not  necessary;  Harper  v.  Luffkin,  7  B.  &C. 
387. 

(s)  Harris  v.  Butler,  2  M.  &  W.  539  ;  but  see  Speight  v.  Oliveira,  2  Stark.  493,  infra, 
note  [w). 

(t)  Dean  v.  Peel,  5  East,  46;  Blaymire  v.  Haley,  6  M.  &-  W.  55. 

(u)  Per  Parke,  B.,  iu  Blaymire  v.  Haley,  ubi  supra. 

(u)  Mann  v.  Barrett,  6  Esp.  32.  (te)  Speight  v.  Oliveira,  2  Stark.  493. 

{x)  Davies  v.  Williams,  10  Q.  B.  725.  In  Joseph  v.  Cavander,  Wint.  Summ.  As. 
1834,  (cited  in  Rose,  on  Ev.  467,)  the  action  was  held  to  lie  though  the  daughter  had 
not  actually  been  confined  before  action  brought,  and  the  plaintiff  had  voluntarily 
turned  her  out  of  his  house  upon  discovering  her  pregnancy. 
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defendant,  as  he  has  sustained  no  loss  of  service  by  the  defendant's  act.l^y'j 
And  it  has  been  questioned  whelher  a  parent  can  maintain  this  action 
■where  the  loss  of  service  arose  from  distress  of  mind  *consequent  ^  ^.oq  -. 
upon  the  abandonment  after  seduction;  it  being  conceived  that  L  J 
the  damage  was  too  remote. (s) 

Where  this  action  is  brought  by  a  parent  for  the  seduction  of  a  daughter 
■who  resides  with  him,  evidence  of  very  slight  acts  of  service,(a)  such  as 
milking  cows,(Z')  making  tea,(c)  and  the  like,  has  been  held  sufficient  to 
prove  the  allegation  of  loss  of  service.  Nay,  the  Courts  are  disposed  to 
infer  service  from  residence  with  the  parent,  where  there  is  capacity  to 
serve.(fZ)  Whether  or  not  the  same  inference  could  be  drawn  in  the 
case  of  one  standing  in  loco  parentis,  is  not  settled. 

The  action  for  seduction  cannot  be  brought  in  the  County  Court. (c) 
It  would  seem,  however,  that  a  defendant  might  be  held  to  bail  if  about 
to  quit  England. (A 

The  daughter  or  servant  may  be  a  witness,(</)  but  the  plaintiiT  is  not 
bound  to  call  her.  (/A  The  omission  to  do  so,  however,  would  aiford 
ground  for  such  strong  observations  on  the  part  of  the  defendant,  that,  in 
practice,  it  is  usual  to  call  her.  She  can,  however,  only  be  asked  as  to 
circumstances  occurring  before  and  immediately  after  her  connexion  with 
the  defendant,  to  shew  that  it  was  against  her  consent,  (i)  And  she  is 
not  bound  to  answer,  on  cross-examination,  whether  before  her  acquaint- 
ance with  the  defendant  she  had  not  been  criminal  with  other  men.(/£) 
And  when  she  has  been  cross-examined  at  length  as  to  circumstances  of 
extreme  indelicacy  and  great  levity  of  conduct  in  submitting  to  the  defend- 
ant's embraces,  those  circumstances  must  be  *explained,  if  capa-  ^  ^^^  -, 
ble  of  explanation,  on  re-examination;  for  the  plaintiff  cannot,  in  L  -• 
answer,  call  witnesses  to  her  general  character.{Z)  Though,  in  one  case, 
where  the  cross-examination  went  to  show  that  the  plaintiff's  daughter 
bad  conducted  herself  immodestly  towards  the  defendant  before  her  seduc- 
tion, and  that  she  kept  improper  company,  witnesses  were  allowed  to  be 
called,  on  the  part  of  the  plaintiff,  to  prove  the  general  good  eharacer  and 
modest  deportment  of  the  daughter,  and  the  general  respectability  of  the 
family.(9?i)  The  plaintiff  cannot  give  evidence  of  the  general  good  cha- 
racter of  the  person  seduced,  except  in  answer  to  evidence  of  general  bad 

(?/)  Eager  v.  Grimwood,  1  Exc.  61.  («)  Boyle  v.  Brandon,  13  M.  &.  W.  738. 

(a)  Mansell  v.  Thomson,  2  C.  &  P.  303 ;  Holloway  v.  Abell,  7  C.  Si,  P.  528. 

(6)  Bennett  v.  Alcott,  2  T.  R.  168.  (c)  Carr  v.  Clarke,  2  Ch.  Rep.  260. 

Id )  Maunder  v.  Venn,  M.  &  M.  323  ;  Torrence  v.  Gibbins,  5  Q.  B.  300.  See  Jones 
V.  Brown,  Peake,  233;  S.  C.  1  Esp.  217,  and  per  Parke,  B.  in  Harris  v.  Butler,  2  M. 
&  W.539. 

(e)  9  &  10  Vicl.  c.  95,  s.  58. 

(/)  See  Bullock  v.  Jenkins,  1  L.  M.  &  P.  645.  That,  however,  was  an  action  of 
crim.  con. 

{g)  Cock  V.  Worthatn,  2  Sir,  1054;  S.  C.  Selw.  N.  P.  1114  ;  and  see  Tullidge  v. 
Wade,  3  Wils.  18. 

(A)  Farmer  v.  Joseph,  Holt,  451,  (i)  Colyer  v.  Mayne,  2  Carr.  &  K.  1011. 

(k)  Dodd  V.  Norris,  8  Campb.  519. 

(I)  Dodd  V.  Norris,  ubi  supra ;  and  see  Bamfield  v.  Masscy,  1  Campb.  460. 

(?n)  Bate  v.  Hill,  1  C.  &  P.  1 00.  See  the  note  at  the  end  of  the  case,  where  it  is  said, 
that  the  course  adopted  in  tiiat  case  is  more  conducive  to  the  ends  of  justice,  than  that 
adopted  in  Dodd  v.  Norris;  and  see  I  Ph.  Ev,  468. 
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character.  And,  therefore,  where  evidence  is  given  of  a  specific  breach 
of  chastity,  the  plaintiflF  is  restricted  to  disproving  that  act.(?A  Nor  can 
evidence  be  admitted,  on  the  part  of  the  plaintiff,  to  show  that  the  defend- 
ant accomplished  the  seduction  by  means  of  a  promise  of  marriage  ;(o) 
at  least,  not  directli/,  for  the  purpose  of  increasing  damages,  though  such 
evidence  may  be  given  indirectly,  and  is  frequently  received,  for  the  pur- 
pose of  vindicating  the  girl's  character. (p)  Declarations  of  the  defend- 
ant's wife  tending  to  show  that  she  aided  and  colluded  with  the  defendant 
in  seducing  the  plaintiff's  daughter,  have  been  admitted  in  evidence  in 
aggravation  of  damages.  (5') 

The  defendant  may  plead  that  the  person  seduced  was  not  the  plain- 
tiff's servant,(^r)  though  it  appears  unnecessary  to  do  so.(s)  It  is,  how- 
ever, safer  to  add  such  a  plea,  if  it  is  intended  to  rely  on  that  fact  as  a 
defence  to  *the  action.  But  the  defendant  cannot  pay  money 
into  Court.  (<) 

On  the  part  of  the  defendant  evidence  may  be  given,  in  mitigation 
of  damages,  not  only  of  the  general  bad  character  of  the  person  alleged 
to  have  been  seduced,  but  also  of  particular  acts  of  unchastity  on 
her  part.(M)  Eut  he  cannot  call  witnesses  to  prove  that  she  has 
talked  of  another  person  than  the  defendant  as  her  seducer  and  the 
father  of  her  child,  unless  she  be  first  asked,  in  cross-examination, 
whether  she  ever  used,  those  expressions. (w)  Such  evidence,  however, 
might  be  admissible  to  shew  general  misconduct  and  frequent  use  of 
loose  language. (if/) 

The  plaintiff  may  recover  damages  for  the  injury  which  his  feelings 
have  sustained,  in  addition  to  the  actual  expense  incurred  by  loss  of  ser- 
vice and  payment  of  doctor's  bills.  (;r)  And  in  one  case  Lord  Eldon  told 
the  jury,  that  in  estimating  the  damage  sustained  by  the  plaintiff,  they 
might  look  upon  her  as  a  parent  losing  the  comfort  as  well  as  the  service 
of  her  daughter,  in  whose  virtue  she  could  feel  no  consolation,  and  as 
the  parent  of  other  children,  whose  morals  might  be  corrupted  hy  her 
example. (j/) 

(n)  Bamficld  v.  Masscy,  1  Campb.  460.  (0)  Dodd  v.  Norris,  3  Camp.  519. 

(/))  Per  Garrow,  B.  (in  Elliott  v.  Nicklin,  5  Price,  647,)  who  was  counsel  in  Uodd  v. 
Norris ;  and  see  Tullidge  v.  Wade,  3  VVils.  18 ;  Capron  v.  Balmoud,  Exeter  Spr.  Ass. 
1831;  Rose,  on  Ev.  408. 

(9)  Knowles  V.  Compigne,  Wint.  Summ.  Ass.  1835;  Rose,  on  Ev.  44. 

(j)  Torrence  v.  Gibbins,  5  Q.  B.  297 ;  Davies  v.  Williams,  10  Q.  B.  725. 

(s)  Holloway  v.  Abell,  7  C.  &  P.  530;  Eager  v.  Grimwood,  1  Exc.  61. 

(/)  3  &  4  Wm.  4,  c.  42,  s.  21. 

(M)  Verry  v.  Watkins,  7  C.  &  P.  308;  and  see  Rex  v.  Martin,  6  C.  &  P.  562 ;  Reg. 
V.  Robins,  2  M.  &  Rob.  512 ;  Melhuish  v.  Collier,  15  Q.  B.  878. 

(«)  Carpenter  v.  Wall,  11  A.  &,  E.  80.3.  (w)  Ibid. 

(x)  As  to  doctor's  bills,  see  Dixon  v.  Bell,  1  Stark.  287. 

(y)  Bedford  v.  McKowI,  3  Esp.  119. 
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OP  THE  master's  DUTY  TO  RECEIVE  THE  SERVANT  INTO  HIS  SERVICE 
AND  TO  RETAIN  HIM;  AND  THE  SERVANT'S  REMEDIES  FOR  BREACH 
OF  SUCH  DUTIES. 

It  is  obviously  the  duty  of  every  man  who  has  engaged  another  person 
as  a  servant,  to  receive  such  person  into  his  service ;  and  if  he  refuse  to  do 
so,  without  any  good  reason  for  his  refusal,  such  person  may  maintain  an 
action  against  him  for  that  breach  of  contract. (a)  *Thus,  where  ,-  ^o  -i 
the  defendant  agreed  to  take  the  plaintiff,  who  was  a  shepherd,  into  •-  J 
his  service  at  certain  wages,  for  the  then  next  lambing  season,  for  five 
weeks  next  ensuing  after  the  28th  of  February  then  next,  but  afterwards 
refusing  to  allow  him  to  enter  into  his  service,  the  plaintiff  recovered 
damages  in  an  action  brought  for  such  breach  of  contract  on  the  part  of 
the  defendant.  (6)  To  sustain  this  action,  however,  it  would  of  course  be 
necessary  to  prove  a  legally  binding  contract  of  hiring  and  service. (c) 
It  is  obvious  that  what  would  be  a  good  reason  for  discharging  a  servant, 
would  be  an  equally  good  reason  for  refusing  to  receive  him  into  one's 
service  after  having  engaged  to  do  so.  But  it  is  no  answer  to  an  action 
for  not  performing  an  agreement  to  employ  the  plaintiff,  that  he  has 
entered  into  a  conspiracy  to  depart  from  the  agreement,  unless  the  con- 
spiracy has  been  acted  on.{d) 

It  is  the  duty  of  a  master  to  retain  the  servant  during  the  whole  time 
that  he  has  contracted  to  do  so;  and  if  he  dismiss  the  servant  before  the 
expiration  of  that  period  without  lawful  cause,  (e)  the  servant  may  main- 
tain an  action  against  hitn  for  such  wrongful  dismissal. 


(a)  Bracegirdle  v.  Herald,  1  B.  &  Aid.  722,  ante,  p.  17;  Blogg  v.  Kent,  6  Bing. 
G14,  where  there  is  only  one  copy  of  the  contract  of  hiring  the  Court  will  compel  the 
party  in  whose  possession  it  is,  to  produce  it  to  the  other  parly,  ibid. 

(6)  Clark  v.  Allatt,  4  C.  B.  335. 

(c)  Bracegirdle  v.  Heaid,  ubi  supra.  As  to  the  requisites  of  the  contract,  see  ante, 
ch.  2. 

{d)  Hemingway  v,  Hamilton,  4  M.  &  W.  115.  See  the  pleadings  in  Mercer  v. 
Whall,  5  Q.  B.  447. 

(e)  See  the  preceding  chapter  as  to  what  causes  will  justify  the  dismissal  of  a  servant. 
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Where  a  servant  is  dismissed  by  his  master  during  the  period  of  ser- 
vice agreed  upon,  for  alleged  misconduct  or  other  cause,  the  Court  of 
Chancery  will  not  interfere  by  injunction  to  restrain  the  master  from  so 
doing,  but  will  leave  the  servant  to  his  action  at  law.  In  a  recent 
r  *Qi.  ~\  ^^^^'(f)  Lord  Cranworth,  V.  C,  granted  *an  injunction  to 
L  -I  restrain  the  defendants,  who  kept  a  lucifer  match  manufactory, 
from  discharging  the  plaintiff,  who  was  appointed  manager  under  a 
written  agreement.  But  the  Lord  Chancellor  (Lord  Truro),  on  appeal, 
dismissed  the  order,  saying  he  did  not  recollect  any  instance  of  any 
attempt  on  the  part  of  a  Court  of  equity  to  compel  the  employer  to 
retain  the  servant,  agent,  or  manager,  and  not  to  forbear  to  leave  him 
to  his  remedy  at  law.  "Consider,"  added  his  lordship,  "what  the 
effect  would  be :  how  is  it  possible  for  an  employer  or  an  agent  to  go  on 
in  the  intimate  connexion  which  such  a  conti-act  is  calculated  to  create  ? 
They  are  to  be  on  the  same  premises — acting  in  the  management  of  the 
same  business  in  this  case,  and  if  there  is  mutual  dissatisfaction,  well  or 
ill  founded,  it  is  perfectly  clear  that  a  management,  conducted  under 
such  circumstances,  must  tend  very  much  to  the  prejudice  of  the  con- 
cern— in  this  case,  I  think,  particularly." 

REMEDIES   EOR    SERVANT   WRONGFULLY   DISCHARGED. 

A  servant,  wrongfully  discharged,  has  however  the  two  following 
remedies  open  to  him  at  law,  either  of  which  he  may  pursue  immedi- 
ately on  bis  discharge,  (^r) 

pjuqr-j  First.  He  may  treat  the  contract  of  hiring  and  service  *as 
L  -I  continuing,  and  bring  a  special  action  against  his  master  for 
breaking  it  by  discharging  him ;  and  this  remedy  he  may  pursue 
whether  his  wages  are  paid  up  to  the  period  of  his  discharge  or  not :  or. 
Secondly.  If  his  wages  are  not  paid  up  to  the  time  of  his  discharge, 
he  may  treat  the  contract  of  hiring  and  service  as  rescinded,  Si,udi 
sue  his  master  on  a  quantum  meruit  for  the  services  he  has  actually 
rendered.  (A) 

(/)  Slockcr  V.  Brockelbank,  20  L.  J.,  N.  S.,  Ch.  Cas.  408.  Where  the  master  is  a 
trustee,  however,  as  in  the  case  of  trustees  of  a  schoool,  the  Court  of  Chancery  will 
sometimes,  on  a  fit  case  being  made  out,  interfere.  See  Willis  v.  Child,  13  Beav.  117; 
S.  C.  20  L,  J.,  N.  S.,  Ch.  Cas.  113,  where  Lord  Langdale,  M.  R.,  granted  an  injunc- 
tion to  restrain  the  trustees  of  a  charity  school  from  discharging  the  master;  and 
see  Doe  v.  Willis,  5  Exc.  894. 

ig)  Pagani  v.  Gandolfi,  2  C.  &  P.  370.  See  2  Smith's  L.  C.  20,  note  to  Cutter  v. 
Powell.  It  is  there  stated  as  the  result  of  the  authorities,  that  a  servant  wrongfully 
discharged  has  his  election  of  three  remedies,  viz.,  the  two  spoken  of  in  the  text,  and 
also  "he  may  wait  till  the  termination  of  the  period  for  which  he  was  hired,  and  may 
then,  perhaps,  sue  for  his  whole  wages  in  indebitatus  assumpsit,  relying  on  the  doc- 
trine of  constructive  service:"  in  support  of  which  Gandall  v.  Pontigny,  1  Stark.  198; 
S.  C.  4  Campb.  375,  and  Collins  v.  Price,  4  Bing.  132,  are  cited.  But  it  is  also  added, 
"  vide  tamen,  the  observations  of  the  Judges  in  Smith  v.  Hay  ward,  7  A.  &  E.  544." 
It  is  conceived,  however,  that  this  third  course  cannot  be  adopted,  and  that  the  cases 
which  appear  to  support  it  must  now  be  considered  to  be  overruled.  See  Fewings  v. 
Tisdal,  1  Exc.  295;  Elderton  v.  Emmens,  6  C,  B.  160;  Goodman  v.  Pocock,  15  Q.  B. 
576 ;  Beckham  v.  Drake,  2  Ho.  Lords  Cas.  606,  where  Erie,  J.,  said,  "  where  a  promise 
for  continuing  employment  is  broken  by  the  master,  it  is  the  duty  of  the  servant  to 
use  diligence  to  find  another  employment." 

(A)  Lilley  v.  Elwin,  11  Q.  B.  755;  Planche  v.  Colburn,  8  Bing.  14;  Archard  v. 
Horner,  3  C.  &  P.  349. 
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The  former  of  these,  however,  is  the  remedy  more  usually  adopted. 
And  it  is  the  preferable  one,  as,  in  the  latter  case,  the  action  is  founded 
on  an  implied  contract  arising  out  of  actual  services,  and  no  such  con- 
tract arises  by  implication  of  law  upon  a  simple  dissolution  of  a  special 
contract  of  hiring  and  service;(/)  and  though  a  jury  are  at  liberty  to 
imply  such  a  contract  from  circumstances, (/.:)  and  probably  would  in 
most  cases  do  so,  yet  they  are  not  hound  to  do  so,  and  could  only  imply 
a  contract  to  pay  wages  for  the  services  actually  rendered.  And  there- 
fore, in  the  latter  form  of  action,  a  servant  coidd  only  recover  wages  up 
to  the  time  of  his  discharge;  whilst  in  the  former  case,  the  action  being 
founded  on  a  contract,  which  the  law  would  imply  on  the  part  of  the 
master,  to  indemnify  the  servant  against  all  such  damages  as  he  had  sus- 
tained by  reason  of  the  master's  breach  of  contract  in  discharging  the 
servant,  and  not  allowing  him  to  perform  Ms  part  of  the  contract, — the 
servant,  if  he  recovered  at  all,  would  recover  something  heyond  the 
amount  of  wages  due  at  the  period  of  his  discharge. (A 

First.     Of  the  action  for  wrongful  dismissal. (j?i) 

The  right  of  a  servant  wrongfully  discharged  to  maintain  this  action 
does  not  depend  on  the  question  whether  or  not  his  wages  are  paid  up  to 
the  period  of  his  discharge.  It  is  utterly  irrespective  of  that.  In  this 
action  the  servant  seeks  compensation,  not  for  services  he  has  rendered 
previous  to  his  discharge,  but  for  the  injury  he  ^has  sustained  ^  ^(.^  -, 
ly  such  discharge^  in  not  being  allowed  to  serve  and  earn  the  L  J 
wages  agreed  upon.(7i) 

In  order  to  entitle  a  servant  to  maintain  this  action,  he  must  be  ready 
and  willing  to  continue  in  his  master's  service,  at  the  time  he  is  dis- 
charged.(o)  And  this  readiness  implies  his  ability  to  do  so,(p)  for  if  he 
enter  the  service  of  another  before  his  discharge,  and  is  thereby  dis- 
abled from  serving  his  first  master  in  the  manner  contracted  for,  he  could 
not  be  ready  to  serve  him.(2)  And  upon  a  traverse  of  that  averment 
his  action  would  be  defeated.  But  although  it  is  necessary  that  he  should 
be  ready  and  willing,  and  able  to  serve  his  master,  in  order  to  enable  him 
to  sue  his  master  for  a  wrongful  discharge,  it  is  not  necessary  that  he 

(»)  Lamburn  v.  Cruden,  2  M.  &  G.  253, 

{k)  Ibid ;  and  see  Thomas  v.  Williams,  1  A.  &  E.  685,  and  Planche  v.  Colburn,  5 
C.  &  P.  61. 

{I)  See  further  as  to  damages,  post. 

(m)  As  to  the  form  of  the  declaration  see  Lush  v.  Russell,  4  Exc.  637  ;  S.  C.  7  D.  &  L. 
228.  In  Crocker  V.  Molyneu.x,  3C.&,  P.  470,  it  was  held,  that  a  servant  who  was  hired  'at 
tliirty  guineas  a  year  and  a  suit  of  clothes,'  and  was  provided  with  a  livery,  but  was  dis- 
missed  without  sutficient  cause  before  the  end  of  the  year,  could  not  maintain  trover  for 
the  livery  against  his  mistress,  the  property  in  which  was  in  his  mistress  who  had  provi- 
ded it;  and  that  his  remedy  was  an  action  for  not  being  allowed  to  serve  to  the  end  of 
the  year,  and  so  to  become  entitled  to  the  livery." 

(n)  See  Elderton  v.  Emmens,  6  C.  B.  187,  and  Beckham  v.  Drake,  2  Ho.  Lords  Cas. 
606. 

(o)  See  2  Wms.  Saund.  352,  et  seq. ;  notes  to  Peters  v.  Opie. 

{p)  Per  Alderson,  B.,  Wallis  v.  Warren,  4  Exc. 364. 

(y)  Spotswood  V.  Barrow,  1  Exc.  804 ;  S.  C.  5  D.  &  L.  373,  where  a  plea  that  the 
plaintiff  entered  the  service  of  another,  was  held  bad  on  special  demurrer,  as  being  an 
argumentative  traverse  of  his  readiness  to  serve  the  defendant. 
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should  offer  to  do  so,(r)  if  he  can  prove  bis  readiness,  &c.,  in  any  other 
way.  It  is  obvious,  however,  that  an  offer  to  discharge  his  duty  is  the 
best  proof  of  his  readiness  to  do  it. 

In  this  form  of  action  the  plaintiff  cannot  recover  wages  due[s)  for  the 
period  during  which  he  has  actually  served.  These  wages  must  be  re- 
covered on  the  count  for  wages,  which  may  be  added  to  the  count  for 
wrongful  dismissal. 

Therefore,  where(<)  in  an  action  for  wrongful  dismissal  it  appeared  that 
the  defendant  was  chairman  of  a  company  by  which  the  plaintiff  was 
retained  in  the  capacity  of  superintendent  of  works,  "  the  salary  to  he  at 
the  rate  of  one  hundred  and  fifty  guineas  per  annum,  either  party  to 
have  the  option  of  terminating  the  engagement  by  giving  one  month's 
written  notice ;  and  that  at  the  end  of  eighteen  months  the  plaintiff  was 
dismissed  without  notice,  no  wages  having  been  paid  him.  And  a  month 
r»Q7T  *^f*^6r  dismissal  the  plaintiff  brought  his  action  upon  the  agree- 
L  -I  ment,  stating  as  the  breach  of  it  that  the  defendant  would  not 
continue  the  plaintiff  in  his  employ  till  the  expiration  of  such  month's 
notice,  but  discharged  him  in  the  middle  of  a  year  without  notice ;  but 
the  declaration  did  not  contain  the  common  count  for  wages :  it  was  held, 
that  the  plaintiff  could  not,  without  that  count  (which  he  might  have 
added)  recover  any  thing  more  than  a  month's  wages,  the  loss  of  them 
being  the  damage  he  had  sustained  by  not  having  received  the  month's 
notice  agreed  upon. 

But  a  servant  whose  wages  are  payable  at  stated  periods,  as  quarterly, 
and  who  is  wrongfully  discharged  between  those  periods,  as  in  the  mid- 
dle of  a  quarter,  may  in  this  form  of  action  recover  wages  for  the  period 
of  service  which  has  elapsed  since  the  last  periodical  payment  of  his 
wages  in  the  shape  of  damages  for  his  master's  breach  of  the  contract 
between  them.  And  if  he  elect  to  bring  this  action  for  his  wrongful 
discharge,  and  wages  for  the  broken  period  of  service  are  not  included  in 
the  damages  recovered  in  it,  he  cannot  afterwards  recover  them  in  an 
action  for  wages,  as  the  action  for  wrongful  discharge  treats  the  contract 
of  hiring  and  service  as  still  in  existence,  while  the  action  for  wages 
earned  in  a  broken  quarter  treats  it  as  rescinded.  And  the  servant  can- 
not do  both,  that  would  be  allowing  him  to  blow  both  hot  and  cold.(K) 

Where  an  action  for  wrongful  discharge  (the  declaration  in  which  also 
contained  counts  for  wages,  and  work  and  labour,  &c.)  was  referred  to  an 
arbitrator,  who  awarded  to  the  plaintiff  a  sum  of  money  equivalent  in 
amount  to  the  wages  he  would  have  been  entitled  to  receive  from  the  de- 
fendant on  the  day  when  the  action  was  commenced;  but  no  claim  was 
made  before  the  arbitrator  for  any  compensation  in  damages  for  the  dis- 


(r)  VVallis  v.  Warren,  4  Esc.  361  ;  and  see  Levy  v.  Lord  Herbert,?  Taunt.  314  ;  but 
see  Wilkinson  v.  Gaston,  9  Q.  B.  137. 

(s)  See  Goodman  v.  Pocock,  15  Q.  B.  576,  that  he  may  recover  damages  for  service 
during  a  broken  period. 

it)  Hartley  v.  Harman,  11  A.  &  E.  798. 

{n)  Goodman  v.  Pocock,  15  Q.  B.  576  ;  S.  C.  19  Law  J.,  N.  S.,  Q.  B.,  410.  There- 
fore, if  the  declaration  contain  a  count  for  wages,  as  well  as  one  for  wrongful  dis- 
charge, the  plaintiff  must  be  careful  to  take  a  verdict  on  one  only  of  those  counts,  not 
on  both.     See  per  Coleridge,  J.,  ibid. 
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missal,  except  so  far  as  the  special  count  in  the  declaration,  and  the  evi- 
dence of  the  employment  and  dismissal  might  amount  to  such  a  claim  ; 
it  was  held,  that  the  plaintiff  could  not  afterwards  sustain  another  action 
for  ^compensation  in  damages,  in  consequence  of  the  dismissal  ^  ^^.^  .. 
from  the  defendant's  employ  before  the  end  of  the  year,  but  that  L  -I 
the  award  of  the  arbitrator  was  a  bar  to  such  action. (y) 

If  in  an  action  for  wrongful  discharge  the  defence  insisted  on  is  that 
the  defendant  was  justified  in  discharging  the  plaintiff,  such  defence  must 
be  specially  pleaded,  (;/.')  and  cannot  be  given  in  evidence  under  the  gen- 
eral issue. (.r)  And  so  in  an  action  for  wages  upon  an  implied  contract,  a 
defendant  who  has  only  pleaded  the  general  issue  cannot  go  into  evidence 
of  misconduct,  except  such  as  goes  to  shew  that  there  was  no  implied 
contract  to  pay  wages. (3/) 

The  amount  of  damages  which  a  servant  would  recover  in  an  action 
for  wrongful  discharge  must  of  course  depend  on  the  nature  of  the  con- 
tract, and  the  wages  agreed  to  be  paid.  In  the  case  of  a  domestic  or 
menial  servant,(2)  or  where  there  was  an  express  agreement  for  a  month's 
notice,(a)  it  would  be  a  mouth's  wages;  but,  generally  speaking,  the 
amount  of  damages  is  a  question  for  the  jury  to  determine  :  and  in  a  re- 
cent case,(6)  in  which  a  clerk  who  had  been  hired  for  two  years  was 
wrongfully  dismissed  after  about  one  quarter's  service,  and  then  broiight 
his  action  for  such  wrongful  dismissal,  and  the  jury  awarded  him  a  sum 
equal  to  twelve  months'  salary,  the  Court  of  Common  Pleas  refused  to 
interfere,  not  considering  the  damages  excessive.  Where  no  specific 
wages  have  been  agreed  upon,  the  measure  of  damages  is  obtained  by 
considering  what  is  the  usual  rate  of  wages  for  the  employment  contracted 
*for,  and  what  time  would  be  lost  before  a  similar  employment  ^  ^^^  -, 
could  be  obtained.  L         -^ 

In  a  case  where(^f?)  the  defendants,  directors  of  a  mining  company  in 
South  America,  agreed  to  employ  the  plaintiff  as  superintendent  of 
mines  for  three  years,  at  a  salary  increasing  yearly,  and  the  directors 
were  at  liberty  to  dissolve  the  agreement  at  any  time  on  giving  the  plain- 
tiff twelve  months'  notice,  or  paying  him  twelve  months'  salary  in  lieu 
of  such  notice,  and  a  reasonable  sum  towards  defraying  his  expenses  to 
England ;  and  if  the  plaintiff  served  the  three  years,  he  should  be  enti- 
tled to  the  expenses  attending  the  return  of  himself  and  his  family  :  the 
directors  dismissed  him  before  the  expiration  of  the  second  year,  with- 
out giving  him  notice,  or  paying  him  the  year's  salary  :  It  was  held,  that 
he  was  only  entitled  to  one  year's  salary  from  the  date  of  his  dismissal, 

(v)  Dunn  v.  Murray,  9  B.  »fe  C.  780. 

{w)  Where  to  an  action  of  wrongful  dismissal  the  defendant  pleaded,  tiiat  tl)e  plain- 
tiff misconducted  himself,  without  this  tiiat  the  defendant  dismissed  him  without  rea- 
sonable cause,  upon  which  plea  the  plaintitT joined  issue,  it  was  held,  that  the  plaintiff's 
misconduct,  as  well  as  the  fact  of  dismissal,  was  in  issue.  See  Lush  v.  Russell,  .5 
Exc.  203  ;  S.  C.  1  L.  M.  &l  P.  3G9  ;  but  see  Powell  v.  Bradbury,  7  C.  B.  201. 

(x)  Speck  V.  Phillips,  5  M.  &  VV,  279.  See  the  preceding  chapter  as  to  what  causes 
will  justify  the  discharge  of  a  servant. 

(y)  Cooper  v.  Whitehouse,  G  C.  &  P.  545.        (2)  Fewings  v.  Tisdal,  1    Rxc.  295. 

(a)  Harlley  v.  Harman,  11  A.  &.  E.  798.  (6)  Smith  v.  Thompson,  8  C.  B,  444. 

(c)  See  per  Erie,  J  ,  in  Beekhiim  v.  Drake,  2  Ho.  Lords  Cas.  G06. 

{(l)  French  v.  Brooke,  4  M.  &  P.  IL 
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and  to  his  own  expenses  for  his  return  to  England  :  and  the  jury  having 
found  for  these  suras  only,  the  Court  refused  to  increase  the  verdict  by 
adding  expenses  incurred  by  the  plaintiff  for  the  return  of  his  family,  or 
for  the  salary  which  would  have  accrued  from  the  time  of  his  dismissal 
to  the  end  of  the  third  year,  when  his  service  would  have  terminated. 

Secondly.  Of  the  common  action  for  wages  brought  by  a  servant 
wrongfully  discharged. 

This  form  of  action,  treats  the  contract  of  hiring  and  service  as  re- 
scinded. The  ground  on  which  a  servant  wrongfully  discharged  may 
support  it,  is  one  equally  applicable  to  all  contracts,  viz. :  that  when  one 
party  to  a  contract  has  absolutely  refused  to  perform  something  essential 
on  his  side  of  the  contract,  the  other  party  is  at  liberty  to  rescind  it,  and 
sue  for  what  he  has  already  done  under  it  upon  a  quantum  meruit.(e)(l). 

Where  the  servant  elects  to  pursue  this  remedy  immediately  on  his 
discharge,  he  can  only  recover  wages  for  the  period  during  which  he  has 
r*inm  "^''"^*%  se?'i;efZ.(/)  *  And  it  is  conceived  that  even  if  he  wait 
L  -■  till  the  expiration  of  that  period  for  which  he  agreed  to  serve, 
and  then  bring  an  action  in  this  form,  he  cannot  recover  any  more.(^) 

And  where  a  servant  has  refused  to  treat  the  contract  of  hiring  and 
service  as  rescinded  by  his  wrongful  discharge,  and  has  brought  a  special 
action  against  his  master  for  such  wrongful  discharge,  he  cannot  after- 
wards treat  the  contract  as  rescinded,  and  sue  in  this  form  of  action  for 
wages  during  a  broken  quarter, — they  must  be  recovered  in  the  special 
action  or  not  at  all. (/A 

OP  THE  DUTY  OF  THE  MASTER  TO  PAY  THE  SERVANT  HIS  "WAGES,  AND 
or  THE  servant's  REMEDIES  TO  RECOVER  THEM. DEFAULT  ;  BANK- 
RUPTCY J    DEATH    OF  MASTER. ^DEFAULT. DEATH    OF    SERVANT. 

Unless  the  circumstances  under  which  services  of  any  sort  have  been 
rendered  by  one  person  to  another,  are  such  as  to  afford  evidence  of  a 
contract,  either  express  or  implied,  on  the  part  of  the  person  served  to 
pay  for  them,  there  is  no  duty  binding  him  to  do  so :  and  it  is  clear  that 
the  servant  cannot  maintain  an  action  for  wages  for  such  services. (z) 
Where,  therefore,  a  person  who  had  been  a  slave  in  the  West  Indies  on 
an  estate  belonging  to  a  lady,  came  over  with  her  to  England,  and  con- 

(e)  See  2  Smith's  L.  C.  18,  note  to  Cutter  v.  Powell,  where  the  cases  are  collected. 
Planche  v.  Colburn,8  Bing.  14;  Archard  v.  Horner,  3  C.  &  P.  349  ;  Smith  v.  Hay  ward, 
7  A.  «&.  E.  544;  Fewings  v,  Tisdal,  1  Exc.295. 

(/)  Smith  V.  Hay  ward,  7  A.  &  E.  544;  Fewings  v.  Tisdal,  1  E.xc.  295.  See  as  to 
the  form  of  particulars  of  plaintiff's  demand  ;  liarrisv.  Montgomery,  2  L.  M.  &  P.  425. 

(g-)  Ante,  p.  94,  note  {g).  (//)  Goodman  v.  Pocock,  15  Q.  B.  576. 

(i)  The  mere  existence  of  a  valid  contract  of  hiring  and  service  does  not  necessarily 
imply  a  contract  to  pay  wages;  as  it  often  happens  with  boys  and  others  that  their 
board,  lodging,  and  clothes,  together  with  the  opportunity  of  learning  their  master's 
business,  or  the  latter  consideration  alone,  is  a  sufficient  compensation  for  their  servi- 
ces.    Sec  Rex.  v.  Shinfield,  14  East,  541. 

(1)  See  Mr.  Wallace's  note,  and  cases  there  cited,  2  Sm.  L.  C.  p.  28,  3rd  Am.  ed. — 
1847. 
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tinued  in  her  husband's  service  in  England  :  it  was  held  that  he  could 
not  maintain  any  action  for  wages  against  the  husband  without  some 
evidence  of  a  promise  by  him  to  pay  wages,  (/c)  And  so  where  a  man 
*and  wife  lived  with  his  brother  and  assisted  him  in  carrying  on  ^.^^-1/^1-1 
bis  business :  it  was  held  to  be  clear  that  he  and  his  wife  were  *-  -• 
not  entitled  to  be  paid  for  their  services,  unless  the  jury  were  satisfied 
that  there  was  a  contract  express  or  implied  on  the  part  of  the  defend- 
ant to  pay  for  such  services. (^) 

Upon  similar  principles  it  is  equally  clear,  that  where  a  stipulated 
remuneration  has  been  agreed  upon,  the  servant  has  no  claim  to  add- 
itional remuneration  on  the  mere  ground  of  his  performance  of  additional 
services ;  unless  he  can  prove  some  contract  either  express  or  implied  on 
the  part  of  his  master  to  pay  him  an  increased  salary  for  his  additional  ser- 
vices, he  can  recover  no  remuneration  for  them.  Thus,  where  a  clerk  to 
the  commissioners  of  land  tax  employed  the  plaintiff  as  his  deputy  at  a 
salary  of  100?.  a  year,  and  on  new  duties  being  imposed,  which  gave  the 
clerk  additional  work,  the  plaintiff  also  performed  that :  it  was  held,  that 
he  was  not  legally  entitled  to  any  additional  salary  on  that  account :  Lord 
Kenyon  observing  that,  if  he  was,  every  porter  in  a  shop  or  clerk  in  an 
office  would,  upon  an  increase  of  his  master's  business,  be  equally  entitled 
to  demand  an  increase  of  wages. (wi) 

And  it  has  been  held,  that  upon  a  simple  dissolution  of  a  special  con- 
tract of  hiring  and  service,  no  new  contract  arises,  by  implication  of  law, 
in  respect  of  services  performed  under  such  special  contract  previously  to 
its  being  so  dissolved.  (?i) 

Where,  therefore,  the  plaintiff  was  engaged  as  superintendent  of  packets 
in  the  service  of  a  steamboat  company  at  a  yearly  salary  payable  quar- 
terly ;  and  a  month  after  the  termination  of  one  of  the  years  of  the  service 
tendered  his  resignation,  which  after  another  month  was  accepted,  but 
nothing  was  said  about  remuneration  for  the  time  elapsed  since  the  ter- 
mination of  the  last  year's  service  :  it  was  held,  that  the  law  would  not 
imply  an  engagement  to  pay  for  the  services  performed  during  that  time, 
but  that  it  ought  to  have  been  left  to  the  jury  to  say  whether  the  parties 
had  come  to  an  agreement  that  those  services  should  be  paid  for.  In 
fact,  it  may  be  said  to  be  a  question  for  a  jury  in  all  cases  where  j.^-,(\,y-, 
*services  have  been  rendered  without  any  express  contract  to  pay  L  "'-' 
for  them,  whether  or  not  there  was  an  implied  contract  to  do  so. 

In  such  cases  the  defendant  may  give  such  evidence  as  goes  to  show 
that  the  circumstances  from  which  the  plaintiff  would  induce  a  jury  to 
imply  a  contract  to  pay  wages,  do  not  warrant  any  such  inference  :  as 
that  the  plaintiff  cohabited  with  him;  since  that  goes  to  shew  that  the 
contract  was  not  one  of  hiring  and  service,  but  of  a  different  nature. (?m) 
Or  the  defendant  may  shew  that  the  plaintiff  misconducted  himself  in 

(k)  Alfred  v.  Fitzjames,  3  Esp.  3 ;  and  see  Rex  v.  Thames  Ditton,  4  Douj^.  300, 
where  Lord  Mansfield  said,  that  he  always  nonsuited  slaves  who  had  been  brought 
over  to  England  and  commenced  actions  tor  wages. 

(Z)  Davies  v.  Davies,  9  C.  &  P.  87. 

{m)  Bell  V.  Drummond,  Peake,  45  ;  and  see  Harris  v.  Watson,  Peakc    72. 

(n)  Lamburn  v.  Cruden,  2  M.  &  G.  253. 

(n«)  Bradshaw  v.  Hay  ward,  Carr.  &,  M.  591. 
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such  a  maimer  as  to  rebut  any  inference  of  an  implied  contract  to  pay  for 
his  services.  But  unless  such  evidence  shews  that  there  was  no  implied 
contract  at  all,  the  plaintiff 's  misconduct  should  be  specially  pleaded.(o) 
Both  the  plaintiff  and  defendant  may  also  give  evidence  of  the  value  of 
the  services  rendered,  (p) 

It  sometimes  happens  that,  by  the  terms  of  the  agreement  entered  into, 
it  is  left  to  the  employer  to  determine  whether  or  not  any  remuneration 
should  be  paid  for  services  rendered,  and  what  amount  should  be  paid. 
In  such  cases,  if  it  appear  clearly  to  have  been  the  intention  of  the  par- 
ties that  the  employer  should  decide  whether  or  not  he  would  make  any 
remuneration  for  the  services  rendered,  no  action  can  be  maintained 
against  him,  by  the  person  employed,  unless  the  employer  has,  after  the 
performance  of  the  work,  expressly  promised  to  pay  something. 

Thus  where  a  person  performed  work  for  a  committee,  under  a  resolu- 
tion that  any  service  to  be  rendered  by  him  should,  at  a  certain  time,  be 
"  taken  into  consideration,  and  such  remuneration  be  made  as  should  be 
deemed  right :"  it  was  held,  that  no  action  would  lie  to  recover  remune- 
ration for  such  work,  as  the  person  employed  threw  himself  upon  the 
mercy  of  the  committee,  who  were  to  judge  whether  he  should  have  any 
thing,  and,  if  any  thing,  then  how  much. (5') 

r*inR1  *Sut  if  it  appear  from  the  agreement  to  have  been  the  inten- 
•-  tion  of  the  parties  that  the  servant  s7io?<ZfZ6e  remuneratecl,{r)  but 

the  amount  of  his  remuneration  was  not  settled,  he  will  be  entitled  to  re- 
cover upon  the  quantum  meruit  the  fair  value  of  his  services,  and  the 
defendant  may,  of  course,  show  that  they  were  not  so  valuable  as  the 
plaintiff  would  make  out.(s)  Thus,  where  a  law  stationer(A  said  to  his 
son  on  coming  of  age,  "  You  shall  have  fifteen  shillings  a  week  till  Octo- 
ber :  the  books  will  then  be  made  up,  and  you  shall  have  a  share ;  we 
need  not  talk  of  the  share  till  October  comes ;  we  shall  settle  it  then :" 
Lord  Elleuborough  held,  that  the  son  was  evidently  entitled  to  a  bene- 
ficial interest  in  the  business,  leaving  the  amount  to  be  settled  when  the 
books  should  be  balanced;  and  that  the  jury  must  consider  what  was  a 
fair  and  just  proportion  for  the  father  to  give,  and  the  son  to  expect, 
after  what  had  passed  between  them. 

So  where  A.  agreed(M)  to  enter  into  the  service  of  B.,  and  wrote  to 
him  a  letter  as  follows, — '^  I  hereby  agree  to  enter  your  service  as  weekly 
manager,  commencing  next  Monday  :  and  the  amount  of  payment  I  am 
tto  receive  I  leave  entirely  to  youj" — and  A.  served  B.  in  that  capacity 
for  six  weeks  :  it  was  held  (Parke,  B.,  dissentiente)  that  the  contract 
implied  that  A.  was  to  be  paid  something,  at  all  events,  for  the  services 

(0)  Cooper  V.  Whitehouse,  6  C.  &  P.  345.  See  Monkman  v,  Shepherdson,  11  A.  & 
E.  411,  where  to  an  action  for  wages  the  defendant  pleaded  an  agreement  that  the 
plaintiff  should  have  none  if  he  got  drunk,  &c. 

ip)  Baillie  v.  Kell,  4  Bing.  N.  C.  638;  Bird  v.  McGaheg,  2  Carr.  &  K.  707,  post,  p. 
103.  (g)  Taylor  v.  Brewer,  1  M.  &  S.  290. 

(r)  As  is  generally  the  case  where  professional  men  are  employed.  In  such  cases, 
however,  the  onus  lays  upon  the  plaintiff  to  make  out  his  case  if  the  employer  raise  a 
doubt  whether  the  services  were  not  to  be  gratuitous  ;  Hingeston  v.  Kelly,  18  L.  J., 
N.  S.,  E.\c.  360.  (s)  Baillie  v.  Kell,  4  Bing.  N.C.  638. 

(/)  Peacock  v.  Peacock,  2  Camp.  45.  (u)  Bryant  v.  Flight,  5  M.  &  W.  114. 
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performed,  and  that  the  jury,  in  an  action  on  a  quantum  meruit,  might 
ascertain  what  B.,  acting  bona  fide,  would  or  ought  to  have  awarded. 

And  where  a  verbal  agreement  had  been  made,(y)  on  behalf  of  a  board 
of  guardians,  with  a  surgeon,  to  attend  a  number  of  pauper  children  who 
had  been  attacked  by  *Asiatic  cholera,  for  which  he  was  to  receive  r-*i04.n 
whatever  remuneration  the  hoard  of  c/uardians  should  allow  as  ••  -■ 

n'f/ht  and  proper,  and  he  attended  them  for  several  weeks,  after  which 
the  board  tendered  him  fifty  pounds  as  a  remuneration  :  it  was  held,  by 
Maule,  J.,  that  he  might  maintain  an  action  for  what  was  right  and  pro- 
per, and  left  it  to  the  jury  to  ascertain  what  the  board,  acting  bona  fide, 
ought  to  have  awarded. 

If  either  of  the  above  questions  depend  upon  the  certificate  of  a  third 
person,  the  obtaining  such  certificate  is,  in  general,  a  condition  precedent 
to  the  right  of  the  servant  to  maintain  any  action,  and  if  it  is  withheld 
by  such  third  person,  even  by  fraud,  no  action  for  wages  can  be  main- 
tained by  the  servant.  His  remedy  is  an  action  against  the  third  person 
for  withholding  the  certificate. (io)  In  a  case,(.'C)  therefore,  where  the 
plaintiff  agreed  to  serve  the  defendant  as  apothecary's  assistant  for  one 
year  gratuitously,  and  after  that  to  receive  such  salary  as  C.  should 
think  reasonable,  and  it  appeared  that  no  application  had  been  made  to 
C.  to  fix  any  salary  :  it  was  held,  that  the  plaintiff  could  not  recover  any 
salary. 

By  the  Truck  Act,(,y)  which  does  not  apply  to  domestic  servants  or 
servants  in  husbandry, (2)  the  payment,  in  certain  trades,  of  wages  in 
goods,  or  otherwise  than  in  the  current  coin  of  the  realm,  is  prohibited. 

The  action  for  wages  should  of  course  be  brought  against  the  person 
by  or  for  whom  the  plaintiff  was  hired.  Where  a  dissenting  minister  was 
appointed  to  a  chapel  hy  part  of  the  trustees,  but  received  a  notice  dis- 
charging him  and  demanding  possession  of  the  chapel,  signed  by  all  the 
trustees,  upon  which  he  sued  them  all  for  his  salary ;  he  was  nonsuit- 
ed.(a)  But  it  has  been  held,  in  the  case  of  a  servant  engaged  by  one  of 
several  partners,  that  all  the  partners  would  be  liable,  if  the  contract  was 
made  in  respect  of  the  partnership,(6)  *althoughthe  contract  was  p;^-|Af;^ 
in  writing,  (not  being  by  deed,)  and  signed  by  one  only.  How-  ^  J 
ever,  where  one  proprietor  of  a  newspaper  contracted  with  a  person  to 
write  articles  for  it,  other  proprietors,  who  were  no  parties  to  the  contract. 


{v)  Bird  V.  McGaheor,  2  Carr.  &  K.  707.  In  this  case  evidence  was  admitted  of  the 
scientific  skill  of  the  plaintiff.  See  Baxter  v.  Gray,  3  M.  &  G.  771,  where  a  surgeon, 
who  had  attended  a  patient  in  expectation  of  a  legacy,  was  allowed  to  maintain  an 
action  for  his  services  against  the  patient's  executors,  having  been  disappointed  of  his 
legacy. 

(jo)  See  the  cases  of  I\Iorgan  v.  Birnie,  9  Bing.  673  ;  Milner  v.  Field,  5  Exc.  829, 
which  were  cases  of  building  contracts  where  the  architect's  certificate  had  not  been 
obtained.  (z)  Owen  v.  Bowen,  4  C.  &,  P.  f)3. 

(v)  1  &  2  VVm.  4,  c.  37.  On  the  construction  of  this  act  see  Chawncr  v.  Cummings, 
8  Q.  B.  311 ;  Riley  v.  Warden,  2  Exc.  59. 

(2)  Sect.  20.     The  trades  to  which  it  does  apply  are  specified  in  sect.  19. 

(o)  Cooper  V.  VVliitehouse,  G  C.  &,  P.  515. 

{h)  Beckham  v.  Knight,  1  M.  &  G.  738;  Drake  v.  Beckham.  9  M.  &.  VV.  79 ;  S.  C. 
11  M.  &  VV.  315,  2  Ho  Lords  Cas.  579,  6.23. 
January,  1852. — 7 
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caunot  be  made  liable  to  pay  the  salary  of  such  person  by  means  of  the 
statute  6  &  7  Wm.  4,  c.  76.(c) 

Where  the  amount  sought  to  be  recovered  for  wages  is  under  fifty 
pounds,  the  plaintiff  may  sue  for  them  in  the  county  court. (c?)  Where 
the  amount  is  under  twenty  pounds,  he  must  sue  in  that  court,  or  he  will 
lose  his  costs. (e)  And  in  certain  cases,  wages  of  small  amount  due  to 
workmen  and  labourers,  may  be  recovered  by  summary  proceeding  before 
a  magistrate. (/) 

When,  by  his  particulars  of  demand,  the  plaintiff  claimed  wages  :  it 
was  held,  that  he  could  not  recover  a  claim  for  a  per  centage,  byway  of 
commission,  on  business  introduced  by  him  to  the  defendant. (r^) 

A  master  cannot  set  off,  against  a  claim  for  wages,  money  paid  by  him 
to  his  own  medical  attendant  for  attendance  on  a  servant,  unless  there 
was  a  special  agreement  between  the  master  and  servant  that  he  should 
do  so.(/i)(l)  Nor  can  he  set  off,  against  a  claim  for  wages  due  to  a 
female  servant  under  age,  money  advanced  by  him  to  her  to  purchase  a 
silk  dress  and  other  articles  not  necessary  for  a  person  in  her  station  in 
life,(i)  nor  coach  fare  paid  for  the  mother  of  such  servant. (/c) 

It  sometimes  happens  that  wages,  which  have  actually  been  paid,  are 

again  demanded,  in  consequence  of  no  receipt  having  been  taken.     In 

such  cases  the  court  will  sometimes  presume,  from  the  lapse  of  time  or 

*inn  other  *circumstances,  that  they  have  been  paid,  and  the  servant 

L         J  will  not  be  allowed  to  recover  in  an  action  for  them. 

Thus,  in  a  case  tried  many  years  ago  at  Gruildhall,  which  was  an  action 
by  a  workman  at  a  sugar  refinery,  a  witness  proved  that  the  plaintiff  had 
worked  there  for  more  than  two  years.  But  Abbott,  C.  J.,  said  that  he 
should  direct  the  jury  to  presume  that  men  employed  in  that  way  were 
regularly  paid  every  Saturday  night,  unless  some  evidence  were  given  on 
the  part  of  the  plaintiff  to  satisfy  the  jury  that  the  plaintiff  had,  in  point 
of  fact,  never  been  paid;  and  as  no  such  evidence  was  produced,  the 
plaintiff  was  nonsuited. (^) 

And  in  an  action  for  wages  as  a  menial  servant,  Gaselee,  J.,  ruled  that, 
in  the  regular  course,  if  a  servant  has  left  a  considerable  time,  the  pre- 
sumption is  that  all  the  wages  have  been  paid.(??i) 

The  payment  of  wages  due  to  clerks,  servants,  and  workmen,  in  the 
event  of  their  master's  bankruptcy,  is  provided  for  by  the  Bankrupt  Law 
Consolidation  Act,  1849 ;(«)  by  sect.  168  of  which  it   is  enacted,  ''  that 

(e)  Holcroft  v.  H logins,  2  C.  B.  488.  (r/)  13  &,  14  Vict.  c.  61. 

(e)  Allliongh  suing  in  forma  pauperis  ;  Chinn  v.  Bullen,  8  C.  B.  447;  S.  C.  7  D.  & 
L,  297  ;  9  &  1 0  Vict.  c.  95 ;  1 3  &  14  Vict.  c.  61 ;  and  see  Lyons  v.  Hy man,  1  L.  M. 
&  P.  601  ;  East  Anglian  Railway  Company  v.  Lythgoe,  2  L.  M.  &  P.  221. 

(/")  Seech.  9,  post. 

(g)  Law  V.  Thompson,  15  M.  &,  VV.  541  ;  S.  C.  4  D.  &  L,  54. 

(h)  Sellen  v.  Norman,  4  C.  <fc  P.  80. 

(i)  Hedgeley  v.  Holt,  4  C.  &  P.  104.  {k)  Ibid. 

(0  Note  to4C.&  P.,  p.  81. 

(w)  Sellen  v.  Norman,  4  C.  &  P.  80.  In  a  note  to  this  case  the  reporter  witli  truth 
says,  "It  would  often  save  persons  great  inconvenience  and  expense  if,  when  they  paid 
a  servant's  wages,  they  took  a  regular  receipt." 

(n)  12  &  13  Vict.  c.  106. 


(1)  See  Early  v.  Craddock,  4  Rand.  R.  423. 
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when  any  bankrupt  shall  have  been  indebted,  at  the  tirae  o,f  issuing  ttie 
fiat  or  filing  the  petition  for  adjudication  of  bankruptcy,^  tCv.^ny  servant  or 
clerk{o^  of  such  bankrupt  in  respect  of  the  wages ^oi;  ssalarj  of  such  ser- 
vant or  clerk,  it  shall  be  lawful  for  the  court,  upqn,  ;;:)i-oof  thereof,  to  orfjer' 
so  much  as  shall  be  so  due,  not  exceeding  ihree  months'(p)  w^ti'^es  or 
salary,  and  not  exceeding  30/.,  to  be  paid  to.  such  servant  or  clerk,  Qut  of 
the  estate  of  such  bankrupt;  and  such  seryaut  or  clerk  shall  be  at  liberty 
to  prove  for  any  sum  exceeding  such  amount.  ' 

This  very  humane  and  beneficial  enactijncnt  appears  *to  have  |-^ia-t-i 
been  originally  borrowed  from  the  Scotch  law.  (5')  'The  first  posi-  L  J 
tive  enactment  on  the  subject  contained  in  the  English  Bankrupt  Law 
was  the  6  Geo.  4,  c.  16,  s.  48.  Before  the  passing  of  that  act,  a  prac- 
tice prevailed  of  paying  clerks  and  servants  full  sis  months'  wages  out 
of  the  bankrupt's  estate;  and  the  operation  of  that  act,  which  empowered 
the  commissioners  to  order  payment  of  so  much  as  should  be  due,  not 
e.vceeding  sis  months'  wages,  was  to  legalize  that  practice. (y)  The  6 
Grco.  4,  c.  16,  however,  (as  well  as  the  5  &  6  Vict.  c.  122,  which  reduced 
the  amount  to  three  months'  wages,)  is  now  repealed,  and  the  enactment 
above  set  forth  is  the  one  at  present  in  force.  But  as  the  decisions  upon 
6  Geo.  4,  c.  16,  s.  48,  are  in  many  respects  applicable  to  the  present  law, 
which,  as  it  will  have  been  observed,  only  differs  from  the  previous  acts 
in  the  amount  which  may  be  ordered  to  be  paid,  it  will  be  convenient  to 
set  before  the  reader  some  of  the  more  important  and  useful  of  those 
decisions. 

Under  that  act,(s)  it  was  held,  that  the  bankruptcy  of  the  master  did  not 
operate  to  dissolve  a  contract  of  hiring  ;(1)  and  that  the  master  might  not- 
withstanding his  bankruptcy  and  certificate,  be  liable  to  pay  the  servant  his 
wages.  Thus,  in  an  action  for  wages  (to  which  the  defendant  pleaded  his 
bankruptcy  and  certificate,)  where  it  appeared  that  the  plaintifi",  in~ 
October,  1826,  entered  as  clerk  into  the  service  of  the  defendant,  an 
auctioneer,  at  a  salary  of  60/.  per  annum.  The  defendant  became 
bankrupt,  and  a  commission  issued  on  the  10th  of  July,  1828.  He 
had  been  imprisoned  about  a  month  before  that  time  under  an  E.k- 
chequer  process  at  the  suit  of  the  Crown,  and  remained  in  prison  a 
year  after  the  commission  had  issued.  From  the  commencement  of 
the    imprisonment   till   the    issuing    of   the    commission,    and   for  ten 

(0)  As  to  labourers  and  workmen,  vide  post,  p.  111. 

(  p)  By  the  interpretation  clause,  sect.  27G,  tlie  word  "  month,"  means  cah^ndar 
month.  The  5  &.  6  Vict.  c.  133,  ss.  28,  93,  was  in  similar  terms.  Diit  llie  corres- 
ponding enactment  in  the  old  Bankrupt  Act,  6  Geo.  4,  c.  IG,  s.  48,  wherelty  the  com- 
missioners had  power  to  order  payment  of  six  months  to  servants  and  clerks,  was  held 
to  mean  six  lunar  months;  Ex  parte  Humphreys,  1  Mont.  &.  Bligh.  413  ;  3  Dcac.  &, 
Chit.  114. 

(7)  See  a  learned  note  of  the  reporters  ;  Mont.  &  M.  161,  citingf2  Bell  Comm.  1G4  ; 
and  see  Ex  parte  Crawford,  Mont.  «fe  M.  275.  There  is  a  similar  provision  in  the  Code 
Napoleon;  Code  Civil,  1.  3,  t.  18,  art.  2101. 

(r)  See  per  Lord  Denman  in  Thomas  v.  Williams,  1  A.  &  E.  690.  The  assig^necs 
of  a  bankrupt  or  insolvent  cannot  let  out  for  hire  his  personal  services,  necessary  for 
his  maintenance ;  Williams  v.  Chambers,  10  Q.  B.  337. 

(s)  Thomas  v.  Williams,  1  A.  &,  E.  685  ;  S.  C.  3  Nev.  &  M.  545. 

(1)  See  Versailles  v.  Hall,  5  Miller's  Louis.  Rep.  26G. 
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dayha/fery'-xhe. defendant's  business  was  conducted  by  his  brotlier. 
The'p^a?inti?i"  attended  from  October,  1826,  *as  long  as  the  brother 
L  J  conducted-  the  business,  but  ceased  to  do  so  when  the  brother 
cea«ed  to  conduct  tfie 'business ;  and  when  he  ceased  10?.  wages  were  due 
fvc  fata  It  was  lefttctiie  jury  to  say  whether  the  contract  had  been 
dissoh'Sd  o:fteK  the  issm'nj  ofMie  commission  by  mutual  consent  j  and  they 
found  that  it  had.  In  the  'following  Term  a  motion  was  made  for  a 
rule  to  enter  a  iionsait,  on  the  ground  that  the  bankruptcy  operated  to 
dissolve  the  contrast.  -Butthe  rule  was  refused :  and  Lord  Denman  said 
that  the  48th  section  of  6  Geo.  4,  c.  16,  "  made  no  alteration  in  the  legal 
eflfcct  of  the  contract  of  hiring,  and,  consequently,  that  as  the  wages  had 
not  become  due  at  the  time  of  the  commission,  either  by  efflux  of  time 
or  by  a  dissolution  of  the  contract,  the  bankrupt's  certificate  forms  no  de- 
fence to  this  action."  And  added,  ''that  no  inconvenience  was  likely  to 
occur  from  his  decision,  as  persons  in  the  plaintiff's  situation  must  be 
expected  to  avail  themselves  of  the  section  above  referred  to." 

It  will  be  observed,  however,  that  in  Thomas  v.  Williams,  the  plaintiff 
rontinucd  to  act  as  the  defendant's  clerk  after  the  commission  issued  ;  and 
therefore,  it  was  unnecessary  to  decide,  and  that  case  cannot  be  considered 
as  an  authority,  that  where  a  servant,  whose  wages  are  due  periodically, 
ceases  to  act  immediately  on  his  master  becoming  bankrupt,  the  master 
will  be  liable,  after  he  has  obtained  his  certificate,  to  an  action  for  wages 
for  such  period  as  may  have  elapsed  between  the  last  time  when  wages 
became  due  and  bankruptcy.  In  such  case  it  is  conceived  that  the  certi- 
ficate would  be  a  bar;  since  the  bankruptcy,  and  the  fact  that  the  servant 
thereupon  ceased  to  serve,  would  be  evidence  from  which  might  be  infer- 
red a  dissolution  of  the  contract  of  hiring  by  mutual  consent,  and  an  agree- 
ment that  the  servant  should  be  paid  pro  rata  for  the  broken  period  of 
service. (^)  It  can  only  be  on  the  ground  that  the  contract  of  hiring  is 
rescinded,  that  a  servant  whose  wages  are  due  periodically,  is  entitled,  on 
his  masters  bankruptcy,  to  be  paid  in  full  wages  for  a  broken  j^eriod  of 
service, — for  the  act  of  Parliament  only  authorizes  the  payment  of  wages 
in  full  where  the  master  shall  have  been  indebted  at  the  time  of  issuing 
the  fiat, — and  unless  the  contract  was  rescinded,  he  was  not  indebted. 
r^inoH  -^^^  *^*'  '^"^^  ^®  borne  in  mind  that  this  provision,  which  gives  a 
L  -I  preference  to  one  class  of  creditors  over  another,  must,  on  that 
account,  be  construed  strictly. (?{) 

And  in  order  to  entitle  a  servant  to  the  benefit  of  the  above  provision 
of  the  bankrupt  law,  Lord  Eldon  held,  that  his  service  must  have  been 
rendered  under  a  contract  of  hiring.  And,  therefore,  where  a  son  had 
lived  with  his  father  seven  years  as  a  clerk,  receiving  only  board  and  lodg- 
ing, and  there  was  no  actual  contract  for  wages, — though  the  father  swore 
it  was  always  his  intention  to  pay  him  something  for  his  services,  and  the 
assignees  did  not  object, — yet  Lord  Eldon,  though  he  lamented  the  hard- 
ness of  the  case,  said,  that  as  there  was  in  reality  no  contract  for  wages, 
he  could  make  no  order  for  the  son  to  prove. (v) 

it)  See  Lamburn  v.  Cruden,  2  M.  &  G.  253. 

(«)  See  Ex  parte  Hampson,  2  M.  nt.  D.  &  D.  462. 

(»)  Ex  parte  Glover,  1  Mont.  Dig.  1 65.  See  Deuc.  &  Do  G.  on  Bank.  vol.  1 ,  p.  261 ,  262. 
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But  it  seems  to  liave  been  considered  that  there  was  no  general  rule  as  to 
what  hiring  was  sufficient  to  entitle  a  servant  or  clerk  to  the  benefit  of  the 
act,  6  Geo.  4,  c.  16,  s.  48. (zt;)  However,  weekly  labourers  and  workmen, 
employed  as  excavators,  were  considered  not  to  come  within  the  meaning 
of  that  section. (.t)  But  it  was  not  thought  necessary  that  the  service 
should  be  under  a  yearly  hiring,  though  there  must  have  been  an  engage- 
ment of  a  more  permanaut  nature  than  a  weekly  hiring. (^)  And  there- 
fore, where  an  overlooker  or  manager  of  a  cotton  mill  was  engaged  at  33.b-. 
per  week,  but  subsequently  a  contract  was  entered  into  that  he  should 
be  paid  104?.  per  annum,  to  be  paid  in  weekly  sums,  he  was  held  to  come 
within  the  act. (2)  And  a  person  engaged  at  an  annual  salary  was  also 
held  within  the  act. (a) 

And  where  a  person  entered  into  an  agreement  with  *his  father  ^, ,  .^-. 
to  serve  him  as  clerk  and  foreman  in  consideration  of  two  suits  per  L  J 
annum  and  two  guineas  a  week,  he  was  held  within  the  act.(i) 

And  it  was  also  held  that  the  mate  of  a  vessel,  hired  by  the  bankrupt, 
who  was  master  and  part-owner,  under  a  verbal  agreement,  was  entitled  to 
six  months'  wages. (c) 

In  a  case,(c?)  in  which  it  was  decided  that  a  clerk  who  left  the  bank- 
rupt's service  six  months  before  the  fiat  issued,  on  account  of  his  having 
assigned  all  his  property  in  trust  for  his  creditors,  thereby  putting  it  0  ut 
of  his  power  to  pay  the  clerk,  was  entitled  to  six  months'  wages  under 
the  act, — the  Court  pronounced  no  opinion  whether  servants  voluntarilt/ 
quitting  the  service  of  their  masters  did  or  did  not  come  within  sec.  48. — 
The  ground,  however,  on  which  that  case  was  decided  was,  that  although 
there  was  an  interval  of  six  months  between  the  quitting  of  the  service 
and  the  fiat,  yet  the  servant  quitted  in  consequence  of  his  master  having 
assigned  all  his  estate  and  effects,  and,  thereupon,  ceased  to  carry  on  his 
trade,  which  was  an  act  of  bankruptcy,  whereby  the  servant  lost  his  em- 
ployment as  well  as  his  wages. (e) 

But  in  another  case,(/)  where  it  appeared  that  about  twelve  mouths 
before  the  bankruptcy,  the  bankrupt  compounded  with  his  creditors,  and 
it  was  then  agreed  between  the  bankrupt  and  his  clerk  that  he  should  quit 
the  service  of  the  bankrupt,  and  that  a  year's  wages,  amounting  to  250?., 
should  remain  as  a  debt  instead  of  being  included  in  the  composition  :  and 
the  clerk  then  quitted  the  service  and  obtained  another  similar  situation, 
the  bankrupt's  son  succeeded  him  as  clerk  to  the  bankrupt,  and  the  trade 
being  carried  on  as  usual  for  another  year,  when  the  bankruptcy  took 
place  :  the  clerk  was  not  allowed  six  months'  wages  in  full  after  he  had 
allowed  a  first  and  final  dividend  to  be  declared. 

And  it  was  held,  that  the  workmen  of  a  coachmaker,  who  worked  by 

(Kj)  Per  Sir  G.  Rose,  Ex  parte  Collycr,  2  Mout.  &  A.  20 ;  S.  C.  4  D.  &  C.  520. 

(x)  Ex  parte  Crawfoot,  Mont.  270 ;  Ex  parte  Skinner,  Mont.  &,  Bli.  417  ;  S.  C.  3  D. 
&C.  332,  where  a  coacliguard  and  weekly  servant  at  2Z.  per  week,  was  held  not  to  be 
entitled  to  llie  benefit  of  the  act.     See  now  sect.  1(19,  post  p.  111. 

(y)  Ex  ])arte  Collyer,  ubi  supra.  (2)  Ex  parte  Collyer,  ubi  supra. 

(«)  Ex  parte  Neal,  Mont.  »i-  M.  194. 

(b)  Ex  parte  Humphreys,  Mont,  .fc  Bli.  413  ;  S.  C.  3  D.  &  C.  114. 

(c)  Ex  parte  Honiborg,  2  Mont.  D.  &  D.  642. 

(d)  Ex  parte  Saunders,  2  Mont,  k  A  684.  (e)  Ex  parte  Gee,  Mont.  &  Cli,  108. 
(/)  Ibid. 
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the  piece  and  received  a  specified  sum  for  each  particular  job  under  sepa- 
rtmn  ^^^^  ^^^  distinct  *contracts,  and  where  there  was  no  hiring  for  a 
L         -I  specific  time,  were  not  servants  within  sec.  48.((/) 

It  would  seem,  however,  that  if  the  misconduct  of  the  clerk  has  been 
such  as  would  have  justified  his  dismissal  without  wages,  he  might  be 
deprived  of  his  right  to  be  paid  his  wages  in  full,(/t) 

And  it  is  to  be  observed,  that  the  payment  of  wages  is  not  to  be  out  of 
the  Jirst  moneys  got  in,  but  as  soon  as  there  is  a  sufficient  fund  for  the 
purpose,  after  providing  for  the  expense  of  working  the  fiat.(t) 

And  by  12  &  13  Vict,  106,  s.  169, (^ A")  it  is  also  enacted,  that  when  any 
bankrupt  shall  have  been  indebted,  at  the  tinie  of  issuing  the  fiat  or  filing 
the  petition  for  adjudication  of  bankruptcy,  to  any  labourer  or  workman 
of  such  bankrupt,  in  respect  of  the  wages  or  labour  of  such  labourer  or 
workman,  it  shall  be  lawful  for  the  Court,  upon  proof  thereof,  to  order  so 
much  as  shall  be  so  due,  not  exceeding  forty  shillings,  to  be  paid  to  such 
labourer  or  workman  out  of  the  estate  of  such  bankrupt;  and  such 
labourer  or  workman  shall  be  at  liberty  to  prove  for  any  sum  exceeding 
such  amount. 

By  the  death  of  the  master  the  servant  is  discharged  (?)  (1)     And  it 

(g)  Ex  parte  Grellier,  Mont.  &  M.  9-^. 

(h)  Ex  parte  Ilaiiipgon,  2  Mont.  D.  &  D.  462.  (i)  Ibid. 

{k)  See  the  corresponding-  enactment  in  5  &.  6  Vict.  c.  '[22,  s.  29. 

{1}  Wen.  Off.  Ex.  141,  14iii  ed.;  Wms.  Exc.  C44 ;  but  see  Rex  v.  Ladock,  Burr.  S. 
(*.  179  ;  2  Bolt.  277;  1  No!.  P.  L.  461,  where  it  was  held  that  a  pauper  gained  a  set- 
tlement by  serving  out  the  year  with  the  executors  of  the  master  who  died  in  the  mid- 
die  of  the  year ;  on  tlie  ground,  that  the  service  to  the  executors  was  a  continuance  of 
the  same  service  and  not  a  new  contract;  and  see  also  Jackson  v.  Bridge,  12  Mod.  650. 
A  contract  of  apprenticeship  in  so  far  as  it  was  a  personal  contract  is  put  an  end  toby 
the  death  of  the  master;  Rex  v.  Peck,  1  Salk.  66;  Baxter  v.  Burfield,  2  Str.  1266; 
Bac.  Abr.  tit.  "  Master  and  Servant,"  G. ;  Mardell  v.  Thclusson,  Q.  B.  Trin.  T.  1852. 

(1)  It  was  decided  in  Vermont  that  the  indentures  of  apprenticeship  became  void- 
able upon  the  death  of  the  master,  or  upon  an  assignmeiit  of  the  apprentice.  It  is 
believed  that  the  law  upon  this  point  has  been  altered  by  the  revised  statutes  of  1839. 
By  this  statute,  the  minor  is  absolutely  disciiarged  by  the  death  of  the  master,  and 
may  be  bound  out  anew.  The  County  Court  also  has  power  to  discharge  the  apprentice 
when  tlie  rjiaster  is  brougiit  before  it,  charged  with  a  breach  of  the  covenants  contained 
in  the  indentures.  Rev.  Stat,  Vt.  1839,  p.  347.  By  the  statutes  of  New  York,  the 
General  Sessions  of  the  Peace,  or  two  justices,  possess  the  power  of  discharging  him. 
Rev.  Slat.  New  York,  vol.  ii.  p.  169.  In  Pennsylvania  this  power  is  exercised  by  the 
Court  of  General  Sessions,  whenever  the  acts  of  the  master  may  be  deemed  injurious 
to  the  mind  or  morals  of  the  apprentice;  as  for  compelling  him  to  labour  on  the  Sab- 
bath ;  Commonwealth  v.  St.  Germains,  1  Brown.  Penn'a  Rep.  24.  The  indentures  may 
of  course  be  vacated  by  the  consent  of  all  parties,  Graham  v.  Graham,  1  Serg.  & 
Rawle,  330.  A  somewhat  anomalous  doctrine  seems  to  be  held  on  this  subject  in 
Louisiana;  but  which  cannot  be  said  to  have  no  foundation  in  sense  or  law.  It  is, 
that  the  contract  of  apprenticeship  is  personal  and  notsusceptibleof  alienation,  without 
the  consent  of  all  parties  concerned,  and  consequently  its  operation  ceases  on  the  insol- 
vency as  well  as  on  the  death  of  the  master,  inasmuch  as  his  character  and  disposition 
entered  into  the  consideration  of  the  contract.  Versailles  v.  Hall,  5  Miller's  Louis. 
Rep.  266,  cited  in  note  to  2d  Kent's  Com.  266. 

Numerous  decisions  may  now  be  found  sanctioning  assignments  of  indentures  of 
apprenticeship,  but  it  seems  to  be  a  vexed  question  whether  the  assignment  will  be 
binding  upon  the  apprentice  unless  he  consents  to  it.  The  better  opinion  is  that  he  is 
not  bound.  Commonwealth  v.  Van  Lear,  1  Serg.  »fc  Rawle,  248;  Commonwealth  v. 
Jones,  3  do.  158;  Haley  v.  Taylor,  3  Dana's  Ken.  Rep.  222.  In  Pennsylvania,  the 
enlistment  in  the  army  of  an  apprentice,  with  the  consent  of  his  master,  who  had  been 
bound  by  the   managers  of  the  Almshouse,  was  held  valid,  although  the  master  had 
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seems  that,  where  there  is  no  custom  upon  the  subject  which  ciin  be  im- 
ported into  the  contract,  and  the  service  is  under  an  entire  contract  for 
a  year's  service  and  a  year's  pay,  if  the  master  dies  in  the  middle  of 
the  year,  the  servant  is  not  legally  entitled  to  any  wages  for  a  broken 
period  of  service. 

Thus,  whcre(w)  debt  was  brought  upon  a  writing,  *by  which  ^  #-1 -19-1 
the  defendant's  testator  had  appointed  the  plaintiff's  testator  to  L  *'-' 
receive  his  rents,  and  promised  to  pay  him  one  hundred  pounds  per 
annum  for  his  service;  the  plaintiff  showed  that  the  defendant's  testator 
died  three-quarters  of  a  year  after,  during  which  time  he  served  him,  and 
he  demanded  seventy-five  pounds  for  three-quarters;  after  judgment  for 
the  plaintiff  in  the  Common  Pleas,  the  defendant  brought  a  writ  of 
error,  and  it  was  argued  that  without  a  full  year's  service  nothing 
could  be  due,  for  that  it  was  in  the  nature  of  a  condition  precedent;  that 
it  being  one  consideration  and  one  debt,  it  could  not  be  divided;  and 
the  Court  of  Queen's  Bench  were  of  that  opinion,  and  reversed  the  judg- 
ment. 

Where,  however,  there  is  a  custom  applicable  to  persons  in  the  situa- 
tion in  which  the  servant  was, — as  there  is  with  regard  to  domestic  ser- 
vants, who  are  generally  considered  entitled  to  wages  for  the  time  they 
serve,  though  they  do  not  continue  in  the  service  during  the  whole  year, 
the  servant  would  probably  be  held  entitled  to  recover  wages  for  the 
period  of  actual  service. (?i)  And  it  is  conceived  that  in  all  cases  where 
the  contract  is  not  an  entire  contract  for  a  whole  year's  service  on  one 
side  and  a  whole  year's  pay  on  the  other,  a  servant,  whose  master  dies  in 
the  middle  of  a  year,  might  recover,  in  the  common  action  for  wages,  his 
wages  for  the  broken  period  of  service,  upon  principles  similar  to  those 
which  allow  a  servant,  wrongfully  discharged,  to  treat  the  contract  as 
rescinded,  and  sue  for  his  wages  for  the  period  of  actual  service. (o) 

The  executors  or  administrators  of  their  master  are  the  persons  to  whom 
servants  must  look  for  payment  of  their  wages  after  his  decease. (1) 

It  is  stated  by  some  authorities, (j))  that  the  wages  of  domestic  servants, 
and  of  labourers,  are  entitled  to  preference  over  other  debts  of  the 
deceased;  but  it  is  difl&cult  to  point  out  any  legal  ground  on  which  such 
preference  can  be  claimed. (ry) 

(m)  Countess  of  Plymouth  v.  Tiirogmortoii,  1  Salk.  ^5.  See  Eldeiton  v.Emmcns,  6 
C.  B.  160. 

(n)  See  Cutter  v.  Powell,  post,  p.  115.  (0)  Ante,  p.  99. 

(/;)  2  Bl.  Comm.  511,  citing  i  Roll.  Abr.  927  ;  and  see  Toiler  on  Exors.  286. 

(<7)  2  VVms.  Exors.  822,  notc(s)  3rd  ed.  It  may  be  here  mentioned,  as  a  caution  to 
.servants,  that  upon  the  death  of  their  master  the  only  persons  entitled  to  deal  with  his 

covenanted  not  to  assign  the  indenture  without  the  consent  of  the  managers,  which 
consent  was  not  given  to  the  enlistment.  Commonwealth  v.  Barker,  5  Binn.  423. 
The  statutes  of  Massachusetts  and  New  York  also  authorize  such  assignments  under 
certain  restrictions.  Rev.  Stat.  Mass.  1835;  Rev.  Stat.  New  York,  vol,  ii.  p.  156.  In 
Vermont,  an  apprentice  bound  by  the  overseers  of  the  poor,  may  be  assigned  without 
his  consent;  and  if  his  master  die,  he  may  be  retained  in  the  service  of  the  adminis- 
tralor  with  the  consent  of  the  overseer.  The  doctrine  in  ordinary  cases  is,  that  the 
assignment  is  not  absolutely  void,  but  may  be  avoided  at  the  pleasure  of  the  infant. 
Phelps  v.  Culver,  6  Vt.  Rep.  430. 

Reeve's  Dom.  Relat.  p.  344-5,  note  to  2d  ed.  by  Chittenden. 

(1)  See  Phcebe  v.  Jay,  Breese  Rep.  207. 
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*The  subject  of  legacies  to  servants,  and  how  far  such  legacies 
L  -J  operate  to  extinguish  the  servant's  claim  for  wages,  will  be  treated 
of  hereafter  in  a  subsequent  chapter. (?•) 

When  a  servant,  whose  vrages  are  due  'periodically^  refuses  to  perform 
his  part  of  the  contract  and  serve  his  master  in  the  manner  contracted  for, 
or  so  conducts  himself  that  the  master  is  justified  in  discharging  him 
without  notice,  he  is  not  entitled  to  be  paid  any  wages  for  that  portion  of 
time  during  which  he  has  served  since  the  last  periodical  payment  of 
wages  ){f)  that  is  to  say,  if  a  servant,  whose  wages  are  only  due  yearly,  is 
righffidlij  discharged  before  the  expiration  of  the  year,  he  could  recover 
nothing  for  services  rendered  previous  to  such  discharge.  And  the  same 
principle  would  apply  to  the  case  of  a  quarterly,  monthly,  or  weekly 
hiring.  In  any  of  such  cases,  if  the  servant  fail  to  perform  his  part  of 
the  contract,  or  be  rightfully  discharged  at  any  intervening  period  between 
the  days  when  his  wages  are  due,^/)  he  can  recover  nothing  for  the  broken 
period  of  service.  This  is  upon  the  principle  that  the  contract  was  an 
entire  contract,  and  the  performance  of  the  service  for  the  toliole  time 
agreed  upon  was  in  the  nature  of  a  condition  precedent  to  the  right  to 
recover  any  wages.  And  it  is  a  general  rule,(?f)  applicable  to  all  con- 
tracts, that  while  a  special  contract  remains  unperformed,  the  party  whose 
part  is  unperformed  cannot  sue  in  indebitatus  assumpsit  for  compensation 
for  what  he  has  done  under  the  contract  until  the  whole  is  completed. [w) 
r  «iizn  *Thus,  in  an  action(w)  for  wages  for  work  performed  by  the 
L  J  plaintiff,  who  was  a  seaman  on  board  the  defendant's  ship,  during 

a  voyage  from  Altona  to  London,  where  it  appeared  that  the  service  was 
under  an  agreement,  by  which  the  plaintiff  agreed  to  serve  from  Altona 
to  London  and  hack  again,  and  there  was  an  express  stipulation  by  which 
the  plaintiff  was  bound  to  demand  no  wages  till  the  conclusion  of  the 
voyage  :  the  plaintiff  was  nonsuited,  on  the  ground  that  the  contract 
remained  unperformed  and  unrescinded,  and  the  plaintiff  should  have  sued 
the  defendant  upon  the  contract;  and  the  non-suit  was  held  right  by  the 
Court  of  King's  Bench. 

Upon  similar  principles,  in  a  variety  of  cases,  servants  who  have  been 
rightfully  discharged,  and  have  afterwards  sued  their  late  masters  for 
wages,  have  failed  to  recover  anything. 

personal  property,  are  his  legal  personal  representatives,  that  is,  his  executors,  if  he 
has  left,  any;  or,  if  not,  his  administrators:  and  that  in  a  recent  case,  where  a  house- 
keeper, on  her  master's  death,  without  leaving  any  executors,  applied  certain  cash  in 
the  house,  and  tlie  produce  of  the  sale  of  some  of  her  master's  property,  to  the  pay- 
ment of  the  expenses  of  his  funeral  and  other  expenses,  without  any  authority  to  do  so; 
she  was  afterwards  held  liable  to  an  action  at  the  suit  of  the  widow  and  administra- 
trix for  the  money  so  received  and  applied ;  Welchman  v.  Sturgis,  13  Q.  B.  552. 

(r)  Post,  eh.  11. 

(s)  See  Dalt.  Just.  ch.  58,  p.  129,  where  it  is  said,  "If  a  servant  of  his  own  accord 
shall  depart  from  his  master  before  his  lime  expired,  he  shall  lose  all  his  washes." 

(t)  See  the  preceding  chapter  as  to  what  causes  will  justify  tiie  discharge  of  a  servant. 

(m)  See  cases  cited  in  2  Smith's  L.  C.  10,  note  to  Cutter  v.  Povvtll. 

{v)  And  he  cannot  sue  tiie  other  party  specially  for  non-performance  of  the  contract, 
unless  he  has  liimseif  performed  or  been  ready  to  perform  his  part  of  it:  as  has  been 
already  sliown  whilst  treating  of  the  action  for  wrongful  dismissal. 

{w)  HuUe  V.  Heightman,  2  East,  145,  and  see  2  Smith's  L.  C.  11. 
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Thus,  in  an  action(.T)  brought  by  a  yearly  servant  to  a  farmer  to  recover 
wages  for  his  service  from  Michaelmas  to  July,  when  he  was  discharged, 
under  circumstances  which  were  held  to  justify  his  discharge  :  it  was  held, 
that  he  could  not  recover  anything.  And  Lord  Ellenborough  said,  <'  If 
the  contract  be  for  a  year's  service,  the  year  must  be  completed  before 
the  servant  is  entitled  to  be  paid."  Lord  Tenterden  afterwards,  on  two 
occasions,(^)  expressed  a  similar  opinion.  And,  upon  the  authority  of 
these  cases  Lord  Denman(^/~)  non-suited  a  servant,  who,  having  been  pro- 
perly discharged,  (as  was  admitted,)  afterwards  brought  an  action  for 
wages  during  a  broken  period  of  service  ;  and  the  non-suit  was  held  right 
by  the  Court  of  King's  Bench. (a)  The  principle  on  which  the  cases 
were  decided  was  afterwards(&)  applied  to  the  case  of  a  clerk  to  a  public 
company,  whose  salary  had  been  paid  quarterly,  and  who,  having  been 
discharged  for  improper  conduct  some  little  time  after  the  quarter  day, 
was  held  not  to  be  *entitled  to  recover  anything  for  the  period  |-  ^^  ^  _-. 
which  had  elapsed  since  the  last  periodical  payment  of  his  salary.  L 
In  his  judgment  in  that  case,  Lord  Denman  said  :  "  Turner  v.  Robinson, 
and  many  other  cases,  have  shown  that  if  a  party,  hired  for  a  certain  time, 
so  conduct  himself  that  he  cannot  give  the  consideration  for  his  salary, 
he  shall  forfeit  the  current  salary  even  for  the  time  during  which  he  has 
served." 

And  in  the  recent  ease  of  Lilley  v.  Elwin,(c)  which  was  an  action  by  a 
wagoner  and  servant  in  husbandry  (who  left  his  work,  and  was  after- 
wards summoned  before  a  magistrate  under  the  stat.  4  Geo.  4,  c.  34,  s.  3, 
and  by  him  discharged  from  the  service)  against  his  master:  it  was  held, 
that  he  could  not  recover  wages  for  the  time  of  his  actual  service,  as  he 
was  bound  to  give  a  whole  year's  service  before  earning  any  wages,  and 
broke  his  contract  by  leaving  the  service  before  the  year's  end. 

Similar  principles  are  applicable  to  cases  in  which  the  death  of  the 
servant  prevents  his  performing  his  part  of  the  contract  and  completing 
the  period  of  service  agreed  upon.  In  such  cases  the  servant's  represent- 
atives can  recover  nothing  for  the  broken  period  of  service,  unless,  indeed, 
there  exist  a  custom  in  the  particular  occupation  in  which  the  servant  was 
engaged  to  support  the  claim  to  wages  for  such  service,  as  is  the  case  with 
regard  to  domestic  servants. 

Thus,  where(f?)  P.,  being  at  Jamaica,  subscribed  and  delivered  to  C. 
the  following  note, — "  Ten  days  after  the  ship  Grovernor  Parry,  myself 
master,  arrives  at  Liverpool,  I  promise  to  pay  Mr.  T.  Cutter  the  sum  of 
thirty  guineas,  provided  he  proceeds,  continues,  and  does  his  duty  as 
second  mate  in  the  said  ship  from  hence  to  the  port  of  Liverpool :"  C. 
went  on  board,  and  did  his  duty  from  the  31st  of  July  to  the  20th  of 
September,  when  he  died,  before  the  ship  reached  Liverpool :  his  repre- 
sentatives brought  an  action  for  his  wages  for  the  period  during  which  he 

{x)  Spiiiu  V.  Arnnit,  2  Stark.  236. 

(y)  HuUman  v.  Boulnois,  2  C  &  P.  510;  Atkin  v.  Acton,  4  C.  &  P.  208. 

(s)  In  Turner  v.  Robinson,  6  C.  &  P.  15.  (a)  5  B.  &,  Ad.  789. 

(6)  RidfTway  v.  Hungerford  Market  Company,  3  A.  &,  E.  171. 

(c)  1 1  Q.  B.  742. 

(rf)  Cutter  V.  Powell,  6  T.  R.  320.     See  2  Smith's  L.  C.  1. 
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had  served ;  but  it  was  held;  that  C.  not  having  completed  the  voyage 
his  representatives  could  not  recover  any  wages.  And  Ashurst,  J.,  said  : 
''  Here  the  intestate  was  by  the  terms  of  his  contract  to  perform  a  given 
duty  before  he  could  call  upon  the  defendant  to  pay  him  anything;  it 
was  a  condition  precedent,  without  performing  which  the  defendant  is 
r  *n  fi"l  *^°*'  liable.  And  that  seems  to  me  to  conclude  the  question ;  the 
L  -'intestate  did  not  perform  the  contract  on  his  part;  he  was  not, 

indeed,  to  blame  for  not  doing  it,  but  still,  as  this  was  a  condition  prece- 
dent and  he  did  not  perform  it,  his  representative  is  not  entitled  to 
recover."  And  LaMTence,  J.,  added  :  "  With  regard  to  the  common  case 
of  a  hired  servant,  to  which  this  has  been  compared,  such  a  servant, 
though  hired  in  a  general  way,  is  considered  to  be  hired  with  reference 
to  the  general  understanding  upon  the  subject  that  the  servant  shall  be 
entitled  to  his  wages  for  the  time  he  serves,  though  he  do  not  continue 
in  the  service  during  the  whole  year.  So,  if  the  plaintiff  in  this  case 
could  have  proved  auy  usage  that  persons  in  the  situation  of  this  mate  are 
entitled  towages  in  proportion  to  the  time  they  served,  the  plaintiff  might 
have  recovered  according  to  the  usage.  But  if  this  is  to  depend  altogether 
upon  the  terms  of  the  contract  itself,  she  cannot  recover  anything." 


OF    THE    master's     DUTY    TO    SUPPLY     FOOD    AND     MEDICINE    TO    THE 
SERVANT — STATUTE  14  &  15  VICT.  C.  11. 


The  duty  of  a  master  or  mistress  to  supply  food  and  other  necessaries 
to  their  servants  arises  solely  from  a  contract,  either  express  or  implied, 
on  their  part  to  do  so.  And  the  omission  to  perform  this  duty  was,  till 
recently,  merely  a  breach  of  contract,  for  which  they  were  civilly,  but  not 
criminally  liable,  except  in  the  case  of  a  servant  of  tender  years. (e)  But 
at  a  meeting  of  all  the  Judges,  (except  Lord  Kenyon  and  Rooke,  J.,) 
held  25th  of  February,  1802,  the  general  opinion  was,  that  it  was  an 
indictable  offence,  as  a  misdemeanor,  to  refuse  or  neglect  to  provide  suffi- 
cient food,  bedding,  &c.,  to  ant/  infant  of  tender  years  unahle  to  provide 
for  and  take  care  of  itself  (whether  such  infant  were  child,  apprentice, 
or  servant,)  whom  a  man  was  obliged  hy  duty  or  contract  to  provide  for ^ 
so  as  thereby  to  injure  its  health. (_/) 

j^,-.--.  A  married  woman,  however,  cannot  be  convicted  of  a  *misde- 
L  -*  meaner  in  neglecting  to  supply  even  an  infant  servant  with  pro- 
per food,  unless  it  be  shown  that  her  husband  supplied  her  with  food  to 
give  the  child  and  ^he  wilfully  neglected  to  give  it.  The  omission  to 
provide  food  is  the  omission  of  the  husband,  the  wife  being  in  the  nature 
of  a  servant  to  the  husband,  (ly) 

In  the  case  of  the  Sloanes,  who  were  indicted  in  February  1851,  upon 
a  charge  of  starving  and  otherwise  ill  treating  their  servant  girl,  who 
was  sixteen  years  old,  the  learned  Judges(7i)  who  tried  the  case  consider- 
ed) Rex  V.  Ridley,  2  Camp.  650.  (/)  See  Friend's  case,  Russ.  &>  Ry,  C.  C,  22- 
(g-)  Rex  V.  Saund  -.rs,  7  C.  &,  P.  277. 
(A)  Coleridge,  J.  and  Cresswell,  J, 
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ing  that  she  was  not  of  tender  yearf,  that  part  of  the  charge  was  aban- 
doned, (i) 

In  consequence  of  the  great  scandal  caused  by  the  Shianes'  case,  the 
statute  14  &  15  Vict.  c.  11  was  passed.  By  sect.  1  of  that  statute  it  is 
enacted,  <'  That  where  the  master  or  mistress  of  any  person  shall  be 
legally  liable  to  provide  for  such  person,  as  an  apj^rcntice  or  as  a  servant, 
necessary  food,  clothing,  or  lodging,  and  shall  wilfully  and  without  law- 
ful excuse  refuse  or  neglect  to  provide  the  same,  or  where  the  master  or 
mistress  of  any  such  person  shall  unlawfully  and  maliciously  assault 
such  person,  whereby  the  life  of  such  person  shall  be  endangered,  or  the 
health  of  such  person  shall  have  been,  or  shall  be  likely  to  be  per- 
manently injured,  such  master  or  mistress  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of  correction, 
for  any  term  not  exceeding  three  years." 

And  by  sect.  2,  the  costs  of  prosecution  in  any  such  case  may  be 
allowed  by  the  Court  before  which  the  indictment  shall  be  tried,  to  be 
paid  by  the  treasurer  of  the  county,  as  in  cases  under  7  Geo.  4,  c. 
64.(A') 

A  master  is  legally  bound  to  provide  medical  attendance  for  an  ap- 
prentice,(?)  but  not  for  a  servant,  in  case  of  illness  or  accident  (1) 
Lord  Kenyon,  indeed,  was  of  *opinion,(??)  (and  it  was  said  by  r.-i-in-i 
Lord  Alvanley,(m)  that  he  had  reason  to  believe  that  that  was  L  J 
not  a  hasty  opinion,  but  formed  upon  reflection,)  that  a  master  was 
obliged  to  provide  for  his  servant  in  sickness  and  in  health,  and  that  he 
therefore  was  liable  for  medicines  furnished  to  his  servant  while  in 
his  service.  Not  that  his  servant  was  at  liberty  to  go  abroad  and 
contract  debts  for  medicines,  but  that  ichilst  he  teas  under  ht's  vias- 
ter's  roof,  the  master  was  under  a  legal  as  well  as  a  moral  obligation 
to  provide  the  necessary  medicines,  and  to  pay  for  such  as  were  ad- 
ministered to  his  servant  under  such  circumstances.  And  Lord 
Eldon(n)  seemed  disposed  to  follow  Lord  Kenyon's  opinion.  But  sub- 
sequent decisions  have  laid  down  a  different  doctrine,  and  it  may  now  be 
considered  as  established  law,  that  a  master  is  not  hound  to  provide  med- 
ical advice  for  his  servants,  and  that  it  makes  no  difference  whether  or 
not  the  servant,  be  living  under  his  master's  roof.  The  first  formal 
decision  upon  this  point  was  made  in  the  case  of  Wennell  v.  Adney,(o) 

(i)  Tlie  defendants  pleaded  guilty  to  the  charge  of  assaulting^,  «&c.,  the  servant,  and 
were  punished  for  tli'it. 

(k)  The  aet  also  provides,  in  the  subsequent  sections,  for  the  keeping  of  a  register 
and  periodical  visitation  by  the  guardians  or  overseers,  of  all  young  persons  hired  or 
apprenticed  from  any  workhouse  or  union.  See  the  act  printed  at  length  in  the  Appen- 
dix. 

(/)  Rex.  V.  Smith,  8  C.  &  P.  1.53.  (11)  Searman  v.  Castell,  1  Esp.  270. 

{in)  In   Wennell  v.  Adney,  .3  B.  &,  P.  252.         (n)  Simmons  v.  VVilmott,  3  Esp.  93. 

(o)  3  B.  &  P.  247.  Lord  Mansfield  had  indeed  at  nisi  prius,  held,  that  the  master 
was  not  legally  bound  to  repay  the  parish  for  the  cure  of  his  servant ;  Newby  v.  Wilt- 
shire,  2  Esp.  739  ;  S.  C.  4  Doug.  284.  But  the  case  in  the  text  is  the  first  decision 
in  banc,  upon  the  subject. 

(1)  See  Clark  v.  Waterman,  7  Verm.  R.  76. 
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which  was  an  action  by  a  surgeon  to  recover  the  amount  of  his  bill  for 
medical  attendance  upon  a  servant  of  the  defendant,  who  had  his  arm 
broken  while  driving  the  defendant's  team,  and  who  had  been  hired  by 
the  defendant  at  the  yearly  wages  of  3Z.  10s.  and  victuals.  The  defend- 
ant had  made  no  express  promise  to  pay  the  plaintiff;  and  it  was  held, 
that  there  was  no  implied  promise  on  his  part  to  do  so,  and  therefore  the 
plaintiff  was  nonsuited ;  and  the  nonsuit  was  afterwards  held  right  by 
the  Court  of  Common  Pleas.  In  giving  judgment,  Lord  Alvanley,  C. 
J.,  after  stating  his  concurrence  with  the  learned  Judge  who  tried  the 
case,  in  thinking  the  defendant  not  liable,  said,  thixt  "  previous  to  the 
case  of  Scarman  v.  Castell,  there  is  no  authority  in  the  law  of  England 
to  be  found  which  warrants  the  position  contended  for  on  the  part  of 
the  plaintiff.  I  have  no  doubt  whatever,  that  parish  officers  are  bound 
r*llQn  **^  assist  where  such  accidents  as  these  take  *place;  and  that  the 
L  J  law  will  so  far  raise  an  implied  contract  against  them,  as  to 
enable  any  person  who  affords  that  immediate  assistance  which  the  ne- 
cessity of  the  case  usually  requires,  to  recover  against  them  the  amount 
of  money  expended."  And  Heath,  J.  observed,  ''  I  believe  that  the 
humanity  of  Lord  Kenyon  misled  him  when  he  adopted  the  doctrine 
upon  which  he  decided  the  case  of  Scarman  v.  Castell.  Probably,  at 
the  moment,  it  occurred  to  him,  that  if  the  master  was  not  bound  to 
provide  medical  assistance  for  his  servant,  the  latter  would  be  left  wholly 
destitute  :  but  I  am  perfectly  sure  it  is  more  for  the  advantage  of  servants 
that  the  legal  claim  for  such  assistance  should  be  against  the  parish  offi- 
cers rather  than  against  their  masters :  for  the  situation  of  many  masters 
who  are  obliged  to  keep  servants,  is  not  such  as  to  enable  them  to  afford 
sufficient  assistance  in  cases  of  serious  illness.  And  Rooke,  J.  added, 
"It  was  left  to  the  humanity  of  every  master  to  decide  whether  he  will 
assist  his  servant  according  to  his  capacity  or  not." 

Since  the  case  of  Wennall  v.  Adney,  it  has  never,  it  is  believed,  been 
seriously  contended,  that  any  legal  liability  exists,  on  the  part  of  the 
master,  to  supply  medical  assistance  for  his  servants ;  but  in  the  few 
cases  which  have  happened  at  nisi  pruis,  it  has  usually  been  contended 
on  the  part  of  the  plaintiff,  that  the  master  has,  by  his  conduct,  rendered 
himself  liable — either  by  calling  in  his  own  usual  medical  attendant,  or 
by  recognising  the  employment  of  the  medical  man  called  in  by  the  ser- 
vant. Therefore, (jj)  in  an  action  for  the  amount  of  a  surgeon's  bill, 
which  contained  a  charge  of  7s.  Gd.  for  attending  a  servant  of  the  defen- 
dant, named  Read,  who  had  hurt  her  ancle  in  getting  over  a  gate : 
and  also  a  charge  of  12/.  for  attending  one  Parry,  who  had  acted  as  wet 
nurse  to  two  of  the  defendant's  children :  the  defendant  was  held  not 
liable  to  pay  the  former  charge,  as  the  plaintiff  was  not  the  regular  medi- 
cal attendant  of  the  family,  and  had  been  employed  by  Ptead  without  the 
knowledge  of  her  master  or  mistress.  But  the  latter  charge  the  de- 
fendant was  held  liable  to  pay;  as  it  appeared  that  Parry's  illness  arose 
from  suckling  the  defendant's  youngest  child,  and  his  wife  knew  of  the 
r*10m  pl^^^tiff's  attendance,  but  did  not  express  any  disapprobation  *of 
L     "  -^  it,  although  it  also  appeared  that  the  defendant  did  not  know 

ip)  Cooper  V.  Phillips,  4  C.  &  P.  581  ;  and  see  Sellen  v.  Norman,  4  C.  &  P.  80. 


DUTIES    OF    THE     MASTER     TO     THE     SERVANT.        109 

the  plaintiff,  and  had  sent  the  surgeon  who  regularly  attended  his 
family  to  see  Parry,  and  had  also  sent  her  ten  shillings  to  pay  for 
medicines.  Mr.  Justice  Taunton  considering,  that  his  doing  so  shewed 
that  he  considered  himself  liable  to  take  care  of  her  in  that  illness,  and 
that  it  must  be  taken  that  the  wife  had*  the  general  superintendence  of 
the  house. 

It  is  believed,  however,  that  no  case  has  yet  occurred  in  which  the 
question  has  arisen  in  an  action  by  a  servant  against  his  master,  who 
had  agreed  to  supply  the  servant  with  necessary  food,  whether  the  mas- 
ter, in  such  case,  is  bound  by  his  contract  to  furnish  physic  to  his  servant 
in  case  of  illness.  But  when  the  question  shall  arise  the  decision  of  it 
must  depend  upon  the  exact  nature  of  the  contract  entered  into.  Some- 
times a  master  engages  to  supply  his  servant  with  necessary  victuals  ;  and 
it  may  be  argued  that  necessary  victuals  mean  such  victuals  as  may  suit 
the  state  of  health  or  infirmity  in  which  the  servant  happens  to  be, — as 
if  a  servant  be  in  need  of  wine,  or  victuals  of  that  description,  which  are 
given  by  way  of  medicine. (j) 

In  the  event  of  illness  or  accident,  however,  happening  to  a  pauper, 
the  parish  in  which  it  takes  place  is  bound  to  provide  the  necessary  med- 
ical advice  and  assistance. (r)  And  an  overseer  neglecting  to  provide 
medical  assistance,  when  required,  to  a  pauper  labouring  under  danger- 
ous illness,  is  indictable,  although  such  pauper  is  not  in  the  parish  work- 
house, nor  had  previously  to  his  illness  received  or  stood  in  need  of 
parish  relief,  (sj 

*0F    THE   master's   DUTY    TO    INDEMNIFY    THE    SERVANT    FROM    rfion 
THE    CONSEQUENCES    OP   OBEYING    HIS   COMMANDS.  L      "    J 

It  is  also  the  duty  of  a  master  to  indemnify  his  servant  from  the  con- 
sequences of  his  doing,  in  obedience  to  his  master's  orders,  any  act  pur- 
suant to  orders  which  he  was  bound  to  obey,  or  any  other  act  which  was 
either  lawful  in  itself,  or  which,  not  being  in  itself  unlawful,  might  have 
been  either  lawful  or  unlawful,  but  which  the  servant  was  induced  by 
the  conduct  of  his  master  to  believe  to  be  lawful, — as  the  rule  that  one 
wrongdoer  cannot  sue  another  for  coutribution(^)  would  not  apply  in 
such  cases. (if)      But  it  is  conceived  that  a  master  is  not  bound  to  iudem- 

{q)  See  per  Lord  Alvanley,  in  Wennall  v.  Adney,  3  B.  <fe  P.  247. 

(r)  Wennall  v.  Adney,  3  B.  «fc  P.  247 ;  Simmons  v.  VVilmot,  3  E-p.  91;  and  sec 
Walling  V.  Wallers,  1  C.  &,  P.  132,  as  to  deputy  overseer's  liability.  And  liie  parish 
cannot  recover  the  expenses  from  the  master;  Newby  v.  Wiltsliire,  2  Esp.  739;  S.  (". 
4  Doug.  284;  nor  from  the  parish  where  the  pauper  was  settled;  Atkins  v.  Ranwcll, 
2  East,  505;  Gent  v.  Tompkins,  5  B.  &  C.  74 G,  note;  nor  may  a  pauper,  who  has  met 
with  an  accident,  be  removed  to  the  place  of  his  settlement  during  his  illness;  Rex  v. 
Bury  St.  Edmonds,  10  East,  25;  Kex  v.  Ludlow,  4  B.  &  Aid.  GGO ;  Tomlinson  v. 
Bentall,  5  B.  &  C.  738;  Payntcr  v.  Williams,  1  C.  &  M.  HIO.  But  where  a  servant 
having  met  with  an  accident  was  cnrried  to  the  nearest  house,  vvliich  was  in  the  next 
parish,  tliiit  parish  was  held  liable;  Lamb  v.  Buncc,  4  M.  &,  S.  275. 

(s)  Rex  V.  Warren,  Russ.  &  R.  Ch.  Cas.  48,  note. 

\t)  Merry  weather  v.  Nixon,  8  T.  R.  186. 

(m)  Southern  v.  How,  Bridginan's  Rep.  126;  S.  C.  Cro.  Jac.  468;  Adamson  v.  .Tar- 
vis,  4  Bing.  G6;  Belts  v.  Gibbons,  2  A.  <&,  E.  57  ;  Toplis  v.  Giane,  5  Ding.  N.  C.  650; 
Collins  V.  Evans,  5  Q.  B.  830;  Rawlings  v.  Bell,  1  C.  B.  951  ;  Smith's  Merc.  Law, 
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nifj  his  servant  from  the  consequences  of  an  act  wbicli  is  malum  in  se, 
or  which  the  servant  knew  to  be  unUiwful,  although  done  by  him  in  obe- 
dience to  his  master's  orders,  as  the  servant  was  not  bound  to  obey  his 
master's  orders  in  such  a  case  ;  and  the  master  is  only  bound  to  indem- 
nify an  innocent  agent.  And  *a  master  is  not  bound  to  indemnify  his 
servant  from  damage  arising  in  consequence  of  his  acting  contrary  to  his 
master's  orders, — as  if  a  servant  entrusted  to  sell  and  expressly  ordered 
not  to  warrant,  does  warrant,  and  suffei'S  damage  in  consequence. (j;) 


[n22]  *C  HAP  TEE    Y. 

THE    LIABILITY    OF    A    MASTER    TO    THIRD   PERSONS    FOR    THE    ACTS    OF 

HIS    SERVANT. 

Tn  cases  of  Contract  122  I  In  Cases  of  Tori — Civiiilcr  151 

In  Cases  of  Tort — Criminalilcr  143 


IN    CASES    OF   CONTRACT. 

The  power  which  a  servant  possesses  of  binding  his  master  by  con- 
tracts entered  into  in  his  name  is  founded  upon,  or,  rather,  is  the  basis  of, 
the  general  law  of  principal  and  agent.  It  is  only  upon  the  ground  that  a 
servant  is  the  agent  of  his  master,  that  a  master  can,  in  any  case,  be 
made  liable  upon  contracts  entered  into  by  his  servant;  and  the  princi- 
ple on  which  the  liability  of  the  master  upon  such  contracts  depends  is, 
that  the  act  of  the  servant  is,  in  fact,  the  act  of  the  master, — the  maxim 
being,  qui  facit  per  alium  facit  per  se. (a)(1) 

And,  since  many  persons,  such  as  infants  and  married  women,  who  are 
incapacitated  in  general  to  do  acts  on  their  own  behalf  which  will  be  ab- 
solutely binding  upon  them,  may  nevertheless,  as  agents  for  others,  do 
acts  which  will  be  binding  upon  the  persons  for  whom  they  act,(i)  it 
^1.70-1  ■would  be  no  objection  to  the  liability  of  a  *master  on  the  contract 
L     "'"^J  of  his  servant  that  the  servant  was  an  infant  or  a  married(c)  wo- 

115;  Story  on  Ag.  sect.  339;  and  see  also  the  following'  cases,  in  whicli  the  qiicstion 
.lias  been,  wliether  an  action  for  money  paid  would  lie  by  a  person  employed  against 
his  employer;  Britain  v.  Lloyd,  14  Al.  &  W.  762;  BaylifFe  v.  Butterwortli,  1  Exc. 
4-25;  Baylcy  v.  VVilkins,  7  C.  B.  886  ;  Westrop  v.  Solomons,  8  C.  B.  345 ;  Lewis  v. 
Campbell,  ibid.  541.     As  to  costs,  see  Garrard  v.  Cottrell,  10  Q.  B.  679. 

(c)  See  per  Houghton,  J.,  in  Southern  v.  How,  Cro.  Jac.  471. 

(a)  See  Bac.  Abr.,  tit.  "Master  and  Servant,"  K. 

(i)  Co.  Lilt.  52  a  ;  B.ic.  Abr.,  tit.  "Authority,"  B.;  Story  on  Ag.  sects.  7  and  8,  where 
see  the  rule  of  the  civil  law.  See  also  Emerson  v.  Blotideu,  1  Esp.  142;  Palethorp  v. 
Furnish,  2  Esp.  511,  note;  Prestwick  v.  Marshall,  7  Bing.  565  ;  Lindus  v.  Bradwell, 
5  C.  B  583. 

(c)  As  to  the  effect  of  a  contract  made  by  a  married  woman  as  agent,  after  the  ter- 
mination of  her  authority  to  act  as  agent,  see  Smoul  v.  Ilbury,  10  M.  &.  VV.  1. 

(1)  See  2  Kent's  Comm.  p.  279,  and  notes  to  7th  ed. 
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man  at  the  time  the  contract  was  entered  into,  provided  the  contract 
was  in  other  respects  binding  upon  the  master. 

But  in  order  that  a  contract  made  by  a  servant  may  be  binding  on  his 
master,  it  must  be  within  the  scope  of  the  authority  entrusted  to  the  ser- 
vant since  no  agent  can  bind  his  principal  beyond  the  scope  of  his  author- 
ity. 

It  therefore  becomes  necessary  to  inquire  what  is  the  scope  of  author- 
ity entrusted  to  a  servant  with  regard  to  binding  his  master  upon  con- 
tracts. The  answer  to  this  question  involves  the  consideration  of  seve- 
ral others ;  for  the  authority  of  a  servant  to  contract  in  his  master's 
name  may  be  given  either  expressly,  by  deed,  writing,  or  word  of  mouth, 
or  hi/  implication,  from  the  conduct  of  the  master. (fi)  And  in  either  of 
those  cases  it  may  be  general  (i.  e,,  not  unqualified,  but  to  act  in  all 
cases  of  a  particular  nature,)  or  it  may  be  special,  i.  e.,  to  act  in  one 
particular  instance. (e)  Again  in  any  of  the  before  mentioned  cases  the 
authority  given  may  be  either  limited  by  precise  instructions,  or  unlim- 
ited.{f) 

When  authority  to  contract  in  his  master's  name  is  given  to  a  servant 
by  deed  or  writing,  but  little  difficulty  is  likely  to  arise  in  ascertaining 
the  extent  of  his  authority,  except,  perhaps,  from  some  ambiguity  in  the 
expressions  used  in  the  instrument  conferring  it.(</)  In  such  cases  it  is 
the  duty  of  the  court  to  explain  them,  and  they  will  be  construed  strict- 
ly. (A)  Letters  containing  private  instructions  as  to  the  mode  in  which 
the  authority  given  is  to  be  exercised  (as  distinguished  from  the  instru- 
ment conferring  the  authority),  being  documents  of  a  less  formal  kind, 
will  receive  in  general  a  more  liberal  construction.  But  where  a  ser- 
vant, intending  to  act  in  conformity  with  his  instructions,  has  r-^-teyi-^ 
*acted  in  a  manner  contrary  to  his  master's  intention,  the  Court  L  "  J 
will,  as  between  him  and  his  master,  construe  them  in  a  manner  favour- 
able to  the  servant  and  against  the  master,  if  they  are  capable  of  such  a 
construction,  upon  the  principle  that  verba  fortius  accipiuntur  contra  pro- 
ferentem, (i) 

The  effect  of  express  verbal  instructions  to  the  servant  will  be  con- 
sidered hereafter,  as  it  depends  upon  whether  the  servant  has  a  general 
authority  to  act  for  his  master,  or  is  merely  specially  employed  on  one 
particular  occasion. 

Where  a  master  has  recorjnised  and  adopted  a  contract  entered  into  in 
his  name  by  his  servant,  he  will  be  equally  liable  upon  it  as  if  he  had 
previously  expressly  authorized  the  servant  toentcr  into  it, — the  maxim  in 
such  cases  being(/.-j  omnis  ratibabitio  retrotrahitur  et  mandato  priori  a;qui- 

(rf)  F.  N.B.  120,G. 

{e)  Whitehead  v.  Tucket,  15  East.  408;  Paley  on  Ag.  199. 

(/)  Ibid;  Paley  on  Ag.  2. 

{<!)  Smith's  Merc.  Law,  4lh  cd.  116;  and  see  Atlwood  v.  Miinnitijrs,  7  B.  &.  C.  278; 
VVilhiniTton  v.  Herring-,  5  Cing.  442  ;   fJeraud  v.  Leafc,  5  C.  B.  157. 

(A)  Howard  v.  Bnillle,  2  H.  Bl.  G18  ;  Murray  v.  East  India  Company,  5  B.  I'V.  Aid. 
211;  Attwood  V.  Munnings,  ubi  supra;  Paley  on  Ag.  192;  and  see  Flcniyng  v.  Hec- 
tor, 2  M.&  W.  172. 

(i)  Story  on  Ag.  sect.  74,  75. 

(k)  Co.   Litt.  207  a;  Siory  on  Ag.  section    239,  et  seq.,  where  sec  the  rule  of  the 
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paratur.  ''This  doctrine,"  said  Lord  Cranworth,  in  Bird  v.  Brown,(r) 
"  is  intelligible  in  principle  and  easy  in  its  application  when  applied  to 
cases  of  contract.  If  A.  B.  unauthorized  by  me,  makes  a  contract  on 
my  behalf  with  J.  S.,  which  I  afterwards  recognise  and  adopt,  there  is 
no  difficulty  in  dealing  with  it  as  having  been  originally  made  by  my 
authority.  J.  S.  entered  into  the  contract  on  the  understanding  that  he 
was  dealing  with  me,  and  when  I  afterwards  agreed  to  admit  that  such 
was  the  case,  J.  S.  is  precisely  in  the  condition  in  which  he  meant  to  be; 
or,  if  he  did  not  believe  A.  B.  to  be  acting  for  me,  his  condition  is  not 
altered  by  my  adoption  of  the  agency,  for  he  may  sue  A.  B.  as  principal 
at  his  option,  and  has  the  same  equities  against  me  if  I  sue  which  he 
would  have  had  against  A.  B."(m) 

A  master,  however,  cannot  in  this  manner  render  himself  liable  upon  a 
contract  made  by  a  servant,  unless  the  servant,  at  the  time  he  entered 
into  it,  assumed  to  act  as  his  a(jent.{r\  Nor  can  he  thus  avail  himself  by 
r*lof;~i  ^adoption  of  an  act  done  in  his  name,  which,  in  order  to  be  valid 
L  "  -^  at  all,  ought  to  have  been  valid  at  the  time  it  was  done.  Such, 
for  instance,  as  a  notice  to  quit ;  since  such  a  notice  to  be  good  must  be 
one  that  the  party  to  whom  it  is  given  may  act  upon  it  immediately. (o) 
It  is  conceived,  however,  that  even  if  such  a  notice  were  given  in  his 
master's  name,  by  a  servant  not  authorized  to  give  it,  to  a  tenant  from 
year  to  year,  and  the  master  ratified  it,  and  gave  notice  to  the  tenant  of 
such  ratification  before  the  commencement  of  the  last  half  of  the  tenancy, 
such  ratification  would  render  the  notice  valid ;(/))  though  that  might 
perhaps  more  properly  be  called  sl  fresh  notice  to  quit  by  the  master  him- 
self. 

Where  a  master  has  admitted  his  liability  upon  a  contract  made  by 
his  servant,  the  weight  due  to  that  admission  depends  on  the  circumstances 
under  which  it  was  made.(2')  If  no  other  person  has  been  induced  by  it 
to  alter  his  condition,  the  master  is  not  concluded  or  estopped  by  it,  but 
may  prove  it  to  have  been  mistaken  or  untrue,  (r) 

Where  the  authority  of  a  servant  to  bind  his  master  upon  contracts 
arises  merely  by  implication,  the  general  rule  is,  that  the  authority  of  a 
servant  is  co-extensive  with  his  usual  employment,  and  the  scope  of  his 
authority  is  to  he  measured  hy  the  extent  of  his  employment. (^s\  For  a 
master  who  accredits  a  servant  by  employing  him  must  abide  by  the 
efiects  of  that  credit,  and  will  be  bound  by  contracts  made  with  innocent 
third  persons  in  the  seeming  course  of  that  employment,  and  on  the  faith 
of  that  credit, — whether  he  intended  to  authorize  them  or  not,  or  even  if 

Roman  law,  wliich  was  similar;  and  see  Saunderson  v.  Griffiths,  5  B.  »^  C.  909  ; 
Vere  v.  Ashby,  10  B.&,  C.  298 ;  Maclean  v.  Dunn,  4  Bing.  722.  (l)  4  Exc.  798. 

(w)  There  is  more  difficulty  in  the  application  of  this  doctrine  in  cases  of  tort ;  as 
to  which  see  post. 

(n)  Wilson  V.  Tumman,  6  M.  &  G.236  ;  4  Inst.  317  ;  Walker  v.  Hunler,2  C.  &  B. 
334.  It  was  a  maxim  of  the  canon  law,  "  Ratum  quis  habere  non  potest,  quid  ipsius 
nomine  non  est  gestum  ;"  see  note  (o),  to  6  M.  &,  G.  239. 

{„)  Doe  V.  Walters,  lOB.  &  C.  6-26;  Doe  v.  Gold  win,  2  Q.  B.  146  ;  and  see  per 
Parke,  B.,  in  Buron  v.  Den  man,  2  Exc.  188. 

(p)  See  Bird  v.  Brown,  4  Exc.  799. 

Iq)  Newtun  V.  Belcher,  12  Q.  B.  934. 

(r)  Newton  v.  Liddiard,  12  Q.  B.  925.  See  Heane  v.  Rogers,  9  B.  &  C.  577  ;  Pick- 
ard  V.  Sears,  6  A.  &  E.  474. 

(s)  Smith's  Merc.  Law,  116;  Paley  on  Ag.  162. 
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he  expressly,  though  privately,  forbad  them ;  it  being  a  general  rule  of 
law,  founded  on  natural  justice,  that  where  one  of  two  innocent  persons 
must  suffer  by  the  frauds  of  a  third,  he  who  enabled  that  third  person  to 
commit  the  fraud  should  be  the  sufferer.(^)  *Upon  this  principle,  ^  s-iop-i 
where  a  servant  usually  buys  for  his  master  upon  credit,  and  the  L  '"J 
master  is  in  the  habit  of  paying  for  goods,  so  purchased,  the  master  is 
liable  to  pay  for  any  goods  of  a  similar  nature  which  the  servant  may 
obtain  upon  credit,  even  though,  in  a  particular  instance,  the  master  fur- 
nish the  servant  with  money  to  pay  for  the  goods,  and  the  servant 
embezzle  the  money  :  or  even  if  the  servant,  after  he  has  been  discharged, 
pledge  his  master's  credit,  unless  the  party  giving  credit  knew  that  the 
servant  was  discharged. («) 

Thus,  where(i;)  the  defendant,  who  was  a  considerable  dealer  in  iron, 
and  known  to  the  plaintiif  as  such,  though  they  had  never  dealt  together 
before,  sent  a  waterman  to  the  plaintiff  for  iron,  on  trust,  and  paid  for  it 
afterwards.  He  sent  the  same  waterman  a  second  time  with  the  ready 
money,  who  received  the  goods,  but  did  not  pay  for  them,  the  defendant 
was  held  liable,  '<  for  the  sending  him  upon  trust  the  first  time,  and  pay- 
ing for  the  goods,  was  giving  him  credit  so  as  to  charge  the  defendant 
upon  the  second  contract,  (ic) 

So  where  a  master(a;)  used  to  give  his  servant  money  every  Saturday 
to  defray  the  charges  of  the  foregoing  week.  The  servant  kept  the 
money;  yet,  per  Holt,  C.  J.,  the  master  is  chargeable, — for  the  master, 
at  his  peril,  ought  to  take  care  what  servant  he  employs,  and  it  is  more 
reasonable  that  he  should  suffer  for  the  cheats  of  his  servant  than  stran- 
gers or  tradesmen. 

*Again,  where  a  gentleman(?/)  kept  a  book  with  his  coach- ^^-.4^^-. 
man,  in  which  were  entered  the  articles  procured  by,  and  the  L  "  -i 
sums  advanced  to  him;  but  there  did  not  appear  to  be  any  connexion 
between  the  sums  advanced  and  the  demands  he  was  to  pay :  the  gentle- 
man was  held  liable  to  pay  for  hay  and  straw  delivered  for  the  use  of  his 
horses,  although  he  had  given  the  coachman  mone}^  to  pay  the  bills,  which 
he  had  embezzled. 

Upon  similar  principles,  the  owner  of  a  sawmill  was  held(3)  bound  by 
a  contract  entered  into  by  his  foreman  to  furnish  the  plaintiff  with  a  large 
quantity  of  Scotch  fir  staves;  as  a  foreman  employed  to  conduct  a  busi- 

(/)  Hern  V.  NichoUs,  1  Salk.  289  ;  Baring'  v.  Corrie,  2  B.  &  Aid.  143.  In  Fitzlier- 
bert  V.  i\I;illicr,  1  T.  R.  16,  Buller,  J.,  said,  "It  is  the  coininon  question  every  da^'  at 
Guildliall  when  one  of  two  innocent  persons  must  sutfer  by  the  fraud  or  negligence  of 
a  third,  which  of  the  two  gave  credit." 

{v)  Nixon  V,  Brolian,  lU  Mod.  109;  Anon.  1  Show.  95;  Aischcnmbe  v.  Hundred  of 

Sneihohno,  Holt,  460;  v.  Harrison,  12  Mod.  346;  Sir  Robert  VVayland's  case,  3 

Salk.  234;  Anon.  12  Mod.  564;  Boulton  v.  Arlsden,  3  Salk.  234  ;  S.C.  1  Ld.  Rnyni.2:25. 

(v)  Hazard  v.  Treadwell,  1  Str.  506. 

(«;)  See,  however,  Todd  v.  Robinson,  Ry.  &  M.  21 7 ;  Gilman  v.  Robinson,  Ry.  &  M. 
226;  S.  C.  1  C.  &  P.  642.  A  general  agency  to  order  goods  could  hardly  be  ini|)lied 
from  a  single  recognised  dealing.  In  most  cases  it  would  be  a  question  lor  a  jury 
whether  the  delViidant  held  out  the  servant  as  his  agent  for  the  purpose  of  ordering  the 
goods  in  question. 

(x)  Sir  R.  Wayland's  case,  3  S:ilk.  234  ;  and  see  Miller  v.  Hamilton,  5  C.  &  P.  43.'). 

{y)  Rusby  v.  Scarlett,  5  Esp.  76. 

{z)  Richardson  v.  Cartwright,  1  Carr.  &  K.  328. 
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ness  like  that  in  which  the  defendant  was  engaged,  must  be  taken  to  have 
a  general  authority  to  bind  his  master  by  such  contracts. 

The  principle  of  presumptive  agency,  on  which  these  cases  were  decided, 
has  been  extended  to  cases  in  which  the  person  who  assumed  to  act  as 
servant  was  not  really  servant,  but  was  considered  to  have  been  held  out 
as  servant  by  the  act  of  the  master. 

Thus,  a  merchant  has  been  held  bound  by  a  paj^ment  in  the  usual 
course  of  business,  to  a  person  found  in  his  couutiug-house,  and  appear- 
ing to  be  entrusted  with  the  conduct  of  the  business  there,  though  it 
turned  out  that  the  person  was  never  employed  by  him,  and  the  money 
never  came  to  his  hands ;  "  For,"  said  Lord  Tenterden,  "  the  debtor  has 
a  right  to  suppose  that  the  tradesman  has  the  control  of  his  own  pre- 
mises, and  that  he  will  not  allow  persons  to  come  there  and  intermeddle 
in  his  business  without  his  authority." (a)  And  so  a  tender  to  a  person, 
probably  a  chief  clerk,  in  the  office  of  an  attorney,  who  refused  to  accept 
the  amount  tendered  as  insufficient,  has  been  held  good, — being  equiva- 
lent to  a  tender  to  the  attorney  himself.  (6) 

Again,  although  "it  may  be  admitted  that  an  authority  to  draw,  does 
not  import,  in  itself,  an  authority  to  indorse  bills ;  still,  the  evidence  of 
r  *19ST  such  authority  to  *draw  is  not  to  be  withheld  from  the  jury,  who 
L  -'  are  to   determine,  on  the  whole  of  the   evidence,  whether  such 

authority  to  indorse  exists  or  not."(c)  And  therefore,  where  the  defend- 
ants' confidential  clerk  had  been  accustomed  to  draw  cheques  for  them, 
and  in  one  instance,  at  least,  they  had  authorized  him  to  indorse,  and  in 
two  other  instances  had  received  money  obtained  by  his  indorsing  in  their 
names,  a  jury  were  held  warranted  in  inferring  therefrom  that  the  clerk 
had  a  general  authority  to  indorse. (f?) 

And  a  man  has  been  held  liable('e)  upon  a  guaranty  given  in  his  name 
by  his  son,  who  had  signed  for  his  father  in  three  or  four  instances,  and 
had  accepted  bills  for  him. 

Where  a  servant  is  employed  to  transact  business,  and  has  no  particu- 
lar orders  with  reference  to  the  manner  in  which  the  business  is  to  be 
transacted,  he  is  considered  as  invested  with  all  the  authority  necessary 
for  transacting  the  business  entrusted  to  him,  and  which  is  usually 
entrusted  to  agents  employed  in  matters  of  a  similar  nature. (/)  In  this 
respect  there  is  no  distinction,  whether  the  authority  be  general  or  special, 
express  or  implied.  In  each  case  it  embraces  the  appropriate  means  to 
accomplish  the  desired  end.(</)  Thus,  a  servant  sent,  without  money,  to 
buy  goods,  has  implied  authority  to  pledge  his  master's  credit.  (A) 

(n)  Barrett  v.  Deere,  Moo.  &  M.  200.     See  Re.x  v.  Thorley,  1  Moo.  Cr.  Cas.  343. 

\h)  VVilmolt  V.  Smith,  Moo.  &  M.238.  In  Moffut  v.  Parsons,  5  Taunt.  307,  tender 
of  payment  to  a  servant,  who,  in  [jursuance  of  his  master's  orders,  refused  to  accept  it, 
was  held  a  orood  tender  )o  the  master. 

(c)  Per  Thidal,  C.  J.,  Prcsoott  v.  Fiinn,  9  Bing.  22, 

(rf)  Prcseoit  V.  Flinn,  iibi  supra;  and  see  Barber  v.  Gingcll,  3  Ei-p.  60 ;  Llewellyn 
V.  Winckworth,  13  M.  &.  W.51)8. 

(p)  Watkins  V.  Vince,2  Stark.  368. 

{/)  Story  on  Ap;.sect.  60;  and  see  per  Parke,  B.  in  Cos  v.  Midland  Counties  Rail- 
way Company,  3  EIxc.  278. 

(g)  Story  on  Ag  sect.  85,  97 ;  Howard  v.  Baillie,  2  H.  Bl.  G18. 

(//)  Tobin  V.  Crawford,  9  M.  &  VV.  718. 
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Upon  this  principle  it  was  held,  in  a  very  old  case,(?')  that  if  a  goW- 
smith  make  plate,  wherein  he  mingles  dross,  so  that  it  is  not  according  to 
the  standard,  and  send  his  servant  to  a  fair  to  sell  it,  who  sells  it  for  cood 
plate  according  to  the  standard;  an  action  upon  the  *case  lies  f- ^,^,„-, 
against  the  master.  And  so  a  horse-dealer  has  been  held  liable  L  "^  -> 
upon  the  warranty  of  his  servant  entrusted  to  sell,  where  the  warranty 
was  part  of  the  transaction  of  sale.(/L-) 

And  so,  also,  where  a  person,  who  was  not  a  horse-dealer,  sent  his 
servant  with  his  horse  to  Tattersall's  for  sale,  with  instructions  to  warrant 
him  sound,  and  he  warranted  him  free  from  vice,  the  master  was  held 
liable  upon  the  warranty,  although  it  was  contended  on  his  behalf  that 
the  servant  was  but  a  special  agent,  and  he  having  exceeded  his  autho- 
rity the  master  ought  not  to  be  bound.  "  But,"  said  Lord  Elleuborough, 
C.  J.,  "  the  master  having  entrusted  the  servant  to  sell,  he  is  entrusted 
to  do  all  that  he  can  to  effectuate  the  sale;  and  if  he  does  exceed  his 
authority  in  so  doing,  he  binds  his  master."  (Z]  And  in  another  case,(???) 
where  the  defendant's  servant,  who  was  entrusted  to  sell  and  receive  the 
price,  sold  a  horse  at  a  fair  to  the  plaintiff  and  warranted  him  sound, 
the  defendant  was  held  liable  for  a  breach  of  the  warranty;  and  Lord 
EUenborough  said,  ''If  the  servant  was  authorized  to  sell  the  horse  and 
to  receive  the  stipulated  price,  I  think  he  was  incidentally  authorized  to 
give  a  warranty  of  soundness.  It  is  now  most  usual,  on  the  sale  of 
horses,  to  require  a  warranty  :  and  the  agent  who  is  employed  to  sell, 
when  he  warrants  the  horse,  may  fairly  be  presumed  to  be  acting  within 
the  scope  of  his  authority.  This  is  the  common  and  usual  manner  in 
which  the  business  is  done,  and  the  agent  must  be  taken  to  be  vested 
with  power  to  transact  the  business  with  which  he  is  entrusted  in  the 
common  and  usual  manner.  I  am  of  opinion,  therefore,  that  if  the  defend- 
ant's servant  warranted  this  horse  to  be  sound,  the  defendant  is  bound  by 
the  warranty,  (n) 

But  although  a  warranty  by  a  servant  entrusted  to  sell,  given  at  the 
time  of  sale  and  as  part  of  the  transaction  of  selling,  *will  bind  «ioa-i 
the  master,  yet  an  acknowledgment  to  that  effect  made  at  another  L  '^  J 
time  would  not  bind  him.(o)  And  where  there  had  been  2i previous  bar- 
gain between  the  plaintiff  and  the  defendant,  who  was  a  horse-dealer,  for 
the  sale  of  a  horse,  and  the  defendant's  servant,  being  sent  to  deliver  the 
horse  and  receive  the  price,  gave  a  warranty,  the  defendant  was  held  not 
liable. (p)     And  so  a  master  has  been  held  not  bound  by  an  alteration  in 

(i)  Southern  v.  Howe,  Cro.  .Inc.  471 ;  and  see  Hern  v.  Nicholls,  1  Salk.  2S;1.  .^s  !o 
how  fur  the  master  is  affected  by  fraiid  of  his  servant,  see  Cornfool  v.  Fcnvkc,  G  M.  ifc 
W.  358;  Fuller  v.  Wil.«on,  3  Q.  B.  38;  Jones  v.  Downman,  4  Q.  B.  235,  note;  Down- 
man  V.  Williams,  7  Q.  B.  103;  Story  on  Ag.  sect.  264. 

(A-)  Fenn  v.  Harrison,  3  T.  R.  7G0;  Helyear  v.  Hawke,  5  Esp.  72,  VVoodin  v.  Dur- 
ford,  2Cr.  &M.  391. 

(Z)  Helyear  v.  Hawke,  5  Esp.  72.  (m)  Alexander  v.  Gibson,  2  Cam|)b.  555. 

(ri)  And  if  an  agent  entrusted  to  sell  and  warrant,  do  sell  and  warrant,  a. id  receive 
the  money,  but  at'lerwards,  in  consequence  of  the  goods  sold  not  answering  the  war- 
ranty, return  the  money  to  the  purchaser,  the  principal  cannot  treat  the  price  as 
money  had  and  received  to  his  use  by  the  agent;   Murray  v.  Mann,  2  Exc.  5.38. 

(o)  Helyear  v.  Hawke,  5  Esp.  72,  supra;  I'eto  v.  Hague,  5  Esp.  135;  Allen  v.  Dun- 
stone,  8  C.  &  P.  760, 

(p)  Woodin  V.  Burford,  2  Cr.  &,  M.  391. 
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a  warranty  made  by  a  servant  sent  to  receive  tlie  price. (g')  These  two 
last  mentioned  cases,  however,  depend  upon  the  general  rule,  that  an 
tmj)licd  autlioviti/  cannot  he  extended  to  collateral  transactions.  Thus, 
though  a  clerk,  apprentice,  or  shopman  may  have  an  implied  authority 
to  receive  money  paid  in  the  usual  course  of  business,  you  could  not  from 
that  infer  an  authority  to  receive  payments  out  of  the  usual  course  of 
business,  as  deposit  on  a  wager,  payment  of  a  mortgage,  legacy,  or  the 
like.(/')  So  a  clerk  who  has  authority  to  receive  cash  across  the  counter, 
has  not  authority  to  receive  payments  by  cheque  by  post.(.s)  So  a  tra- 
veller, who  receives  orders  for  goods  from  his  employer's  customers  in  the 
country,  is  authorized  to  receive  payment  for  them  in  money,  but  not  in 
other  goods.  (<)  So  in  an  action  against  pawnbrokers(M)  to  recover  plate 
deposited  with  them  upon  a  mortgage,  out  of  the  usual  course  of  busi- 
ness, an  admission  by  a  shopman  of  the  defendants  that  they  had  the 
plate  was  held  not  admissible  as  evidence  against  them ;  for  the  transac- 
tion was  not  a  transaction  in  the  business  of  a  pawnbroker,  but  a  loan  as 
by  any  other  lender  of  money  at  bl.  per  cent.,  and  there  was  no  evidence 
to  show  the  agency  of  the  shopman  in  private  transactions  unconnected 
with  the  business  of  the  shop.  And  Tindal,  C.  J.,  said  :  "  If  the  trans- 
r  «1^n  ^^*'^*^^  0^*'  °f  *which  this  suit  arises  had  been  one  in  the  ordinary 
L  J  trade  or  business   of  the  defendants   as  pawnbrokers,  in  which 

trade  the  shopman  was  agent  or  servant  to  the  defendants,  a  declaration 
of  such  agent  that  his  master  had  received  the  goods  might,  probably, 
have  been  evidence  against  the  master,  as  it  might  be  held  within  the 
scope  of  such  agent's  authority  to  give  an  answer  to  such  an  inquiry 
made  by  any  person  interested  in  the  goods  deposited  with  the  pawn- 
broker. In  that  case,  the  rule  laid  down  by  the  Master  of  the  Rolls  in 
the  case  of  Fairlie  v.  Hastings, («)  which  may  be  regarded  as  the  leading 
case  on  this  head  of  evidence,  directly  applies." 

Upon  similar  principles  it  is,  that  although  an  entry  made  at  the  time 
when  the  facts  recorded  took  place  by  a  deceased  clerk  or  other  servant 
in  the  usual  course  of  business,  is  evidence,  after  his  decease,  of  the  facts 
stated  in  such  entry,  yet  if  other  facts,  not  usually  stated  in  entries  of  a 
similar  nature,  happen  to  be  mentioned  in  making  a  particular  entry,  it 
is  not  evidence  of  those  facts. (jo) 

Moreover  the  implied  power  of  a  servant  to  bind  his  master  upon 
contracts  relating  to  matters  within  the  usual  scope  of  his  employment  is 
not  increased  hy  the  emergency  of  any  particular  occasion. (.x)      And  there- 

{q)  Strode  v.  Dyson,  1  Smith,  400. 

(r)  Saunderson  v.  Bell,  2  Cr.  &  M.  304  ;  and  see  Sykes  v.  Gile.s,  5  M.  &  W.545, 
where  it  was  held,  that  an  auctioneer  expressly  authorized  by  the  conditions  of  sale  to 
receive  a  deposit,  had  no  implied  authority  to  receive  the  residue  of  the  purchase 
money. 

(s;  Kaye  v.  Brett,  5  Exc.  269.  (t.)  Ilcward  v.  Chapman,  4  C.  &  P.  508. 

(w)  Garth  v.  Howard,  8  Bing-.  451  ;  S.  C.  5  C.  &.  P.34G. 

{v)  10  Vcs.  128;  and  sec  on  this  point  Story  on  Aff.  §  136;  1  Ph.  on  Ev.  382 ;  Price 
V.  Marsh,  1  C.  &.  P.  60  ;  Jones  v.  Hart,  Ld.  Raym.  738 ;  S.  C.  Sali<.  441 . 

(w)  Chambers  v.  Bernaseoni,  1  C.  M.  &  R.  347.  See  Price  v.  Earl  of  Torringrton, 
Salk.  2t^5;  S.  C.  1  Smith's  L.  C.  139  ;  I  Ph.  on  Ev.  ch.  7,  sect.  8,  where  all  the  prior 
cases  are  stated  and  cnmmented  on.     See  also  Reg;,  v.  Dukinfield,  11  Q.  B.  678. 

(x)  Story  on  Ag.  sect.  87. 
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fore,(y)  where  a  mining  company  fell  into  difficulties  in  consequence  of 
the  calls  not  being  paid  up,  and  the  agent,  from  want  of  funds,  was  una- 
ble to  pay  the  labourers,  who  applied  to  the  magistrate  and  obtained 
warrants  of  distress  upon  the  materials  belonging  to  the  mine;  whereupon 
the  agent  borrowed  money  upon  the  credit  of  the  company,  and  paid  the 
wages :  It  was  held,  that  he  had  no  implied  authority  to  do  so.  Al- 
though there  were  circumstances  in  the  case  from  which  a  jury  might 
have  inferred  an  express  authority  to  borrow  money  for  the  purposes  of 
the  mine.  So  a  station  master  or  other  servant  of  a  railway  company 
has  no  implied  authority,  *in  case  of  accident,  to  bind  the  com-  ^  .^^^^ 
pany,  by  calling  in  a  surgeon  to  attend  on  passengers,  for  the  L  ^J 
power  to  enter  into  such  a  contract  is  not  incident  to  his  employment. (z) 

It  makes  no  diflFerence  in  tJie  master's  liability  that  the  contract  is 
made  in  the  servant's  name,  if  in  reality  he  were  acting  as  agent  for  his 
master  in  making  the  contract.  For  parol  evidence  is  always  necessary 
to  shew  that  the  party  sued  is  the  person  making  the  contract  and 
bound  by  it.  "Whether  he  does  so  in  his  own  name,  or  in  that  of  another, 
or  in  a  feigned  name,  and  whether  the  contract  be  signed  by  his  own 
hand  or  by  that  of  an  agent,  are  inquiries  not  different  in  their  nature 
from  the  question,  who  is  the  person  who  has  just  ordered  goods  in  a  shop. 
If  he  is  sued  for  the  price,  the  contract  is  not  varied  by  appearing  to  have 
been  made  by  him  in  a  name  not  his  own.  (a) 

And  so,  if  a  landed  proprietor  send  his  steward  habitually  to  the  neigh- 
bouring fairs  and  markets,  to  make  sales  and  purchases  for  him  in  mat- 
ters connected  with  the  management  of  his  estate,  and  the  steward  makes 
all  these  contracts  in  his  own  name,  but  is  universally  known  to  have  no 
land  of  his  own,  and  to  be  acting  solely  for  his  employer,  by  his  direc- 
tion, and  on  his  credit;  the  steward's  intention  to  make  himself  the 
owner  of  articles  bought  on  one  particular  occasion  in  the  course  of  the 
same  dealing,  could  not  deprive  the  vendor  of  his  recourse  against  the 
master.(6) 

And,  since  the  nature  of  the  usual  employment  of  a  servant  is  the 
measure  of  his  implied  authority,  it  follows  that  that  authority  can  nei- 
ther be  limited  by  the  private  instructions  of  the  master,  nor  controlled 
by  any  secret  *agreement  between  him  and  his  servant.  If  this  ^^^,^^-. 
could  be  done,  in  what  a  perilous  predicament  would  the  world  L  '  '~*-^ 
stand  in  respect  of  their  dealings  with  persons  who  may  have  secret  com- 
munications with  their  principal.  There  would  be  an  end  of  all  dealing 
but  with  a  master. (c)  Should  the  servant  deviate  from  his  master's 
orders,  or  be  guilty  of  a  breach  of  any  secret  agreement  between  himself 

(y)  ITavvlayne  v.  Bourne,  7  M.  &.  W.  595 ;  and  sec  Rickclts  v,  Bunnet,  4  C.  B.  G88. 

(a)  Cox  V.  Midland  Counties  Railway  Company,  .3  Exc.  268. 

(a).  Per  Lord  Denman,  C.  J.,  in  Trueman  v.  Loder,  1 1  A.  &  E.  594,  595 ;  and  see 
Thompson  v.  Davenport,  2  Sinilli's  L.  C.  225,  22tj ;  Lindus  v.  Bradwell,  5  C  B.  5rfJ. 
The  general  rule  with  regard  to  contracts  made  by  agents  is,  that  the  agent  may  sue 
or  be  sued  in  respect  of  his  privily,  and  the  principal  in  respect  of  his  inlcrest.  See 
Sims  V.  Bund,  5  B.  &  Ad.  389.  Where,  however,  a  servant  or  other  agent  lias  signed 
a  written  contract  in  his  own  name,  he  cannot  give  parol  evidence  to  discharge  liitn. 
scZ/fiom  liability  upon  the  contract;  Higgins  v.  Senior,  8  iM.  &  W.  834. 

l^h)  See  per  Lord  Denman,  in  Trueman  v.  Loder,  11  A.  &.  E.  59'}. 

(c)  10  Mod.  110, 
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and  his  master,  he  will  be  accountable  to  his  master  for  any  loss  he  may 
sustain  thereby,  but  third  persons  cannot  be  affected  by  any  limitation  of 
the  servant's  authority  not  communicated  to  them.((i)  In  such  cases, 
however,  it  is  material  to  bear  in  mind  the  distinction  before  adverted  to 
between  a  special  and  a  general  authority,  ("  the  latter  of  which  does  not 
import  any  unqualified  authority,  but  that  which  is  derived  from  a  multi- 
tude of  instances,  whereas  the  former  is  confined  to  an  individual  in- 
stance,"(e)  as  the  legal  effect  of  secret  instructions  is  very  different  in 
the  two  cases.  The  difference  cannot  be  more  clearly  stated  than  in  the 
words  of  Mr.  Smith  in  his  Compendium  of  Mercantile  Law.  He  says,(/) 
''The  authority  of  a  general  agent  to  perform  all  things  usual  in  the  line 
of  business  in  which  he  is  employed,  cannot  be  limited  by  any  private 
order  or  direction  not  known  to  the  party  dealing  with  him.  But  the 
rule  is  directly  the  reverse  concerning  a  particular  agent,  i.  e.  an  agent 
employed  specially  in  one  single  transaction,  for  it  is  the  duty  of  the 
party  dealing  with  such  a  one  to  ascertain  the  extent  of  his  authority, 
and  if  he  do  not,  he  must  abide  the  consequences. "(^) 

A  servant  may  be  regarded  as  the  general  agent  of  his  master  for  all 
purposes  within  the  scope  of  his  employment, — if  employed  for  any  unu- 
sual purpose,  he  may  be  looked  upon  as  the  special  agent  of  his  master.^/i) 
r*iQn  *Thus,  for  instance,  if  a  man  were  in  the  habit  of  paying  for  hay 
L  -1  and  straw  purchased  by  his  groom,  the  groom  might  be  regarded 
as  his  general  agent  for  the  purchase  of  a  reasonable  quantity  of  hay  and 
straw,  and  the  master  would  be  liable  to  pay  for  such  hay  and  straw 
purchased  by  the  groom,  even  if,  in  a  particular  instance,  the  groom  acted 
contrary  to  his  master's  orders.  But  such  a  groom  could  not  be  looked 
upon  as  the  general  agent  of  his  master,  so  as  to  render  him  liable  to  pay 
for  anything  else  the  groom  might  choose  to  buy  in  his  master's  name, 
the  obtaining  other  things  not  being  within  the  scope  of  his  employment. 
If  he  were  sent  by  his  master,  with  money,  to  purchase  beer  or  wine,  he 
would  be  a  special  agent  for  that  occasion;  and  if  the  person  of  whom  he 
bought  it,  chose  to  let  him  take  it  away  without  payment,  and  without 
ascertaining  that  he  had  authority  to  pledge  his  master's  credit,  he  must 
abide  the  consequences ;  the  master  would  not  be  liable. 

Bearing,  therefore,  this  distinction  in  mind,  it  may  be  stated  as  a  gen- 
eral rule,  that  wherever  a  master  has,  by  his  conduct,  held  out  his  servant 
as  his  general  agent,  whether  in  all  kinds  of  business,  or  in  transacting 
business  of  a  particular  kind,  the  master  will  be  bound  by  the  act  of  his 

(.'/)  Paley  on  Ag.  199;  1  Pothier  on  Oblig-.,  by  Evans,  79,  note.  See  also  ibid.  447, 
448,  note.  " 

(e)  Per  Lord  Ellenborough  in  Whiteliead  v.  Tucket,  15  East,  40S,  and  see  Paley  on 
Ag.  199. 

(/■)  Smith's  Merc.  Law,  119.  See  Story  on  Ag.  sect.  126,  and  note  (2)  to  sect.  127; 
Ilawken  v.  Bourne,  8  .M.  &.  W.  710. 

(n^)  Mr.  Justice  Story,  after  quoting  the  words  in  the  te.xt,  adds,  -This  is  true  if  the 
agent  is  not  held  out  as  possessing  a  more  enlarged  authority  ;"  Story  on  Ag.  sect. 
12G,  note  (2)., 

(/()  The  nature  and  extent  of  a  servant's  implied  authority  must  however,  as  is  ob- 
vious, frequently  involve  questions  fit  for  the  consideration  of  a  jury.  See  Smith's 
Merc.  Law,  117  ;  Dyer  v.  Pearson,  3  B.  &  C.  3S ;  Todd  v.  Robinson.  Ry.  &,  M.  217; 
Gillman  v.  Robinson,  Rv.  &  M.  226;  Barnctt  v.  Lambert,  15  M.  &,  \V.  493;  RcynoU 
V.  Lewis,  15  M.  &.  \V.  517  ;  Williams  v.  Pigott,  2  Exc.  201. 
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servant,  if  within  the  scope  of  his  usual  employment,  notwithstanding  the 
servant  has  acted  contrary  to  his  master's  orders. 

Thus,  where  a  master(v')  sent  his  servant,  wlio  teas  used  to  transact 
affairs  of  that  nature  for  liim,  on  Saturday,  with  a  note  drawn  on  Sir  8. 
C,  with  orders  to  get  from  Sir  S.  E.  either  bank  bills  or  money,  and 
turn  them  into  Exchequer  notes;  but  the  servant,  to  save  himself  time 
and  trouble,  went  to  B.,  and  prevailed  with  him  to  give  him  a  bank  bill 
for  the  note  upon  Sir  S.  E.,  and  then,  in  pursuance  of  his  master's  orders, 
invested  it  in  Exchequer  notes,  which  he  brought  to  his  master,  not  letting 
him  know  but  that  he  had  gone  to  *Sir  S.  E.  Sir  S.  E.  failed  j-^^or-. 
upon  the  Monday  following.  The  question  was,  upon  whom  the  L  J 
loss  should  fall,  B.  or  the  master.  And  the  whole  Court  was  of 
opinion,  that  the  master  was  chargeable — and  he  only,  for  a  servant, 
by  transacting  affairs  for  his  master,  does  thereby  derive  a  general  au- 
thority and  credit  from  him ;  and  if  this  general  authority  should  be 
liable  to  be  determined  for  a  time  by  any  particular  instructions  or  orders, 
to  which  none  but  the  master  and  servant  are  privy,  there  would  be  an 
end  of  all  dealing  but  with  the  master. 

Upon  similar  grounds  rests  the  distinction,  that  if  a  horse-dealer  or  a 
person  keeping  livery  stables,  having  a  horse  to  sell,  expressly  direct  his 
servant  not  to  warrant  hira,  and  the  servant  do  nevertheless  warrant  him, 
still  the  master  would  be  liable  upon  the  warranty,  because  the  servant 
was  acting  within  the  general  scope  of  his  authority,  and  the  public  can- 
not be  supposed  to  be  cognizant  of  any  private  conversation  between  the 
master  and  servant  ;(7i;)  but  if  the  owner  of  a  horse  were  to  send  a 
stranger  to  a  fair  with  express  directions  not  to  warrant  the  horse,  and 
the  latter  acted  contrary  to  the  orders,  the  purchaser  could  only  have  re- 
course to  the  person  who  actually  sold  the  horse,  and  the  owner  would  not 
be  liable  on  the  warranty,  because  the  servant  was  not  acting  within  the 
scope  of  his  authority. (/) 

Upon  the  same  principle,  a  gentleman,  who  by  an  agreement  with  his 
groom  allowed  him  five  guineas  a  year,  for  which  he  was  to  keep  the  horses 
shod,  was  held,  nevertheless,  to  be  liable  to  pay  a  farrier's  bill  for  shoe- 
ing his  horses,  as  it  did  not  appear  that  the  farrier  knew  of  the  agreement ; 
and  Lord  Kenyon  said,  that  unless  the  farrier  knew  of  the  agreement  and 
expressly  trusted  the  groom,  it  was  no  defence;  for  a  tradesman  has  noth- 
ing to  do  with  any  private  agreement  between  the  *mastcr  and  r^-|Of>-i 
servant."(m)  And  where(?i)  a  gentleman  contracted  with  his  L  J 
coachman,  at 220/.  a  year,  to  provide  horses  and  his  own  livery,  and  every- 
thing connected  with  the  carriage  ;  but  the  coachman  went  in  his  master's 

(i)  Nickson  v.  Brohan,  10  Mod.  109.  See  Ward  v.  Evans,  2  Salk.  442 ;  6  Mod.  36; 
2  Ld.  Raym.  928;  Thorold  v.  Smith,  11  Mod.  71,  87. 

(fc)  Fenn  v.  Harrison,  3  T.  R.  7G0  ;  Pickering  v.  Busk,  15  East,  45.  See  Story  on 
kg.  sect.  132.  In  note  (4),  that  learned  autiior  says,  "  In  America  livery  stable  keep- 
ers are  not  understood  to  give  their  servants  any  general  authority  to  sell  tl;cir  horses." 

(l)  Ibid.  But  if  the  master  is  unwilling  to  adopt  a  warranty  given  by  his  servant 
under  such  eircuiiistanees,  he  is  bound  to  take  back  tiie  horse  and  return  the  money, 
if  paid.  To  hold  otherwiso  would  be  to  allow  him  to  lake  advantage  of  his  servant's 
fraud.     Sec  per  Lord  Abinger,  in  Cornfoot  v.  Fowkc,  G  M.  &  VV.  381. 

(m)  Precious  v.  Abel,  1  Esp.  350.  (n)  RirncU  v.  Sanipayo,  1  C.  tfe  P.  255. 
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livery  to  the  plaintiff's  stables,  and  represented  that  he  wanted  a  pair  of  job 
horses  for  his  master's  carriage,  and  an  agreement  was  made  with  him  at  ten 
guineas  a  month,  whereupon  he  took  the  horses,  and  his  master  used  them, 
and  the  plaintiff  then  sued  the  master  for  four  months'  hire  :  it  was  held  not 
necessary  for  the  plaintiff  to  prove  that  the  coachman  acted  by  his  master's 
authority,  as  he  had  used  the  horses  ;  and  Littledale,  J.,  said  :  <'  If  the 
coachman  made  the  contract  in  his  own  name,  and  represented  to  the  plain- 
tiff the  agreement  between  himself  and  his  master,  of  course,  under  such 
circumstances,  the  plaintiff  cannot  recover;  but  if  he  made  no  such  repre- 
tatiou  of  any  agreement  between  himself  and  his  master,  I  think  that  by 
the  master  sending  him  forth  into  the  world  icearing  his  livery  to  hire 
horses,  which  he,  the  master,  afterwards  vises,  knowing  of  whom  they 
Avere  hired,  and  yet  not  sending  to  ascertain  if  his  credit  had  been  pledged 
for  them,  an  implied  authority  is  given,  and  the  master  is  bound  to  pay 
the  hire.  A  master  may  be  prevented  by  business  or  want  of  time  from 
making  a  bargain  himself,  and  may  send  his  servant,  and  provided  the 
business  be  within  the  regular  dejKirtment  of  the  servant  the  master  is 
clearly  liable."  The  jury,  however,  having  found  that  there  was  no  evi- 
dence of  any  direct  application  to  the  master  on  the  part  of  the  plaintiff, 
found  a  verdict  for  the  defendant,  (o) 

If  a  third  party,  dealing  with  a  servant  on  behalf  of  his  master,  know 
of  the  private  agreement  or  instructions  given  by  the  master  to  his  servant, 
he  cannot,  of  course,  charge  the  master  upon  any  contract  contrary  to  that 
r*T^7T  ^gi"cement.Q))  Accordingly,  wherefg')  the  defendant  sent  his*son 
L  -I  to  obtain  from  the  plaintiff  a  horse  which  he  had  agreed  to  sell  to 
the  defendant,  and  the  plaintiff  knew  that  the  son  was  instructed  only  to 
take  the  horse  if  warranted,  but  the  son  took  it  without  a  warranty  :  it 
was  held,  that  the  defendant  was  not  liable  to  pay  for  the  horse,  which 
did  not  answer  the  warranty  agreed  to  be  given. 

But  where  a  servant  is  employed  by  his  master  to  act  for  him  in  a 
single  transaction,  he  must  be  regarded  as  the  special  agent  of  his  master; 
and  in  such  case  it  is  incumbent  upon  every  one  dealing  with  him,  who 
wishes  to  charge  his  master  upon  his  contracts,  to  inquire  into  the  extent 
of  his  authority,  as,  should  he  exceed  it,  his  master  will  not  be  bound. 

And,  therefore,  where(;')  the  plaintiff  sent  his  servant  to  receive  60/. 
from  B.,  and  B.  desired  E.,  who  owed  him  money,  to  strike  off  60/.  from 
his  debt  and  pay  the  plaintiff's  servant;  E.  accordingly  credited  himself 
with  60/.  in  account  with  B.,  but  instead  of  giving  the  plaintiff's  servant 
money  gave  him  a  goldsmith's  note,  which  the  servant  accepted  as  pay- 
ment; it  was  held,  that  the  plaintiff  was  not  bound  by  the  act  of  the  ser- 
vant in  receiving  the  note  instead  of  money. 

Again,  where(s)  the  defendant  drew  a  cheque  in  favour  of  a  creditor, 

(o)  See  Hiscox  v.  Greenwood,  4  Esp.  174,  where  a  servant  having  acted  beyond  the 
scope  of  his  employment.  Lord  Ellenborough  thought  the  tradesman,  not  having  in- 
quired of  the  master,  could  not  charge  him. 

{p)  Howard  v.  Braithwaite,  1  Ves.  &  B.  20?). 

{q)  Jordan  v.  Norton,  4  M.  &  W.  155.  In  this  case,  however,  it  will  be  observed, 
that  the  son  was  a  special  agent,  into  whose  authority  the  parly  dealing  with  him  is 
bound  to  inquire. 

(r)  Ward  v.  Evans,  2  Ld.  Raym.  928  ;  S.  C.  Salk.  442. 

(s)  Waters  v.  Brogden,  1  Y.  &  J.  457. 
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and  gave  it  to  his  own  farm  bailiff  (who  bought  and  sold  cattle  for  him)  with 
instructions  to  deliver  it  to  the  creditor  in  whose  favour  it  was  drawn,  but  the 
bailiflFat  the  request  of  the  creditor,  got  it  discounted  by  the  plaintiff  (abank- 
er  at  some  distance)  and  gave  the  mouejto  the  creditor:  some  daj-s  after- 
wards, the  bankers  on  whom  the  cheque  was  drawn  failed,  and  the  plaintiff 
having  omitted  to  present  the  cheque  to  them,  brought  an  action  against  the 
defendant  for  the  amount ;  but  Alexander,  C.  B.,  was  of  opinion  that  the  de- 
fendant was  not  bound  by  the  act  of  his  farm  bailiff,  who  had  no  authorit}'^ 
to  act  as  he  had  done. 

So,  as  we  have  seen,  if  the  owner  of  a  horse  send  a  stranger  to  a  fair, 
with  express  directions  not  to  warrant  the  horse,  and  the  latter  act  con- 
trary to  the  orders,  the  purchaser  could  only  have  recourse  to  the  person 
who  actually  sold  the  horse,  and  the  owner  would  not  be  liable  on  the  war- 
ranty, because  the  servant  was  a  special  *agent,  and  was  not  act-  ^^. oo-i 
ing  within  the  scope  of  his  authority. (<)  L         J 

And  where  a  person  dealing  with  an  agent  has  notice  either  from  the 
mode  in  which  the  authority  is  exercised,  or  it  would  seem  in  any  other 
manner,  that  the  agent  is  acting  under  a  special  authority,  as,  for  instance 
■where  a  bill  of  exchange  is  accepted  or  indorsed  by  a  clerk  or  cashier, 
'<  per  procuration"  of  A.  B.  (the  master,)  C.  D.  (the  agent  or  servant,)  he 
is,  a  fortiori,  bound  to  inquire  whether  or  not  the  authority  has  been  pro- 
perly followed;  and  if  he  do  not  make  such  inquiries,  and  it  turn  out  that 
the  party  exceeded  his  authority,  he  must  suffer  for  his  temerity,  (w) 

Therefore,  wherc(i')  the  manager  of  a  banking  company,  who  had  autho- 
rity to  draw,  accept  and  indorse  bills  on  account  and  for  the  henejit  of 
the  company,  indorsed  a  bill  for  the  accommodation  of  one  G-.,  "  per  pro- 
curation of  the  company,"  and  signed  his  name :  it  was  held,  that  the 
company  were  not  bound  by  such  indorsement.  And  Coltman,  J.,  said, 
"  Any  house  may  allow  a  clerk  to  indorse  bills  of  exchange  in  the  name 
and  on  account  of  the  firm,  and  so  give  currency  to  them,  notwithstand- 
ing any  secret  limitation  of  his  authority.  If  this  banking  company  had 
been  in  the  habit  of  allowing  their  cashier  or  manager  to  indorse  bills  on 
their  behalf,  that  would  have  imported  a  general  authority,  and  the  public 
would  not  have  been  bound  to  inquire  into  the  circumstances,  or  the  pre- 
cise extent  of  such  authority.  But  in  every  instance  the  indorsement, 
hy  the  form  of  it,  hears  an  intimation  to  the  public  that  the  manager  acts 
under  a  special  authority ;  and,  therefore,  the  persons  into  whose  hands 
the  bills  might  come  were  bound  to  see  that  the  authority  was  properly 
pursued." 

If,  upon  inquiry  into  the  authority  of  such  an  agent,  it  should  turn 
out  that  he  is  acting  under  a  written  authority,  parties  dealing  with  him 
should  call  for  the  production  of  the  authority,  for  should  the  agent  ex- 
ceed his  authority,  his  principal  will  not  be  bound. (t«)  This  *rule,  r^-i  oo-i 
indeed,  applies  equally  to  the  case  of  a  general  agent.  L         -* 

If,  however,  the  act  assumed  to  be  done  is  within  the  authority  given 
(in  ascertaining  which  the  authority  must  be  strict!//  construcd,)(x-)  the 

(0  Fenn  v.  Harrison,  3  T.  R.  760.     See  Paley  on  Ag.  202. 

(u)  Jordan  v.  Norton,  4  M.  &  W.  155.         («)  Alexander  v.  Mackenzie,  6  C.  B.  766. 
[w)  Atlwood  V.  Mup.ninfTs,  7  B.  &,  C.278;  Story  on  Ag-.  seel.  72 ;  and  seethe  Ame- 
riean  case  of  Norlii  River  Danii  v.  Aymar,  3  Hill.  R.  262,  there  qunted. 
(x)  Attwood  V.  Munnings,  ubi  supra;  Howard  v.  Baillie,  2  H.  Bl.  618. 
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principal  will  be  bound,  altbough  the  act  done  may  be  in  violation  of 
private  instructions  as  to  the  mode  of  executing  the  authority.  With 
such  instructions  third  parties  have  nothing  to  do.(^)  It  is,  therefore, 
important  to  bear  in  mind  the  distinction  between  the  two,  although  it  is 
not  in  all  cases  easy  to  distinguish  the  one  from  the  other. 

"But  where  a  master  has  not,  either  expressly,  or  by  implication  from 
a  course  of  dealing,  authorized  his  servant  to  pledge  his  credit,  his  ser- 
vant cannot,  by  so  doing,  render  him  liable  to  pay  for  goods  so  obtained. 

Thus,(2;)  where  the  defendant  contracted  with  the  plaintiff  to  serve  him 
with  meat  at  a  certain  price  for  ready  money,  and  the  cook  was  accus- 
tomed to  order  the  meat,  and  when  the  bill  amounted  to  a  few  shillings, 
or  a  guinea,  used  to  -pay  it;  generally  on  Monday  morning,  and  the  de- 
fendant always  gave  her  money  to  pay;  which  course  of  dealing  continued 
for  a  long  time,  till  at  last  the  defendant  got  a  cook  who  embezzled  the 
money  :  it  was  held,  that  the  defendant  was  not  liable,  and  Lord  Kenyon, 
C.  J.,  said,  "  Nothing  could  be  clearer  than  that  where  a  man  gives  his 
servant  money  to  pay  for  commodities  as  he  buys  them,  if  the  servant 
pockets  that  money  the  master  will  not  be  liable  to  pay  it  over  again : 
but  if  the  master  employs  his  servant  to  buy  things  on  credit,  he  will  be 
liable  to  whatever  extent  the  servant  shall  pledge  his  credit." 

And  so  where(a)  the  defendant  dealt  with  the  plaintiff  for  the  porter 
used  in  his  family,  and  was  in  the  habit  of  paying  ready  money  to  the 
plaintiff  for  a  certain  quantity  which  was  allowed  for  the  family,  but  the 
maid  servant  obtained  some  clandestinely  for  her  own  use  and  that  of  the 
defendant's  wife's  mother,  but  it  did  not  appear  that  the  plaintiff  knew 
of  this  circumstance :  it  was  held,  that  the  defendant  was  not  liable,  Lord 
r*14m  •^''^'^'^  *saying  that,  "to  allow  such  a  demand  would  be  to  put  it 
L         -1  in  the  power  of  servants  and  tradesmen  to  ruin  the  master." 

Again,  whcre(i)  a  butler  ordered  brandy  in  his  master's  name,  and 
the  brandy  was  consumed  by  the  butler  and  cook,  without  the  master 
being  privy  to  the  order^  delivery  or  consumption,  the  master  was  held 
not  liable  to  pay  for  it. 

And  where(c)  a  lady  ordered  of  a  tailor  two  suits  of  livery  a  year  for 
her  coachman,  and  the  tailor  supplied  one,  but  at  the  desire  of  the  coach- 
man supplied  plain  clothes  instead  of  the  other  :  it  was  held,  that  the 
lady  was  only  liable  to  pay  for  the  livery  actually  supplied,  and  was  enti- 
tled to  set  off  against  a  subsequent  account  for  clothes  the  price  of  a  suit 
of  livery  which  had  been  supplied  and  paid  for,  but  taken  back  by  the 
tailor  from  the  coachman. 

Upon  similar  principlcs,(f7)  where  a  servant  having  injured  his  master's 
chaise  by  careless  driving,  left  it  with  a  coachmaker  to  be  repaired  without 
acquainting  his  master,  and  without  any  orders  from  him,  and  it  appear- 
ed that  he  had  never  employed  the  coachmaker,  who  refused  to  deliver 
up  the  chaise  without  payment  of  his  bill  for  the  repairs ;  the   master 

(y)  Story  on  Ag.  sect.  73;  and  see  Smethurst  v.  Taylor,  12  M.  &  W.  .545. 
(«)  Stuljljingf   V.   Heintz,  Peake,  47 ;  and  see  per  Lord  Abinger,  C  B.,  in  Flemynj 
V.  Hector,  2  M.  &  W.  181.  (a)  Pearce  v.  Rogers,  3  Esp.  214. 

(6)  Maunder  v.  Conyers,  2  Stark.  281. 

(c)  Hunter  v.  Countess  Dowager  of  Berkeley,  7  C.  &  P. 413. 
{d)  Hiscox  V.  Greenwood,  4  Esp.  174. 
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having  brought  an  action  for  the  chaise,  recovered :  as  it  was  held,  that 
the  coachmaker  not  having  inquired  of  the  master  whether  the  order  for 
repairs  was  given  by  his  authority,  had  no  chiim  against  him  for  the 
amount  of  his  bill. 

The  bailiff  of  a  large  farming  establishment,  through  whose  hands  all 
payments  and  receipts  take  place,  has  no  implied  authority  to  pledge  the 
credit  of  his  employer  by  drawing  and  indorsing  bills  in  his  name.(e) 
Nor  has  the  resident  agent  of  a  mining  company  an  implied  authority  to 
borrow  money  upon  the  credit  of  the  shareholders. (/) 

Nor  has  the  secretary  of  an  intended  railway  company  implied  author- 
ity, as  such,  to  bind  individual  members  of  the  provisional  or  managing 
committee  upon  contracts,  even  for  articles  necessary  for  carrying  on  the 
business  *of  the  company.  In  order  to  fix  them  with  liability  to  p^-ij^-i-i 
pay  for  goods,  work,  or  labour,  &c.  ordered  by  the  secretary,  it  L  -^ 
is  necessary  to  connect  the  party  sought  to  be  charged  with  the  order, 
either  by  shewing  his  previous  consent  or  subsequent  recognition  of  it.(<7) 
The  same  principle  applies  to  letters  written  by  such  secretary.  They 
are  only  binding  upon  the  board  of  directors  or  such  members  of  it  as 
authorize  the  secretary  to  write  them.(A)  Therefore,  where(<')  an  engi- 
neer brought  an  action  against  a  provisional  committeeman  of  a  railway 
company  for  work  and  labour  in  surveying  the  intended  line  of  railway, 
and  the  only  evidence  to  charge  the  defendant  was  a  letter  written  by  the 
secretary,  but  there  was  no  evidence  to  connect  the  defendant  with  the 
letter,  the  plaintiff  was  nonsuited. 

Nor  can  a  master  be  rendered  liable  upon  a  contract  made  by  his  ser- 
vant, if  at  the  time  the  contract  is  entered  into  the  party  with  whom  it  is 
made  know  not  only  that  the  servant  is  only  an  agent,  but  also  who  his 
master,  or  principal,  is,(7i-)  and  notwithstanding  that  knowledge  chose  to 
maJce  the  servant  his  debtor,  dealing  with  him  and  him  alone.  In  that 
case  the  party  cannot,  on  the  failure  of  the  servant  to  perform  the  con- 
tract, turn  round  and  charge  his  master,  having  once  made  his  election  at 
the  time  when  he  had  the  power  of  choosing  between  the  one  and  the 
other.  (?) 

The  fact  that  articles  purchased  by  a  servant  have  been  iiscd  hy  the 
tnaster  will  not  alone  make  the  master  liable  to  pay  for  them,  where  the 
previous  conduct  of  the  master  was  not  such  as  to  give  the  ser-  ^^-iac)-^ 
vant  *an  implied  authority  to  pledge  his  credit.  That  fact,  how-  L  "'-' 
ever,  would  be  sufficient  prima  facie  evidence  to  charge  the  master,  unless 

(c)  Davidson  v.  Stanley,  2  M.  &  G.  721.     See  Waters  v.  Brogden,  1  Y.  &.  J.  457. 

(/)  Hawtayne  v.  Bourne,  7  M.  &  W.  595. 

(o-)  See  Barnett  V.  Lambert,  15  M.  &  W.  489  ;  Reynell  v.  Lewis,  15  M.  &  W.  517  ; 
Cooke  V.  Tonkin,  9  Q.  B.  936;  Barker  v.  Stead,  3  C.  B.  9  16  ;  Williams  v.  PigoU,  2 
Exc.  201  ;  Bailey  v.  Macauley,  and  other  cases,  19  L.  J.,  N.  S  ,  Q.  B.  73. 

(A)  Burnside  v.  Dayrell,  3  Exc.  224  ;  and  see  Todd  v.  Eniiy,  7  M.  &,  VV.  429. 

(j)  Rennie  v.  Wynn,  4  Exc.  691. 

(/r)  If  the  party  know  the  servant  to  be  merely  an  agent,  but  do  not  know  who  his 
principal  is,  and  debit  the  servant,  he  may,  in  tliat  case,  charge  the  principal  wlicn 
discovered  ;  Thomson  v.  Davenport,  9  B.  &  C.  78  ;  and  see  Thomas  v.  Edwards,  2  M. 
&,  W.  215. 

(Z)  See  per  Lord  Tentcrden,  in  Thomson  v.  Davenport,  9  B.  &  C.  86,  following  the 
cases  of  Addison  v.  Gandascqui,  4  Taunt.  574,  and  Paterson  v.  Gandasequi,  15  East, 
62.    See  2  Smith's  L.  C.  198,  et  seq. 
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he  could  discbarge  himself  by  shewing  cither  that  the  credit  was  given  to 
the  servant,  or  that  the  servant  was  supplied  by  him  with  ready  money 
to  pay  for  the  articles  purchased,  and  therefore  had  no  authority  to  pledge 
his  master's  credit. (Zi?) 

And  a  master  who  has  been  in  the  habit  of  paying  for  goods  ordered 
by  his  servant,  and  has  thus  impliedly  given  him  authority  to  pledge  his 
credit,  may,  by  giving  notice  to  the  tradesman  who  has  supplied  the  goods 
on  those  tei'ms,  revoke  or  terminate  the  servant's  autJwriti/  to  pledge  his 
master's  credit.  And  lapse  of  time  would,  it  is  conceived,  in  many  cases, 
raise  a  presumption  that  the  servant's  authority  to  pledge  his  master's 
credit  was  terminated. (?n) 

Where,(«)  however,  the  defendant  had  been  in  the  habit  of  dealing 
with  the  plaintiiFfor  beer  on  credit,  but  once,  when  he  paid  the  bill,  told 
the  man  who  brought  the  beer  that  he  would  run  up  no  more  bills  with 
the  plaintiff,  but  would  pay  for  the  beer  as  it  came  in,  and  afterwards 
gave  his  servant  money  to  pay  for  the  beer,  but  the  servant  embezzled  it : 
the  defendant  was  held  liable,  as  he  did  not  show  that  the  plaintiff  him- 
self had  notice  of  this  change  in  the  mode  of  dealing;  and  Lord  Eldon 
said,  that  unless  he  had,  it  must  be  taken  that  the  plaintiff  understood 
that  the  dealings  between  him  and  the  defendant  continued  in  the  usual 
way. 

And  it  is  clear  that  mere  notice  to  the  servant  himself  who  had  gene- 
ral authority  to  make  contracts  in  his  master's  name,  would  not  exone- 
rate the  master  from  liability  upon  contracts  made  by  the  servant  after 
his  discharge,  (o) 

r*1dRn  Thus,  in  a  caseQ>)  where  a  servant  had  power  to  *draaw  bills 
L  -J  of  exchange  in  his  master's  name,  and  afterwards  was  turned  out 
of  the  service.  Holt,  C.  J.,  said  :  "  If  he  draw  a  bill  in  so  little  time  after 
that  the  world  cannot  take  notice  of  his  being  out  of  service,  or  if  he 
were  a  long  time  out  of  his  service,  but  that  kept  so  secret  that  the 
world  cannot  take  notice  of  it,  the  bill  in  those  cases  shall  bind  the 
master." 

The  case  of  Monk  v.  Clayton, ((^)  where  the  act  of  a  servant,  though 
out  of  place  bound  his  master  by  reason  of  the  former  credit  given  him 
by  his  master's  service,  the  other  not  knowing  that  he  was  discharged," 
is  one  of  a  similar  kind. 

The  master's  death  operates  as  a  revocation  of  the  servant's  authority 

{II)  Paley  on  Ag-.  sect.  1C5  ;  Pcarce  v.  Rogers,  3  Esp.  214.  See,  however,  Rimell 
V.  Sampaj'o,  1  C.  &  P.  255,  ante,  p.  1.36,  where  Littledale,  J.,  thought,  that  if  the 
master  use  the  articles,  he  ought  to  ascertain  that  his  credit  is  not  pledged,  but  the 
jury  thouglit  tlie  tradesman  ouglitto  ascertain  that  tiie  servant  had  authority  to  pledge 
iiis  master's  credit ;  and  see  Iliscox  v.  Greenwood,  4  Esp.  174,  ante,  p.  140. 

(m)  See v.  Harrison,  12  Mod.  346. 

(n)  Gratland  v.  Freeman,  3  Esp.  85.  (o)  Trueman  v.  Loder,  11  A.  &  E.  589. 

ip)  ^-  Harrison,  12  Mod.  346;  and  see  Newsome  v.  Coles,  2  Campb.  617, 

where,  after  a  dissolution  of  parlnersliip,  and  notice  of  it  published  in  tiie  London  Ga- 
zette, and  sent  routid  to  all  the  customers  of  the  firm,  the  retiring  partners  were  held 
not  liable  to  pay  bills  drawn  or  accepted  by  the  remaining  partner  in  the  name  of  the 
old  firm. 

(7)  Cited  by  the  Court  in  Nickson  v.  Brohan,  10  Mod.  110. 
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to  pledge  his  credit :  after  that  event,  therefore,  the  master's  representa- 
tives •would  not  be  bound  by  the  servant's  contracts.  (/•) 

IN    CASES   OF   TOUT — CRIMINALITER. 

A  master  is  not,  generally  speaking,  criminally  responsible  for  the  acts 
of  his  servants,  unless  he  expressly  command  or  personally  co-operate  in 
them.  In  criminal  cases  they  must  each  answer  for  their  own  acts,  and 
stand  or  fall  by  their  own  behaviour. (,s)(l) 

But  where  one  man  exjiressly  orders  another  to  do  an  illegal  act,  it 
is  clear  that  the  employer,  at  least,  is  accountable  for  that  act.(ss) 
Whether  or  not  the  person  *employed  is  also  criminally  respon-  p^-i  i  <-| 
sible,  must  depend  upon  circumstances.  Thus,  where  the  les-  L  J 
see(<)  of  a  coal  mine  had,  from  the  shaft  opened  to  work  it,  carried  on 
extensive  workings  of  coal,  and,  by  means  of  these  workings,  had  got- 
ton  coal  belonging  to  about  forty  diiFerent  proprietors,  without  their 
sanction  or  knowledge,  and  had  thus  unlawfully  possessed  himself  of 
10,000^.  worth  of  the  coal  of  other  persons; — (the  evidence  extended 
to  the  getting  of  coal  continuously  during  a  period  of  upwards  of  four 
years,  and  to  operations  conducted  by  different  underlookers  and  by 
many  different  workmen) ; — but  it  did  not  appear  that  the  lessee  had 
h\m?:e\i  personally  touched  or  removed  any  of  the  coal.  He  was  never- 
theless convicted  of  stealing  it;{u)  Erie,  J.  observing,  «The  prisoner 
did  not,  by  his  own  hand,  pick  or  remove  the  coal;  but  if  a  man  does, 
by  means  of  an  innocent  agent,  an  act  which  amounts  to  a  felony,  the 
employer,  and  not  the  innocent  agent,  is  the  person  accountable  for  that 
act." 

But  in  cases  of  this  sort,  the  master  may  perhaps,  strictly  speaking, 
be  more  correctly  said  to  be  answerable  for  his  oivii  acts  than  for  the  acts 
of  his  servant. 

There  are,  moreover,  many  cases  in  which  the  act  of  the  servant,  hav- 
ing been  within  the  usual  scope  of  his  employment,  has  been  considered 
to  have  been  done  by  the  wiplied  command  of  the  master,  and  he  has 
been  held  criminally  responsible  for  it,  although  he  may,  in  the  particu- 
lar intance,  have  been  perfectly  ignorant  of  the  doing  it.  Thus,  in 
cases  of  libel  previously  to  the  statute  of  6  &  7  Vict.  c.  96,  the  publish- 
ers and  proprietors  of  newspapers,  and  other  publications  were  frequently 
held  liable  to  criminal  informations   for  libels,   published  by  their    ser- 

(r)  See  Blades  v.  Free,  9  B.  &  C.  167. 

(s)  Rex  V.  Hiiggins,  2  Str.  832  ;  S.  C.  2  Ld.  Raym.  1.574  ;  Palcy  on  Ag.  303  ;  Slory 
on  Ai;-.  sect.  452 ;  Smilli's  Mure.  Law,  139.  So  a  sheriff  is  not  liable  criminaliter, 
thougli  he  is  civiliter,  for  (he  acts  of  his  bailiff;  r.aycock's  case,  fiatch,  187  ;  San- 
derson v.  Baker,  3  Wiis.  310,  316 ;  Wood^ate  v.  Knalchlmli,  2  T.  R.  148  ;  Stanway, 
q.  I.  V.  Perry,  2  B.  &  P,  1.57;  Pcchell  v.  Layton,  2  T.  R.  512,  712  ;  Brown  v.  Conip- 
ton,  8  T.  R.  424  ;  Stui  mv  q.  I.  v.  Sheriff"  of  Middlesex,  1 1    Kast,  25. 

{ss)  Fost.  34y  ;  Rex  v."  Palmer,  1  New  Rep.  1)7  ;  Rex  v.  xMichaei,  9  C.  &  P.  357. 

(0  Rex  V.  Bieasdale,  2  C.  &  K.  766. 

((/)  Under  7  &  8  Geo.  4,  c.  29,  s.  37. 

(1)  See  Foster  v.  The  Essex  Bank,  17  Mass.  R.  508-510;  Richmond  v.  Vandcr- 
belt,  1  HiU'sN.Y.  Rep.  480. 
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vants  in  the  usual  course  of  tbeir  employment,  altliough  sucli  publishers 
and  proprietors  personally  had  nothing  to  do  with  the  publication  of  the 
r*llFiT  libels. (?;)  Evidence  of  publication  by  a  servant,  hovrever,  *only 
L  -'  affords  a  prima  facie  presumption  of  his  master's  guilt,  which  he 
may  now  rebut  by  proving  that  such  publication  was  made  without  his 
authority,  consent  or  knowledge,  and  did  not  arise  from  want  of  due 
care  and  caution  on  his  part.(ic) 

So,  also,  masters  have  been  frequently  held  liable  to  informations  for 
penalties,  incurred  by  the  breach  of  some  statutory  regulations,  by  per- 
sons in  their  employ,  although  the  masters  themselves  may  have  been 
perfectly  ignorant  that,  in  the  particular  instance,  any  breach  of  the  law 
has  been  committed.  These  informations,  it  is  true,  do,  in  strictness, 
partake  more  of  the  nature  of  civil  proceedings  to  recover  that  which  is  a 
debt  to  the  Crown,  than  of  a  criminal  proceeding  ;(x)  but  still  they  are 
penal  proceedings,  and  it  is  conceived,  therefore,  that  they  may  be  pro- 
perly mentioned  in  this  place. 

Perhaps  the  most  familiar  instances  of  the  master's  liability  to  this 
kind  of  proceeding,  are  to  be  found  in  cases  of  informations  for  breach 
of  the  revenue  laws,  in  which  cases,  if  a  master  were  not  held  responsible 
for  the  acts  of  his  servants,  the  revenue  laws  might,  as  was  observed  by 
r*14.r"l  -P'^'lo^^j  C!.  B.,  on  a  recent  occasion, (?/)  be  *evaded  with  the 
L  J  utmost  facility  and  impunity,  and  they  would  be  reduced  to  a 
mere  dead  letter. 

In  an  old  case  in  Dyerj(.t)  it  appeared  that  the  deputy  of  a  customer 
in  a  creek  of  a  port, — ^in  which  case  a  deputy  was  to  be  made  by  the 
statute  of  the  first  year  of  Q.  Eliz.  c.  12,  [c.  11,  s.  8,] — falsely  con- 
cealed the  custom  of  a  merchant,  and  the  customer  himself,  ignorant  of 
this,  certified  by  his  oath  the  customs  of  the  port  into  the   Exchequer, 

(«)  Rex  V.  Alrnori,  5  Burr.  2686 ;  Rex  v.  Walter,  3  Esp.  21 ;  Rex  v.  Gufch,  M.  &  M. 
433,  438.  As  to  the  liability  of  the  editor  to  indemnif)'  the  proprielor  when  fined  for 
the  publication  of  a  libel,  see  Colburn  v.  Patmore,  1  Cr.  M.  &  R.  73.  It  is  not  neces- 
siiry,  now,  in  actions,  prosecutions,  or  olher  proceedings  for  libel  contained  in  a  news- 
paper, to  prove  ibat  it  was  purchased  of  the  defendant  or  his  servants,  see  6  &  7  Wra. 
4,  c.  76,  s.  8,  though  ihat  course  may  be  adopted  ;  Rex  v.  Baldwin,  8  A.  &,  E.  168. 

(iv)  6  &  7  Vict.  c.  96,  s.  7. 

{x)  See  per  Bayley,  J.,  in  Att.  Gen.  v.  Siddon,  1  Cr.  «&  J.  226;  and  see  Ateheson  v. 
Everitt,  Cowp.  3Ul,  that  penal  actions  are  civil  suits. 

(}/)  Alt.  Gen.  V.  Allen,  Exc.  Mich.  Term,  1850.  This  criminal  liability  of  a  master  for 
the  acts  of  his  servunt  in  viol.itingf  the  Revenue  Laws,  recently  received  a  forcible 
illustration  in  the  informations  (understood  to  amount  to  one  hundred  and  twenty,  or 
upwards)  filed  against  the  London  Dock  Company,  and  the  St.  Katharine  Dock  Com- 
pany ;  the  alleged  severity  of  which  proceeding,  produced  a  large  meeting  of  influ- 
ential merchants,  &c.,  in  the  city  of  London,  in  December,  1851,  at  which  a  series  of 
Articles  (as  they  were  termed,)  were  agreed  upon,  as  the  foundation  of  a  proposed 
alteration  in  the  law  of  customs.  One  of  those  Articles  [7]  was  as  follows:  "Mer- 
chants, shipowners,  and  others,  should  not  be  made  responsible  for  the  crimes  or  offen- 
ces of  their  servants  or  crews,  except  wliere  guilty  knowledge,  or  the  most  culpable 
negligence,  is  clearly  traced  home  to  them."  There  seems  no  good  reason  why  the 
customs  laws  should  not  at  least  contain  a  proviso  exempting  the  master  from  crimi- 
nal responsibility  lor  the  acts  of  his  servants  where  guilty  knowledge  or  gross  negli- 
gence is  not  brougiit  home  to  the  master,  and  the  servant  has  been  convicted,  similar 
to  7  &,  8  Geo.  4,  c.  52,  s.  46,  vide  post,  p.  150;  or  a  provision  similar  to  that  contained 
in  the  Libel  Act  6  &  7  Vict.  c.  96,  s.  7,  ante,  p.  145;  3  &  4  Win.  4,  c.  103,  s.  30, 
post,  p.  433,  and  5  iSl  0  Vict.  c.  99,  s.  13,  post,  p.  443;  7  &  8  Vict.  c.  15,  s.  41,  post,  p. 
479  ;  8  iV  9  Vict.  c.  29,  s.  30,  post,  p.  515. 

(2)  Anon.  Dyer,  238  b. 
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according  to  the  false  information  of  his  deputy ;  and  judgment  was 
given  for  the  Queen  against  the  customer,  who  was  held  liable  for  the 
forfeiture  of  the  treble  value  of  the  merchandize  so  customed,  and  to  be 
fined  and  ransomed  according  to  the  stat.  3  Hen.  6,  c.  3.  And  in  Lane 
V.  Cotton, (a)  IIoU,  C.  J.,  after  citing  the  above  case  in  Dyer,  said, 
"And  what  is  the  reason  thereof,  but  because  the  principal  shall  answer 
for  his  deputy." 

Again,  where  an  Excise  officer(Z')  discovered  on  the  defendant's  premi- 
ses a  quantity  of  tobacco,  for  which  he  requested  to  see  the  permit;  and 
the  defendant's  servant  said  he  had  one,  when  in  fact  there  was  none  ',  and 
ultimately  produced  a  permit  for  the  removal  of  different  tobacco,  and 
dated  after  the  discovery  by  the  officer ;  the  defendant  was  held  liable  to 
an  information  for  penalties  for  harbouring  and  concealing  tobacco  with- 
out paying  duty,  although  at  the  time  of  the  discovery,  he  was  from 
home,  and  had  been  absent  for  some  time  previously.  In  giving  judg- 
ment, Baylc}'',  B.  said,  "  This  is  a  case  in  which,  to  my  mind,  the  act  of 
the  servant  is  to  be  considered  as  being  an  act  done  in  the  master's  busi- 
ness, and  within  the  scope  of  the  authority  probably  given  by  the  mas- 
ter to  the  servant. 

"  This  is  not  the  ordinary  case  of  a  servant  selling,  in  his  master's  shop, 
the  articles  in  which  the  master  deals,  in  which  it  is  quite  clear  that  he 
is  acting  within  the  ordinary  scope  of  the  authority  which  he  has  re- 
ceived from  his  master,  and,  therefore,  that  the  act  of  the  servant  r^-iAj-i 
■"in  making  the  sale,  is  the  master's  act;  upon  which  principle  L  J 
all  the  cases  of  libel  have  gone.(c) 

"  Neither  is  this  the  case  of  an  act  done  by  a  servant  in  the  manufac- 
ture of  articles  which  the  master  is  himself  to  manufacture.  There  the 
servant  is  merely  acting  in  the  business  of  the  master,  and  within  the  scope 
of  the  authority  which  he  actually  receives  from  his  master.  The  autho- 
rity which  he  receives  from  his  master  is  an  authority  to  make  and  manu- 
facture, and  the  master  is  responsible  for  his  conduct,  prima  facia,  as  to 
the  means  he  adopts  in  making  and  manufacturing. 

"But  this  is  a  case  certainly  of  a  different  description,  and  I  agree  with 
the  distinction  that  was  taken  when  it  was  argued, — that  this  docs  not 
fall  within  the  ordinary  range  of  the  cases  of  a  servant's  act  being  the 
master's  act.  But  in  order  to  form  a  judgment  whether  this  is  the  mas- 
ter's act  or  not,  and  within  the  scope  of  the  authority  which  ought  to  be 
considered  as  given  by  the  master  to  the  servant,  you  must  look  at  the 
nature  of  the  act,  and  see  with  what  view  that  act  was  done,  and  the  par- 
ticipation which  the  master  had  in  anything  to  which  that  act  referred. 

"This  is  the  case  of  a  servant  of  a  fraudulent  master  endeavouring,  by 
his  own  act,  to  conceal  his  master's  fraud,  and  to  prevent  the  consequences 
which  would  otherwise  fall  upon  the  master  in  i-espect  of  that  fraud. 
From  the  nature  of  the  service  in  which  the  party  is  employed,  and  from 
the  conduct  of  the  master  in  his  fraud,  you  may  infer  whether  or  no  the 
servant  had  prima  facia  an  authority  from  the  master  ;  not  perhaps  specifi- 

(a)  12  Mod.  48f). 

(/;)  1  Cr.  &  J.  V20;  S.  C.  1  Tyr.  41  ;  see  Att.  Gen.  v.  Riddle,  2  C.  &  J.  4D3. 

(c)  Rex  V.  Almon,  5  Burr.  2686 ;  Rvx  v.  Gulch,  M.  &,  VV.  433. 
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cally,  for  the  doiug  of  this  specific  act,  but  for  the  purpose  of  doing  that 
which,  in  the  exercise  of  his  discretion  upon  a  moment  of  embarrassment 
— which  the  possession  of  an  improper  article  might  naturally  create,  the 
servant  should  think  and  deem  to  be  best." 

The  learned  Baron  then  went  through  the  facts  of  the  case,  which,  in 
his  opinion,  formed  prima  facie  evidence  to  shew  that  the  act  of  the  ser- 
vant was  the  act  of  the  master,  '<  though,"  said  he,  "  the  master  was  cer- 
tainly at  liberty  to  have  produced  evidence  for  the  purpose  of  rebutting 
that  prima  facie  case ;  but  in  the  absence  of  any  evidence  to  rebut  that 
r*iJ.'^T  case,  it  was  rightly  left  to  *the  jury,  and  the  jury  were  hound  to 
L  J  consider  it  as  being  the  master's  act." 

So  where((Z)  a  statute(e)  for  regulating  the  making  of  bread  enacted, 
that  if  any  of  the  loaves  authorized  by  that  act  to  be  made  should  have  in 
them  any  alum,  &c.,  <<  every  person  oifending  therein,"  should  be  liable 
to  certain  penalties  :  it  was  held,  that  a  master  baker  was  liable  to  an  in- 
dictment for  supplying  loaves  containing  lumps  of  crude  alum,  though 
his  foreman  proved  that  he  was  the  person  who  made  the  bread. 

And  where  a  statute^/)  imposed  a  penalty  on  every  person  who  should 
be  concerned  in  the  unshipping  of  any  goods,  the  duties  for  which  had 
not  been  paid  :  it  was  held,(^)  that  each partnerili^  of  a  firm,  whose  clerk 
had  been  guilty  of  a  fraud,  by  altering  the  Blue  Book  of  the  Custom 
House,  (in  which  the  amount  of  goods  was  entered  for  duty,)  was  liable 
to  the  penalty  incurred  through  the  act  of  their  clerk,  as  they  derived  a 
henefit  from  his  fraud,  and  produced  no  evidence  to  rebut  the  prima-  facie 
evidence  of  knowledge  on  their  part  which  arose  from  that  circumstance. 

Again,  masters  are  liable  to  indictment  for  public  nuisances,(i) — such 
as  carrying  on  offensive  trades, — committed  by  their  servants,  although 
the  masters  have  nothing  to  do  personally  with  the  nuisance  complained 
of.  In  such  cases  also,  if  a  master  could  shield  himself  from  criminal 
responsibility  on  the  ground  that  he  personally  had  nothing  to  do 
with  the  carrying  on  the  trade,  the  real  offender  might  escape  with  impu- 
nity, and  the  public  grievance  remain  unredressed.  It  has,  indeed, 
scarcely  ever  been  contended,  that  the  master,  in  such  cases,  was   not 

•  lJ.Qn  g^^^'^y  ^"^  *^^  ground  that  the  nuisance  *was  perpetrated  through 
L  J  the  agency  of  others  •.(1c\  and  where  that  objection  has  been  taken, 
it  has  been  speedily  overruled.  Thus,  in  Rex  v.  Medley, (?)  the  chairman, 
deputy  chairman,  and  other  directors  of  a  gas  company,  and  several  per- 

{(l)  Rex  V.  Di.xon,  4  Campb.  12  ;  S.  C.  3  M.  &  S.  11  ;  and  see  Reg.  v.  Bradley,  10 
Mod.  15G. 

(f)  36  Geo  3,  c.2-:>.  (/)  3  &  4  Wm.  4,  c.  53,  s.  44. 

(tO   Reg.  V.  *)ean,  12  M.  &  W.  3D. 

(//)  ll  would  have  been  otherwise  had  the  penally  been  attached  to  each  offence,  and 
not  to  each  party  concerned  ;  ibid.;  and  see  Rex  v.  Clark,  Covvp.  610. 

(j)  In  Tuberville  V.  Statnpe,  1  Ld.  Raym.  264,  Holt,  C.  J.,  said,  "If  my  servant 
throws  dirt  into  the  highway  I  am  indictable."  See  1  Bl.  Comm.  431,  432 ;  Noys 
Maxims,  c.  44  ;  Bush  v.  Sleinman,  1  B.  &  P.  407  ;  Reedie  v.  London  and  North  Wes- 
tern Railway  Company,  4  Exc.  244. 

(A")  See  Rex  v.  Pedley,  1  A.  ifc  E.  822,  where  a  landlord  was  held  liable  to  be  indic- 
ted for  a  nuisance  committed  by  his  tenants  such  nuisance  being  the  inevitable  result 
of  the  occupation,  and  I  he  landlord  receiving  rent  for  that  occupation.  See,  however, 
Rich  V.  Basterfield,  4  C.  B.  7S3. 

(/)  Rex  V.  Medley,  6  C.  &  P.  292. 
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sons  employed  by  them  in  carrying  on  the  works,  were  jointly  indicted 
for  a  nuisance  occasioned  by  conveying  the  refuse  of  the  gas,  &c.,  into  the 
river  Thames,  whereby  fish  were  destroyed,  and  the  water  rendered  unfit 
to  drink.  On  the  part  of  the  defendants  it  was  contended,  that  the 
directors  of  the  company  were  not  liable,  as  no  criminal  participation  on 
their  part,  in  the  acts  done  by  their  workmen,  was  shewn,  and  they  did 
not  even  know  what  was  done.  But  they  were  found  guilty  and  fined. 
Lord  Denman,  C.  J.,  saying,  "  it  made  no  difference  that  the  directors 
were  ignorant  of  what  had  been  done,  provided  they  gave  authority  to  the 
manager  to  conduct  the  works.  It  seems  to  me  both  common  sense  and 
law,  that  if  persons,  for  their  own  advantage,  employ  servants  to  conduct 
works,  they  must  be  answerable  for  what  is  done  by  those  servants." 

And  again  where  a  railway  company(??i)  was  indicted  for  cutting 
through  and  obstructing  a  highway  by  works  performed  in  a  course  not 
conformable  to  the  powers  conferred  by  the  act  of  Parliament,  and  one 
of  the  grounds  on  which  it  was  argued  that  a  company  was  not  liable  to 
an  indictment  for  a  misfeasance  committed  by  their  servants  was,  that 
the  individuals  doing  the  act  might  be  indicted  and  punished.  Lord  Den- 
man  said  :  "  We  are  told  that  this  remedy  is  not  required,  because  the 
individuals  who  concur  in  voting  the  order,  or  in  executing  the  work,  may 
be  made  answerable  for  it  by  criminal  proceedings.  Of  this  there  is  no 
doubt.  But  the  public  knows  nothing  of  the  former,  and  the  latter  if 
they  can  be  identified,  are  commonly  persons  of  the  lowest  rank,  wholly 
incompetent  to  make  any  reparation  for  the  injury.  There  can  be  no 
effectual  means  for  deterring  *from  an  oppressive  exercise  of  power  j. 
for  the  purpose  of  gain,  except  the  remedy  by  indictment  against  L  '^^J 
those  who  truly  commit  it,  that  is,  the  corporation  acting  by  its  majority 
and  there  is  no  principle  which  places  them  beyond  the  reach  of  the  law 
for  such  proceedings." 

Upon  similar  principles  it  is  conceived  that  an  inn-keeper  might  be 
rendered  liable  to  an  indictment  for  a  refusal  by  his  servant  to  receive  a 
guest  into  the  inn,  if  it  were  within  the  scope  of  the  servant's  employ- 
ment to  receive  guests. (?i) 

The  master's  liability  to  answer  in  a  criminal  suit  for  the  act  of  his 
servant  docs  not,  however,  by  any  means  involve  the  exemption  of  the 
servant  himself  to  answer  criminally  for  his  own  acts.  The  question,  how- 
ever, as  to  how  far  the  commands  of  the  master  will  justify  the  act  of  the 
servant,  will  be  more  properly  brought  under  consideration  in  a  separate 
Chapter. 

Since,  however,  this  liability  of  masters  to  answer  criminally  for  the 
illegal  acts  of  their  servants  might  occasionally  operate  hardly  upon  mas- 
ters, by  putting  it  in  the  power  of  wicked  servants  to  subject  their  mas- 
ters, to  penalties  by  their  own  wil/ul  violation  of  the  law,  it  is  sometimes 
enacted,  for  the  protection  of  masters,  that  servants  wilfuUy  transgress- 

(m)  Reg.  V.  Great  North  of  England  Railway  Company,  9  Q.  B.  315.  In  Rex  v. 
Pease,  4  B.  &  Ad.  30,  some  of  the  members  of  a  railway  company  were  indicted,  toire. 
ther  with  their  servants,  for  a  nuisance  occasioned  by  the  railway. 

(n)  See  Rex  v.  Ivens,  7  C.  &  P.  213,  where  the  master  refused  to  receive  the  guest. 
And  as  to  that  case,  see  Fell  v.  Knight,  8  M.  &.  W,  2G9. 

January,  1852.— 9 
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ing  the  law  shall  themselves  be  subject  to  a  penalty,  and  their  master, 
upon  conviction  of  his  servant,  shall  be  exempt  from  further  criminal 
liability,  (o) 

But  where  an  act  of  Parliament, (j9)  which  imposed  various  penalties 
on  maltsters  who  should  violate  the  provisions  of  the  act,  contained  also  a 
clause(5')  for  punishing  by  summary  proceedings  before  a  magistrate  any 
workman,  servant,  or  labourer,  employed  by  or  in  the  service  of  any  malt- 
ster, who  should  maliciously,  and  with  intent  to  injure  such  maltster,  vio- 
late the  provisions  of  the  act :  with  a  proviso  that  the  maltster  himself 
should  still  continue  liable  to  the  penalties  imposed  for  violation  of  the 
act,  unless  he  should  forthwith  prosecute  such  workman  to  conviction,  and 
produce  to  the  Commissioners  of  Excise  a  certificate  of  such  conviction  : 
r=»=T^n  ^^^  ^  maltster  *fraiidulenthj  procured  the  conviction  of  his  scr- 
L  J  vant  for  an  oifence  under  the  act,  with  a  view  to  protect  himself 
from  proceedings  for  the  same  offence,  the  Court  of  Queen's  Bench  granted 
a  certiorari  to  remove,  and  quashed  the  conviction. (g'g) 

And  as  the  liability  of  a  master  to  answer  criminally  for  the  acts  of 
his  servants  presupposes,  and  is,  in  fact,  founded  upon,  the  violation  of 
some  puhlic  duty  legally  binding  upon  the  master,  it  can,  of  course, 
only  exist  where  such  duty  exists,  and  must  cease  when  such  duty  ceases 
to  be  binding.  And,  therefore,  where  a  vessel  was  sunk  by  accident  in 
a  navigable  river,  and  without  any  default  on  the  part  of  the  owner  or  his 
servants,  as  the  law  does  not  ordinarily  cast  upon  the  owner  of  a  vessel 
sunk  under  such  circumstances  the  duty  of  using  any  precaution,  by 
placing  a  buoy  or  otherwise,  to  prevent  other  vessels  from  striking  against 
it :  it  was  held,  that  the  owner  was  not  liable  to  an  indictment,  or  to  an 
action  at  the  suit  of  a  party  sustaining  injury  in  consequence  of  a  colli- 
sion with  the  sunken  vessel,  for  omitting  to  remove  it  or  take  precaution 
to  prevent  accidents. (r) 

IN  CASES  OF  TORT — CIVILITER. 

A  master  is  ordinarily  liable  to  answer  in  a  civil  suit  for  the  tortious 
or  wrongful  acts  of  his  servant,  if  those  acts  are  done  in  the  course  of  his 
employment  in  his  master's  service  :(,s)  the  maxims  applicable  to  such 
cases  being,  Respondeat  superior,  and  that  before  alluded  to.  Qui  facit  per 
alium  facit  per  se.  This  rule,  with  some  few  exceptions,  which  will  be 
hereafter  pointed  out,  is  of  universal  application,  whether  the  act  of  the 

(o)  See,  for  instance,  7  &  8  Geo.  4,  c*  52,  s.  46;  and  see  the  provision  in  the  Libel 
Act,  6  &  7  Vicf.  c.  96,  s.  7,  ante,  p.  145 ;  3  &  4  Wm.  4,  c.  103,  s.  30,  post,  p.  433,  and  5 
&  6  Vict.  C.99,  s.  13  post,  p.  433 ;  7  &  8  Vict.  e.  15,  s.  41,  post,  p,  479 ;  8  &,  9  Vict.  c. 
29,  s.  30,  post,  p.  515. 

(j9)  7  &  8  Geo.  4,  c.  52.  {q)  Sect.  46. 

{qq)  Rex  V.  Gillyard,  12  Q  .B.  527. 

(r)  Rex  V.  Watts,  2  Esp.  675.  See  Parnaby  v.  Lancaster  Canal  Company,  11  A.  &, 
E.  223  ;  Brown  v.  Mallett,  5  C.  B.  599;  and  see  Reg.  v.  Barrett,  2  Carr.  &  K.  343, 
where  it  was  held,  that  an  engineer  could  not  be  convicted  of  manslaughter  on  an 
indictment  which  did  not  allege  a  duty  in  him  which  he  had  neglected  to  perform. 

(s)  By  tlie  civil  law  the  liabihty  was  confined  to  the  person  standing  in  the  relation 
of  pater  familias  to  the  wrong  doer,  Dig.  lib.  9,  tit.  3.  But  by  the  English  law  the 
liability  is  more  extensive. 
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servant  be  one  of  omission  or  commission,  whether  negligent,  ^^^^ 
*fraucluleut,  or  deceitful,  or  even  if  it  be  an  act  of  positive  mal-  L  ~-i 
feasance  or  misconduct;  if  it  he  done  in  the  course  of  his  emjiloyment  his 
master  is  responsible  for  it,  civiliter,  to  third  persons. (<)  And  it  makes 
no  difference  that  the  master  did  not  authorize,  or  even  know,  of  the  ser- 
vant's act  or  neglect;  for  even  if  he  disapproved  of  or  forbad  it,  he  is 
equally  liable  if  the  act  be  done  in  the  course  of  the  servant's  employ- 
ment. 

And  it  is  but  reasonable  that  it  should  be  so ;  for  surely  it  is  more 
just,  that  he  who  selects  a  person  as  his  servant,  from  a  knowledge  of  or 
belief  in  his  skill  and  care,  and  who  can  remove  hiiu  for  misconduct,(iA 
and  whose  orders  that  servant  is  bound  to  receive  and  obey,  should  suffer 
for  the  misconduct  of  that  servant,  than  that  an  innocent  third  party, 
who  had  not  the  opportunity  of  selection,  or  the  power  of  removal,  and 
enforcing  obedience  to  his  orders,  should  be  prejudiced  by  such  miscon- 
duct. 

Accordingly,  numerous  instances  occur  in  which  the  principle  of  hold- 
ing the  master  responsible,  civiliter,  for  the  tortious  acts  of  his  servants, 
has  been  acted  upon  and  enforced,  (y) 

Thus,  wherefit')  the  servants  of  A.  brought  a  coach  with  two  ungovern- 
able horses  into  Lincoln's  Inn  Fields  to  train  them,  and  they,  being  not 
to  be  managed,  ran  upon  the  plaintiff,  the  master  was  held  liable  for  the 
damage  occasioned. 

So  where(x)  a  pawnbroker's  servant  took  a  pawn,  and  when  the  pawner 
came  and  tendered  the  money  to  the  servant  he  said  he  had  lost  the 
goods,  the  master  was  held  liable  in  trover.  So  where(.x)  the  servants  of  A. 
with  his  cart  ran  against  another  cart,  wherein  was  a  pipe  of  ^^^  ^^-. 
*sack,  and  overturned  the  cart  and  spoiled  the  sack  :  it  was  held,  L  ""  -' 
that  an  action  lay  against  A.  And  so  where (.i;)  a  carter's  servant  ran  his 
cart  over  a  boy :  it  was  held,  the  boy  should  have  his  action  against  the 
master  for  the  damage  he  sustained  by  this  negligence.  In  fact,  actions 
against  masters  for  damages  sustained  by  the  negligent  driving  of  their 
servants  are  so  common,  that  it  is  unnecessary  to  multiply  instances  of 
the  master's  liability  in  such  cases. 

Again,  where(^)  the  defendant's  servants  so  negligently  kept  a  Jire 

(t)  Story  un  Ag.  sect.  452  ;  Paley  on  Ag.  29*1,  298,  and  cases  there  cited ;  and  also 
tlie  cases  cited,  post. 

(;;)  The  mere  power  of  removal,  apart  from  the  power  of  original  selection,  will  not 
render  the  person  wlio  has  it  liable  for  the  acts  of  persons  whom  he  has  power  to  re- 
move if  ihey  are  not  Ins  servanis  ;  Recdie  v,  London  and  North  Western  Railway 
Company,  4  Exc.  244;  and  see  Chilcot  v.  Bromley,  12  Ves.  114. 

(i-)  Wliether  the  act  complained  of  amount  to  a  misfeasance,  ncgliorence,  or  omis- 
sion of  duty,  is  obviously  a  question  of  fact,  and  must  in  each  case  depend  upon  the 
particular  circumstances  of  tiie  case.     See  Crofts  v.  Waterhouse,  3  Bing.  .319. 

(m>)  Michael  v.  Alestree,  2  Lev.  172.  (x)  Jones  v.  Hart,  2  Silk.  441. 

(y)  Turberville  v.  Stampe,  1  Ld.  Raym.  264;  S.  C.  1  Salk.  13  ;  ]  Comyn's  Rep.  32; 
and  see  Beaulieu  v.  Finglam,  2  U.  4,  i'o.  18,  pi.  6,  cited  1  C.  B.  586,  note.  A  person  on 
whose  property  a  fire  accidentally  begins  is  not  now  liable  to  an  action  at  the  suit  of 
any  person  who  maybe  injured  thereby.  See  6  Ann.  c.  31,  s.  6;  12  Geo.  3,  c.  73  ;  14 
Geo.  3,  c.  78,  s.  86  ;  7  &  8  Vict.  c.  84,  s.  1,  and  sciiedule  (A.),  wliich  acts  are  trcneral 
law  ;  Richards  v.  Easto,  15  M.  &  W.  251  ;  S.  C.  3  D.  .t  L.  522.  But  where  a  fire  is 
caused,  or  having  been  knowingly  liglifed  is  permitted  to  extend,  hii  negligence,  the 
master  is  still  liable  ;  Fillitcr  v.  Phippard,  11  Q.  B.  347;  and  sec  instances  of  actions 
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liglited  in  his  field  that  it  extended  to  and  consumed  the  heath  of  the 
plaintiff,  the  defendant  was  held  liable  to  an  action  for  the  injury ;  and 
Lord  Holt  observed  :  "  If  the  defendant's  servant  kindled  the  fire  in  the 
way  of  husbandry  and  proper  for  his  employment,  though  he  had  no  ex- 
press command  of  his  master,  yet  his  master  shall  be  liable  to  an  action 
for  damage  done  to  another  by  the  fire ;  for  it  shall  be  intended  that  the 
servant  had  authority  for  his  master,  it  being  for  his  master's  benefit." 

1  f^ii  Actions  against  carriers,  whether  by  land(.i)  or  *water,(a)  for 
L  J  loss  or  injury  to  passengers  or  goods  entrusted  to  their  care,  also 
frequently  involve  a  similar  principle,  since  carriers  are  generally  an- 
swerable for  the  honesty  of  their  servants. (t)  And  those  against  railwayfc) 
and  steam  packet  companies(t/)  necessarily  do  so,  as  such  companies  can 
only  act  through  the  instrumentality  of  servants. (e) 

"Where  the  owner  of  a  boat,(/)  which  was  accustomed  to  ply  for  hire 
and  carry  passengers  across  a  haven,  employed  a  servant  for  that  pur- 
j.^^---.  pose,  and  the  servant,  on  one  occasion,  received  a  passenger  on 
L  -^  board,  *and  carried  him  across  the  haven  near  the  line  of  an  an- 
cient ferry,  and  paid  the  fare  over  to  his  master :  it  was  held,  that  the 
servant  was  acting  at  the  time  in  the  course  of  his  master's  service  and 


against  railway  companies  for  negligent  management  of  their  engines  by  their  ser- 
vants,  whereby  sparks  flew  out  and  caused  fire  ;  Aldridge  v.  Tlie  Great  Western  Rail- 
way Company,  3  M.  &  G.  515;  Piggott  v.  Eastern  Counties  Railway  Company,  3  C. 
B.  229. 

(z)  By  stat.  11  Geo.  4  &  1  Wm.  4,  c.  68,  the  liability  of  carriers  hy  land  is  limited 
in  certain  cases.  But  by  sect.  8,  it  is  provided,  that  nothing  in  that  act  shall  be  deem- 
ed to  protect  any  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier  for 
hire,  from  liability  to  answer  for  loss  or  injury  to  any  goods  or  articles  whatsoever 
arising  from  the  felonious  acts  of  any  coachman,  guard,  bookkeeper,  porter,  or  otiier 
servant  in  his  or  their  employ,  nor  to  protect  any  such  coachman,  guard,  bookkeeper, 
or  other  servant,  from  liability  for  any  loss  or  injury  occasioned  by  his  or  their  own 
personal  neglect  or  misconduct."  See  Machu  v.  South  Western  Railway  Company,  2 
Exc.  415. 

(a)  By  53  Geo.  3,  c.  159,  the  responsibility  of  shipowners  is  limited  in  certain  cases 
to  the  value  of  the  ship  and  freight.     See  Brown  v.  Wilkinson,  15  M.  &  W.  391. 

(6)  In  White  v.  Boulton,  Peake,  81,  the  proprietors  of  a  mail  coach  were  held  an- 
swerable for  an  injury  happening  to  a  passenger  through  the  misconduct  of  the  driver  ; 
though  they  are  not  liable  if  such  injury  happen  by  accident;  Crofts  v.  Waterhousc,  3 
Bing.  321;  Bradley  v.  Walerhouse,  M.  &l  M.  154.  .See  generally  on  this  subject, 
Sclw.  N.  P.,  tit.  "  Carriers ;  and  see  Ross  v.  Hill,  2  C.  B.  877  ;  S.  C.  3  D.  &  L.  «77, 
where  a  cab  proprieter  was  held  liable  for  the  loss  of  a  passenger's  luggage  through 
the  negligence  of  the  cabdriver.  See  also  Williams  v.  Cranston,  2  Stark.  82,  where  a 
plaintitf  suing  the  servant  was  nonsuited,  on  the  ground  that  he  ought  to  have  sued 
the  muster  ;  Cavenagh  v.  Such,  1  Price,  328  ace. 

(c)  Such  as  Muschamp  v.  The  Lancaster  and  Preston  Junction  Railway  Company, 
8  M.  &  W.  421  ;  Crouch  v.  London  and  North  Western  Railway  Company,  2  Carr.  &l 
K.  789  ;  Smith  v.  London,  Brighton  and  South  Coast  Railway  Company,  7  C.  B.  782  ; 
Richards  v.  The  same  Company,  7  C.  B.  839  ;  Chilton  v.  The  London  and  Croydon 
Railway  Company,  16  M.  &  W.  212  ;  Eastern  Counties  Railway  Company  v.  Broom, 
6  Exc.  314. 

id)  Fenton  v.  City  of  Dublin  Steam  Packet  Company,  8  A.  &  E.  835  ;  Bennett  v. 
Peninsular  and  Oriental  Steam  Navigation  Company,  6  C.  B.  775. 

(e)  And  see  Maund  v.  The  Monmouthshire  Canal  Company,  4  M.  &  G.  452,  where 
the  defendants  were  held  liable  in  trespass  for  the  act  of  their  servant.  In  Chilton  v. 
The  London  and  Croydon  Railway  Company,  16  M.  &  W.  213,  and  Eastern  Counties 
Railway  Company  v.  Brown,  6  Exc.  314,  it  was  held,  that  railway  companies  might 
be  liable  to  an  action  of  trespass  for  an  assault  committed  by  their  servant. 

(/)  Iluzzey  V.  Field,  2  C.  M.  &,  R.  432. 
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for  his  master's  benefit,  and  the  master  was  answerable  for  his  act,  and 
would  have  been  liable  in  an  action  on  the  case  for  such  act,  if  it  had 
been  distinctly  proved  to  have  amounted  to  an  invasion  of  the  ferry. 

And  a  master  is  liable  for  the  fraud  of  his  servant,  committed  in  the 
course  of  his  master's  business.  Thus,  if  a  goldsmith  make  plate,  wherein 
he  mingles  dross,  so  that  it  is  not  according  to  to  the  standard,  and  send 
his  servant  to  a  fair  to  sell  it,  who  sells  it  for  good  plate  according  to  the 
standard,  an  action  upon  the  case  lies  against  the  master,  (r/) 

The  rule — that  a  master  is  responsible  for  the  acts  of  his  servants — 
applies,  not  only  to  domestic  servants  who  may  have  the  care  of  carriages, 
horses,  and  other  things  in  the  employ  of  the  family,  but  extends  to  other 
servants  whom  the  master  or  owner  selects  and  appoints  to  do  any  work 
or  superintend  any  business,  although  such  servants  be  not  in  the  imme- 
diate employ  or  under  the  superintendence  of  the  master.  As,  for 
instance,  if  a  man  is  the  owner  of  a  ship,  he  himself  appoints  the  master, 
and  he  desires  the  master  to  appoint  and  select  the  crew;  the  crew  thus 
become  appointed  by  the  owner,  and  are  his  servants  for  the  management 
and  government  of  the  ship,  and  if  any  damage  happens  through  their 
default,  it  is  the  same  as  if  it  happened  through  the  immediate  default  of 
the  owner  himself.  The  same  principle  prevails  if  the  owner  of  a  farm 
has  it  in  his  own  hands,  and  does  not  personally  interfere  in  the  manage- 
ment, but  appoints  a  bailiff  or  hind,  who  hires  other  persons  under  him, 
all  of  them  being  paid  out  of  the  funds  of  the  owner,  and  selected  by 
himself,  or  by  a  person  specially  deputed  by  him ;  if  any  damage  happen 
through  their  default,  the  owner  is  answerable,  because  their  neglect  or 
default  is  his,  as  they  are  appointed  by  *and  through  him.(7t)  So,  ^-.  r^-, 
in  the  case  of  a  mine,  the  owner  employs  a  steward  or  manager  L  -J 

to  superintend  the  working  of  the  mine,  and  to  hire  under-workmen,  and 
he  pays  them  on  behalf  of  the  owner.  These  under-workmen  then  become 
the  immediate  servants  of  the  owner,  and  the  owner  is  answerable  for 
their  default  in  doing  any  acts  on  account  of  their  employer. (i) 

Upon  this  principle  it  was  that  the  defendant  was  held  liable  in  Way- 
land  V.  Elkins,(7i-)  for  damage  done  to  the  plaintiff's  house  by  a  wagon 
being  driven  against  it.  The  defendant  and  one  D.  were  carriers  from 
London  to  Grosport,  and,  by  an  arrangement  between  them,  D.  horsed  the 
wagon  from  Loudon  to  Farnham,  and  the  defendant  then  conducted  it 
from  Farnham  to  GrOsport.  At  the  time  the  mischief  happened,  the  wagon 
was  drawn  by  D.'s  horses,  and  was  driven  by  a  servant  of  D.,  who  had 

{g)  Southern  v.  How,  Cro.  Jac.  471 ;  and  see  Hern  v.  Nicliolls,  1  Salk.  289;  Corn- 
foot  V.  Fowke,  6  M.  &  W.  358;  Fuller  v.  Wilson,  3  Q.  B.  58;  Jones  v.  Downman,  1 
Q.  B.  235,  note ;  Downman  v.  Williams,  7  Q.  B.  103 ;  Story  on  Ag.  sect.  264.  As  to 
the  master's  liability  to  an  action  on  the  warranty,  see  ante,  p.  128. 

Qi)  See  Rex  v.  Hoseason,  14  East,  605. 

(i)  Per  Littledale,  J.,  in  Laugher  v.  Pointer,  5  B.  &  C.  554;  and  see  Stone  v.  Cart- 
wright,  6  T.  R.  411,  where  it  was  held,  that  the  agent  of  a  colliery,  belonging  to  an 
intiint,  who  was  appointed  manager  by  the  Court  of  Chancery,  was  not  liable  for 
damage  caused  by  colliers  hired  by  a  biiilitT  employed  under  him  to  superintend  the 
works.  The  action  should  have  been  brought  against  the  infant.  And  see  Rex  v 
Bleasdale,  2  Carr.  &,  K.  765,  ante,  p.  144. 

{k)  1  Stark.  272  ;  S.  C.  Holt,  227.  Sec  the  reporter's  note  at  the  end  of  the  latter 
report. 
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been  hired  by,  and  received  liis  wages  from  D.,  and  with  whose  employ- 
ment the  defendant  had  no  concern  whatever,  but  this  wagon  was  the 
property  of  the  defendant.  And  Gribbs,  C.  J.,  held,  that  the  action  might 
be  maintained,  "  upon  this  principle  :  the  wagon  belongs  to  Elkins,  and 
he  receives  the  profits  derived  from  the  use  of  it :  on  what  terms  he 
engages  with  D.  we  do  not  know;  but  being  jointly  entitled  with  D.,  and 
since  it  is  no  objection  that  T>.  has  not  been  joined,  the  case  is  the  same 
as  if  Elkins  had  received  all  the  profits.  Then,  since  the  wagon  was  to 
be  drawn  for  the  benefit  of  Elkins,  the  servant,  to  all  legal  purposes,  was 
the  servant  of  Elkins ;  although  for  inferior  purposes,  and  as  between  the 
parties,  he  may  be  considered  as  the  servant  of  D." 

To  the  same  principle  may  also  be  referred  the  case  of  Randleson  v. 
J-  ^^ »_-.  Murray, (/)  though  that  case  is  sometimes  *placed  with  a  difiFerent 
L  -J  class  of  cases — those,  namely,  in  which  an   owner  of  fixed  pro- 

perty has  been  held  responsible  for  the  acts  of  persons  not  strictly  speak- 
ing his  servants. (^m)  In  that  case  the  defendant,  who  was  a  warehouse- 
man at  Liverpool,  had  employed  a  master  porter  to  remove  some  barrels 
of  flour  from  his  warehouse :  the  master  porter  used  bis  own  tackle,  and 
brought  and  paid  bis  own  men,  but  employed  a  master  carter  to  carry  the 
barrels  away,  and  the  master  carter  brought  his  own  carts  and  men,  one 
of  whom  was  the  plaintiff.  The  master  porter's  tackle  failed  whilst  being 
used  by  the  men,  a  barrel  fell,  and  injured  the  plaintiff:  and  the  defend- 
ant was  held  liable  for  the  damage,  on  the  ground  that  the  men  were,  in 
point  of  law,  his  servants. 

And  so  where  a  cornfactor  was  absent  from  his  shop,  and  during  his 
absence  bis  sister  managed  his  business ;  she  wanted  to  send  out  some 
corn  to  a  customer,  and  for  this  purpose  employed  a  person  who  occa- 
sionally worked  for  her  brother,  and  who,  at  the  time  of  such  employ- 
ment, was  in  a  state  of  inebriety  ;  this  man,  contrary  to  the  practice  of  the 
cornfactor's  shop,  took  out  the  corn  on  a  small  warehouse  truck,  which 
he  negligently  left  on  the  road,  whereby  a  person  driving  along  in  his  chaise 
was  injured;  the  cornfactor  was  held  liable  in  an  action  at  the  suit  of 
this  person. (h) 

And  if  a  servant  is  acting  in  tlie  execution  of  his  mastej-'s  orders,  and  by 
his  negligence  causes  injury  to  a  third  party,  the  master  will  be  responsible 
although  the  servant's  act  was  not  necessary  for  the  proper  performance 
of  his  duty  to  his  master,  or  was  even  contrary  to  his  master's  orders. 
Upon  this  subject  nice  questions  often  arise  as  to  how  far  the  servant  was 
acting  in  his  master's  service  at  the  time  the  injury  was  done:  though 
the  law  is  clear  it  is  sometimes  difficult  of  application  to  particular  cases. 
It  is  well  illustrated  by  the  following  cases,  in  which  the  master  was  held 
liable. 


{I)  11  A.  «fe  E.  109.  It  may  well  be  doubted  how  far  this  case  would  be  supported 
now. 

(jn)  As  to  those  cases,  see  Reedie  v.  London  and  North  Western  Raihvaj'  Company, 
4  E.XC.  244,(1)  post,  p.  167. 

(n)  Wanstall  v.  Pooley,  Q.  B.,  M.  T.  1841 ;  6  CI.  &  F.  910,  note. 

(1)  See  note  to  American  edition  of  these  Reports. 


LIABILITY     OF     THE     MASTER,    ETC.  135 

lu  an  action(o)  for  the  negligent  driving  of  the  defendant's  coachuian, 
"whereby  the  plaintiff's  carriage  was  *upset,  it  appeared  that  the  j-^^^^^ 
accident  arose  from  the  defendant's  coachman  striking  the  plain-  L  J 

tijBF's  horses  with  his  whip,  in  consequence  of  which  they  moved  forward, 
and  the  carriage  was  overturned.  At  the  time  when  the  horses  were 
struck,  the  two  carriages  were  entangled.  The  defendant  was  held  liable 
for  the  damage  caused  by  his  servant's  act,  although  wanton,  as  it  was 
done  in  pursuance  of  his  employment.  And  per  Curiam,  ''  The  distinc- 
tion is  this;  if  a  servant  driving  a  carriage,  in  order  to  effect  some  pur- 
pose of  his  own,  wantonly  strike  the  horses  of  another  person,  and  produce 
the  accident,  the  master  will  not  be  liable.  But  if,  in  order  to  perform 
his  master's  orders,  he  strikes,  but  injudiciously,  and  in  order  to  extricate 
himself  from  a  difficulty,  that  will  be  negligent  and  careless  conduct  for 
which  the  master  ivill  be  liable,  being  an  act  done  in  pursuance  of  the 
servant's  employment." 

So  if  a  coachman  were  driving  his  master,  and  were  ordered  not  to 
drive  so  fast,  but  he  nevertheless  continued  to  do  so,  and  an  accident 
occurred  in  consequence,  the  master  would  be  responsible  for  the  injury ; 
for  in  that  case  the  coachman  would  still  be  driving  foi-  his  master, 
though  driving  badly. (p) 

So  a  master  was  held('2')  liable  for  damages  caused  by  the  negligent 
driving  of  his  cart  in  the  city,  by  his  servant,  although  it  was  proved  that 
the  cart  ought  not,  in  carrying  out  his  orders,  to  have  been  in  the  city 
at  all :  and  Piirke,  B.  said,  "  If  the  servants  being  on  their  master's 
business,  took  a  detour  to  call  upon  a  friend,  the  master  will  be  respon- 
sible. If  you  think  the  servants  lent  the  cart  to  a  person,  who  was  driv- 
ing without  the  defendant's  knowledge,  he  will  not  be  responsible.  Or 
if  you  think  the  young  man  who  was  driving  took  the  cart  surreptitiously, 
and  was  not  at  the  time,  employed  on  his  master's  business,  the  defendant 
will  not  be  liable.  The  master  is  only  liable  where  the  servant  is  acting 
in  the  course  of  his  employment.  If  he  was  going  *out  of  his  rsjc-irq-i 
way  against  his  master's  implied  commands,  when  driving  on  his  L  J 

master's  business,  he  will  make  his  master  liable  ;  but  if  he  was  going  on 
a  frolic  of  his  own,  without  being  at  all  on  his  master's  business,  the 
master  will  not  be  liable." 

Again,  a  master  was  held(r)  liable  for  damages  caused  by  the  negligent 
driving  of  his  servant,  who,  after  having  set  his  master  down,  drove 
round  to  deliver  a  parcel  of  his  own,  and  did  not  drive  directly  where  ho 
was  ordered  to  go:  Erskine,  J.,  saying,  '< Evidence  has  been  given  that 
the  master  directed  the  servant  to  drive  to  the  Bed  Lion,  in  Castle  Street, 
but  that  the  servant  improperly  drove  to  the  Old  Street  Road  to  deliver 
a  parcel  of  his  own;  and  the  point  has  been  put  to  the  Court,  that  inas- 

(0)  Croft  V.  Alison,  4  B.  &  Aid.  590. 

(p)  7  M.  &  G.  566.     See  Sleath  v.  Wilson,  9  C.  &  P.  612. 

iq)  Joel  V.  Morison,  G  C.  &  P.  501  ;  and  see  DooUi  v.  Mister,  7  C.  &  P.  66,  wlicrc  .i 
master  was  licid  liable  for  damage  caused  by  his  cart,  which  was  entrusted  to  his  ser- 
vant, but  which  another  person,  a  friend  of  t/ie  servant,  icas  driving  vilicn  the  accident 
happened.  Lord  Abinger  saying,  he  thought  that  as  the  defendant's  servant  was  in  tho 
cart,  the  reins  being  held  by  another  man  made  no  difference. 

(rj  SIcath  v.  Wilson,  9  C.  &  P.  607 ;  S.  C.  nom.  Heath  v.  Wilson,  2  M.  &  Rob.  18] . 
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much  as  it  is  clear  that  the  servant  was  not  at  that  time  engaged  in  his 
master's  business  this  action  cannot  be  maintained.  But  I  am  of  opinion 
that  this  action  may  be  maintained.  I  think  the  law  has  been  most 
properly  laid  down  by  Mr.  Baron  Parke,  in  the  case  which  has  been 
cited,  (s)  It  is  quite  clear  that  if  a  servant,  without  his  master's  knowl- 
edge, takes  his  master's  carriage  out  of  the  coach-house,  and  with  it  com- 
mits an  injury,  the  master  is  not  answerable,  and  on  this  ground,  that 
the  master  has  not  entrusted  his  servant  with  the  carriage.  But  when- 
ever the  master  has  entrusted  the  servant  with  the  control  of  tjie  car- 
riage it  is  no  answer  that  the  servant  acted  im^roperhj  in  the  management 
of  it." 

And  a  master  has  been  held  liable  for  damage  done  to  a  third  person, 
which  would  not  have  ha^ipened  but  for  the  negligence  of  the  defendant's 
servant,  although  the  immediate  cause  of  the  damage  was  a  stranger. 

Thus,  a  master  scavenger  was  held  liable  for  injury  caused  by  the  neg- 
ligence of  his  servant  in  leaving  his  cart  and  horse  unattended  in  the 
street,  although  the  immediate  cause  of  the  injury  was  a  passer  by,  who 
struck  the  horse,  which  backed  the  cart  into  the  plaintiff's  shop  win- 
dows.(<) 

Moreover,  a  master  is,  generally  speaking,  liable  for  all  the  consequen- 
ces arising  from  the  misconduct  of  his  servant,  where  an  injury  arises  to 
a  third  person  from  such  misconduct:  though  Pollock,  C.  B.,  entertains 
r*irn"l  considerable  *doubt  whether  a  man  is  responsible  for  all  the  2^'JS- 
L  -J  sihle  consequences  that  may,  under  any  circumstances,  arise  in 
respect  of  mischief  which  by  no  possibility  could  he  have  foreseen,  and 
which  no  reasonable  person,  under  any  circumstances,  could  be  called 
upon  to  have  anticipated,  (m) 

A  master,  however,  is  not  responsible  for  the  wrongful  act  of  his  ser- 
vant, unless  that  act  be  done  in  the  execution  of  the  authority  given  by 
his  master. (y)  Beyond  the  scojje  of  his  employment,  he  is  as  much  a 
stranger  to  his  master  as  any  third  person,  and  therefore  his  act  cannot 
be  regarded  as  the  act  of  his  master. (1) 

Thus,  in  Lyons  v.  Martin, (w)  a  master  was  held  not  liable  for  an  un- 
lawful act  committed  by  his  servant,  who  was  authorized  to  distrain  cat- 
tle damage  feasant  on  his  land,  in  driving  the  plaintiff's  horses,  which 
were  on  the  highway,  on  to  his  master's  land,  and  then  distraining  them, 
as  the  doing  so  was  not  within  the  scope  of  his  authority.  And  Patter- 
son, J.,  said,  "A  master  is  liable  where  his  servant  causes  injury  by 
doing  a  lawful  act  negligently,  but  not  where  he  wilfully  does  an  illegal 
one." 

So  if  a  man  sends  his  servant  on  an  errand  without  providing  him 
with  a  horse,  and  he  meets  a  friend  who  has  one,  who  permits  him  to 

(s)  Jnel  V.  Morison,  ubi  supra.  {t)  Illidge  v.  Goodwin,  5  C.  &  P.  190. 

(v)  Greenland  v.  Chaplin,  lii  L.  J.,  N.  S.,  Exc.  ^^93.     See  Rigby  v.  Hewitt,  ibid.  291. 

(b;  Middlcton  v.  Fowler,  1  Salk.  282;  Croft  v.  Alison,  4  B.  &  Aid.  590;  Lamb  v. 
Pi.lk,  9  C.  &  P.  G23  ;  McManus  v.  Crickett,  1  East,  106.  See  Garth  v.  Howard,  8 
iiingf.  451,  ante,  p.  130. 

f«j)  Lyons  v.  Martin,  8  A.  &  E.  512. 

(1)  See  Russell  v.  Early,  13  Ala.  Rep.  131. 
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ride,  and  an  injury  happens  in  consequence,  the  master  is  not  responsible 
for  that  act.  If  it  were  so,  every  master  might  be  ruined  by  acts  done 
by  his  servant  without  his  knowledge  or  authority. (x) 

And  where(^)  the  plaintiff's  van,  which  had  brought  mineral  water 
to  the  back  entrance  of  the  plaintiff's  premises,  was  unloading,  and  the 
plaintiff's  gig  standing  behind  it,  when  the  defendant's  coachman,  with 
a  carriage  and  pair  of  horses,  came  up  from  the  mews  into  the  street, 
and  the  carriage  being  unable  to  pass  the  van  for  want  of  room,  was  ob- 
structed for  five  minutes,  when  the  defendant's  coachman  got  off  his  box, 
and  took  hold  of  the  head  of  the  horse  which  was  in  the  van  in  order  to 
*remove  the  van:  this  caused  the  van  to  move,  and  a  case  of  r^-jp-i-i 
mineral  water  that  a  person  was  taking  from  the  van  fell  down  L  -J 
on  the  shafts  of  the  plaintiff's  gig  and  broke  them :  it  was  held,  that 
the  defendant  was  not  responsible  for  the  damage  done,  as  the  coach- 
man was  not  acting  in  the  employ  of  his  mistress  at  the  time  the  matter 
occurred. 

Nor  is  a  master  responsible  for  injury  caused  by  his  servant's  negli- 
gence to  a  person  lolio  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  servant's  negligence.  It  is  not,  however, 
sufficient,  in  order  to  exempt  a  master  from  responsibility,  to  shew  that 
the  party  injured  did,  by  his  own  act,  contribute  to  the  injury;  but  it  must 
be  shewn  that  he  did  not  use  ordinary  care  to  avoid  the  consequences  of 
the  servant's  negligence. («)  Whether  or  not  the  party  injured  did  use 
ordinary  care  would  be  a  question  proper  for  a  jury  to  decide,  taking 
into  consideration  all  the  circumstances  of  the  case.  But  if  he  did  not, 
he  would  have  no  right  to  recover  compensation  from  the  defendant  for 
what,  properly  speaking,  was  the  effect  of  7w's  oicn  want  of  caution.  (1) 

Therefore,  in  an  action(a)  by  a  passenger  in  the  train  of  one  railway 
company  against  another  company,  with  a  train  belonging  to  which  a 
collision  had  taken  place,  whereby  the  plaintiff  was  injured;  a  plea  by 
the  defendants,  that  the  injury  was  caused  in  part  by  the  negligence  of 
the  persons  who  had  the  care  of  the  train  in  which  the  plaintiff  was  riding  : 
was  held  bad,  as  it  was  consistent  with  all  the  facts  stated  in  it  that  the 
plaintiff,  or  those  who  had  the  charge  of  the  train  in  which  he  was  riding, 
could  not,  by  the  exercise  of  ordinary  care,  have  avoided  the  consequences 
of  the  defendant's  negligence.  And  Parke,  B.,  said,  "The  rule  of  law 
is  laid  down  with  perfect  correctness  in  the  case  of  Butterfield  v.  For- 
rester, (i)  and  that  rule  is,  that  although  there  may  have  been  negligence 
on  the  part  of  the  plaintiff,  yet,  unless  he  might,  by  the  exercise  of  ordi- 
nary care,  have  avoided  the  consequences  of  the  defendant's  negligence, 
he  is  entitled  to  recover:  if  by  ordinary  care  he  might  have  avoided 
them,  he  is  the  author  of  his  own  wrong." 

*The  same  principle  was  again  acted  upon  in  the  case  of  Davies  ,-  ,  p.-,, 
V.  Mann,f(;)  where  a  master  was  held  liable  for  the  negligence  of  L       "'-' 

(x)  Goodman  v.  Kennel),  3  C.  &  P.  167. 

(y)  Lamb  v.  Lady  Elizabeth  Palk,  9  C.  &  P.  629. 

[z)  Butterfield  v,  Forrester,  1 1  East,  60 ;  and  see  Clayards  v.  Delhick,  12  Q.  B.  439. 

(a)  Bridge  v.  The  Grand  Junction  Railway  Company,  3  M.  &-  VV.  244. 

(Jb)  Ubi  supra.  (cj  10  M.  &,  \V,  546. 

(I)  See  Beers  v.  Housatonic  R.  R.  Co.,  19  Conn.  R.  556. 
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bis  ■wagoner,  wlio  bad  driven  over  and  killed  tbe  plaintiff's  ass,  wbich 
■was  wrongfully  left  fettered  in  tbe  public  road;  for  altbougb  tbe  plaintiff 
was  negligent  in  leaving  bis  donkey  tbere,  yet  tbe  donkey's  being  tbere 
was  not  tbe  immediate  cause  of  tbe  injury. 

And  this  principle  of  bolding  a  master  not  responsible  for  damage 
done  by  bis  servant  to  a  person,  wbo  migbt,  by  tbe  exercise  of  ordinary 
care,  bave  avoided  tbe  damage,  bas  recently  been  extended  so  far  as  to 
hold,  tbat  a  passenger  in  a  public  conveyance  cannot  recover  damages 
for  an  injury  sustained  in  consequence  of  tbe  negligence  of  tbe  driver  of 
anotber  conveyance,  against  tbe  owner  of  tliat  conveyance,  if  tbe  persons 
baving  tbe  conduct  of  tbe  conveyance  in  ivJiich  he  is  a  passenger,  could, 
by  tbe  exercise  of  ordinary  and  reasonable  care,  bave  avoided  tbose  con- 
sequences; but  that  his  remedy  in  such  case  is  against  the  person  con- 
veying him,  or  that  person's  servants:  thus  identifying,  to  a  certain 
extent,  the  passenger  and  tbe  driver  of  a  public  conveyance.  It  may 
indeed  be  doubted,((7)  bow  far  the  case  in  which  this  decision  was  arrived 
at  will  be  supported;  but  even  if  it  is  supported,  tbe  consequences  will 
not  be  very  important  in  a  practical  point  of  view,  as  it  only  goes  to  tbe 
question  who  is  the  proper  party  to  be  responsible  in  each  ease ;  that 
tbe  party  injured  bas  his  remedy  against  some  one  still  remains  per- 
fectly clear. 

The  case  above  alluded  to  is  Thorogood  v.  Bryan,[e)  wbich  was  an 
action  against  an  omnibus  proprietor  to  recover  damages  for  the  negli- 
gence of  her  servant,  who  had  caused  the  death  of  the  plaintiff's  bus- 
band,  (/)  by  knocking  him  down  and  driving  over  him  as  be  had  just 
P^ipn-i  *alighted  from  another  omnibus.  The  deceased  was  a  passenger 
L  J  in  an  omnibus  belonging  to  B.,  and  tbe  defendant  was  owner 
of  another  rival  omnibus  running  on  the  same  line  of  road.  Both  vehicles 
bad  started  together,  and  frequently  passed  each  other  as  either  stopped 
to  take  up  or  set  down  a  passenger.  Deceased,  wishing  to  alight,  did 
not  await  for  tbe  omnibus  to  draw  up  at  the  kerb,  but  got  out  whilst  it 
was  in  motion  and  far  enough  from  the  path  to  allow  another  carriage  to 
pass  on  the  near  side.  The  defendant's  omnibus  coming  up  at  the  mo- 
ment, deceased  was  unable  to  get  out  of  tbe  way,  was  knocked  down  and 
run  over,  and  shortly  after  died  of  the  injuries  so  sustained.  But  it  was 
held  by  tbe  Court  of  Common  Pleas,  that  tbe  defendant  was  not  liable  to 
make  compensation  for  the  consequences  of  her  servant's  negligence,  as 
there  appeared  to  have  been  negligence  on  the  part  of  the  driver  of 
tbe  omnibus  in  which  the  deceased  was  a  passenger, — and,  for  tlie 
jiUTposes  of  that  action,  the  passenger  must  be  considered  as  identified 
with  the  person  baving  tbe  management  of  tbe  omnibus  he  was  conveyed 

(c/)  See  1  Smith's  L.  C.  132  a;  Rigby  v.  Hewitt,  5  Exc.  240;  S.  C.  19  L.  J.,  N.  S., 
Exc.  291 ;  Greenland  v.  Chaplin,  5  Exc.  24.3;  S.  C.  19  L.  J.,  N.  S.,  Exc.  293.  It  is 
observable,  that  in  the  case  alluded  to  in  the  text  (Thorogood  v.  Br3'an)  none  of  the 
cases  were  cited  in  which  a  master  has  been  held  not  responsible  for  the  act  of  one 
whom  he  did  not  select  to  discharge  the  duty  he  was  discharging  at  the  lime  an  acci- 
dent happened,  such  as  Quarman  v.  Burnett;  Rapson  v.  Cubilt,  &.c.  See  these  cases, 
post,  p.  1G5,  et  seq. 

(O  8C.  B.  115. 

(/)  The  action  was  brought  under  the  statute  9  &  10  Vict.  c.  93. 
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by.  Upon  this  case,  liowevcr,  it  may  be  observed,  that  the  passenger,  at 
the  time  the  accident  happened,  had  left  his  omnibus,  and,  moreover, 
that  he  had  left  it  under  circumstances  which  shewed  a  want  of  ordinary 
care  on  his  ou-n  part.fr/)  This  would  seem  to  be  sufficient  ground  for 
supporting  the  decision  in  that  case,  even  should  the  judgment,  identify- 
ing the  driver  with  the  passenger,  be  considered  erroneous. 

But  where  the  party  injured  was  a  child,  incapable  of  taking  care  of 
itself,  a  master  has  been  held  liable  for  injury  caused  to  the  child  by  the 
negligence  of  his  servant,  although  the  child  itself,  by  its  own  act, 
brought  about  the  accident.  Thus  where(/i)  a  carman,  who  had  charge 
of  a  cart,  went  into  a  house,  and  left  the  horse  and  cart  standing  at  the 
door,  without  any  one  to  take  care  of  them,  for  about  half  an  hour,  and 
during  his  absence  a  child,  under  seven  years  of  age,  got  upon  it,  and 
another  boy  led  the  horse  on,  whereby  the  child  was  thrown  down,  run 
over,  and  his  leg  broken  :  it  was  held  that  the  carman's  master  was  liable 
for  the  damages  sustained  by  the  child,  although  the  child  was  a  trespas- 
ser, *and  contributed  to  the  mischief  by  his  own  act;  the  jury  r^-jpj-i 
having  found  that  he  merely  indulged  the  natural  instinct  of  a  L  -■ 
child  in  amusing  himself  with  the  empty  cart  and  deserted  horse. 

The  difficulty,  however,  which  arises  in  cases  of  this  sort  is,  not  so 
much  in  ascertaining  the  law,  as  in  applying  it  to  the  circumstances  of 
each  particular  case,  and  ascertaining  ^clio  is  to  be  regarded  as  the  master 
in  each  case,  for  it  is  obvious  that  the  liability  arising  from  the  relation- 
ship of  master  and  servant  cannot  exist,  unless  the  relationship  itself  ex- 
ist.(i)  In  all  cases,  therefore,  of  injury  by  the  act  of  a  servant,  it  is  most 
important  to  ascertain,  in  the  first  place,  whose  servant  the  person  was 
who  caused  the  injury.  And  this  is  an  inquiry  of  greater  difficulty  than 
would  at  first  be  imagined,  and  frequently  involves  questions  of  consid- 
erable nicety.  For  instance  in  the  ordinary  case  of  a  person  hiring  a 
carriage,  horses,  and  driver  on  a  job,  although  it  is  now  settled  that  if,  in 
such  a  case,  any  accident  or  injury  happen  to  a  third  person  through  the 
carelessness  or  misconduct  of  the  driver,  the  hirer  is  not,  in  general, (/.;) 
liable  to  make  compensation  for  such  injury,  yet  there  was  formerly  con- 
siderable doubt  upon  the  subject,  and  some  of  the  Judges  expressed 
opinions,  that  the  hirer  was  responsible,  as  being  the  dominus  pro 
tempore :(?)  and  he  certainly  is,  in  some  respects,  the  master,  for  he  may 
order  the  carriage  to  be  driven  where  he  pleases. 

The  question  was  argued  at  great  length  in  Laugher  v.  Pointer,(??i) 

{g)  See  the  case  put  by  Coleridge,  J.,  in  Woolf  v.  Beard,  8  C.  &  P.  374,  375. 

(A)  Lynch  v.  Nurdin,  1  Q.  B.  29. 

(i)  In  Stables  v.  Eley,  1  C.  i^  P.  G14,  a  person  who  had  formerly  been  in  partner- 
ship with  another  man,  was  held  liable  to  an  action  on  the  case  for  injury  caused  by 
the  negligent  driving  of  the  carter  of  that  other,  after  the  dissolution  of  the  partnership, 
as  his  name  was  on  the  cart  that  did  the  damage. 

(fc)  Tlie  hirer  7nay  make  himself  liable  by  ordering,  sanctioning,  or  adopting  the  act 
of  the  driver ;  McLaughin  v.  Prior,  4  M.  &  G.  48  ;  Burgess  v.  Gray,  1  C.  B.  578. 

(/)  See  per  Heath,  J.,  in  Busli  v.  Steinman,  1  B.  &  P.  409. 

(m)  5  B.  &  C.  545;  and  see  Chilcot  v.  Bromley,  12  Ves.  114,  where  Sir  W.  Grant 
held,  that  a  job  coachman,  supplied  with  carriage  and  horses,  was  not  a  servant  of 
the  person  to  whom  they  were  sujjplied,  although  he  paid  the  coachman  board  wages, 
as  the  contract  was  with  the  jobmaster,  and  the  coachman  was  a  subject  of  the  con- 
tract not  a  parly  to  it. 
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r*iRf;n  '^^'^i'^  t^<^  owner  of  a  carriage  hired  for  *the  day  of  a  livery  sta- 
L  J  ble  keeper,  a  pair  of  horses  and  a  driver,  through  whose  negli- 
gence an  injury  was  done  to  the  plaintiff's  horse ;  and  the  question  was, 
whether  the  owner  of  the  carriage,  or  the  livery  stable  keeper,  who  sup- 
plied the  horses  and  driver,  was  liable  to  make  compensation  for  the  in- 
jury. The  Judges  before  whom  the  case  was  argued,  differing  in  opin- 
ion, they  all  gave  separate^and  elaborate  judgments,  which,  as  observed 
by  Mr.  Justice  Story  in  his  valuable  work  on  Agency,()i)  ^'  have  ex- 
hausted the  whole  prior  learning  on  this  subject,  and  on  that  account 
should  be  attentively  studied :"  the  Lord  Chief  Justice  (afterwards  Lord 
Tenterden),  and  Littledale,  J.,  holding  that  the  owner  of  the  carriage 
was  not  liable ;  and  Bayley,  J.,  and  Holroyd,  J.,  holding  that  he  was. 
The  point  was  thus  left  unsettled,  for  not  only  the  Court  of  Queen's 
Bench,  but  the  twelve  Judges,  differed  upon  it.(o)  It  again  arose,  and 
was  definitively  settled,  in  Quarman  v.   Burnett, (p)(l)  in  which    the 

(n)  Sect.  453  b. 

(0)  See  per  Parke,  B.,  in  Quarman  v.  Burnett,  6  M.  &  W.  507.  In  Brady  v.  Giles, 
1  M.  &  Rob.  494,  wiiere  a  similar  question  arose  in  an  action  on  the  case.  Lord 
Abinger,  C.  B.,  left  it  to  the  jury  to  say  whether  the  postilions  were  acting  as  the 
servants  of  the  owners  of  the  chaise,  or  of  the  hirer, — and  said,  it  always  appeared  to 
him  that  the  Queen's  Bench  pursued  an  erroneous  course  in  Laugher  v.  Pointer,  when 
they  allowed  the  question  to  be  discussed  as  a  question  of  law  ;  and  see  McLaughlin 
V.  Prior,  4  M.  &,  G.  48. 

(p)  6  M.  &  W.  499  ;  and  see  Fenton  v.  The  City  of  Dublin  Steam  Packet  Company, 
8  A.  «fc  E.  385,  where  the  owner  of  a  ship,  who  let  it  by  charter-party,  whereby  he 
agreed  to  find  seamen,  was  held  liable  for  the  negligence.  See  also  Rex  v.  Haydon,  7 
C.  &  P.  445,  where  it  was  held,  that  the  driver  of  a  glass-coach  having  stolen  a  purse 
from  the  hirer,  could  not  not  be  convicted  of  larceny  as  a  servant,  so  as  to  be  liable  to 
the  punishment  for  the  aggravated  offence,  under  7  &.  8  Geo.  4,  c.  29,  s.  46,  but  he 
was  guilty  of  simple  larceny  only. 

(1)  The  difficulty  in  deciding  this  class  of  cases  consists  in  determining  who  is  to 
be  regarded  as  master  of  the  wrongdoer  ;  whether  he  is  the  master  who  directs  the 
work  to  be  done,  or  he  who  having  engaged  to  do  the  work,  sends  his  own  servant  to 
fulfil  the  engagement.  In  the  language  of  Parke,  B.,  (Quarman  v.  Burnett,)  "  that 
person  is  undoubtedly  liable,  who  stands  in  the  relation  of  master  to  the  wrongdoer." 
The  later  cases  have  adhered  to  the  opinion  of  Mr.  Justice  Littledale  in  Laugher  v. 
Pointer,  and  hold  that  he  is  the  responsible  party  who  directs  his  servant  to  fulfil  his 
engagement,  and  not  he  who  only  engages  a  person  exercising  a  distinct  calling,  by  the 
misconduct  of  whose  servant  the  injury  is  caused;  Milligan  v.  Wedge,  12  Ad.  &  El. 
737 ;  Rapson  v.  Cubett,  9  M.  &  W.  710  ;  Allen  v.  Hayward,  7  Ad.  (fe  El.  N.  S.  960  ; 
Rich  V.  Basterfield  4  Man.  G.  &  Scott,  801 ;  Reedie  v.  N.  W.  Railway  Co.  (Exchequer 
13  Jurist  Rep.  659,  1849,  S.  C.  Law  Reporter,  Apr.,  1852,  p.  626. 

An  exception  to  the  general  rule  was  suggested  in  some  of  the  earlier  English  cases, 
in  respect  to  injuries  caused  by  the  negligent  management  of  real  property  ;  and  it  was 
declared,  that  the  owner  must  take  care  that  his  property  was  so  used  that  others  are 
not  injured,  whether  his  property  was  managed  by  his  own  servants,  or  by  contractors, 
or  their  servants;  (per  Littledale,  Justice,  in  Laugher  v.  Pointer,  citing  Bush  v.  Stein- 
man,  Sly  v.  Edgely,  6  Esp.  R.  6;  Leslie  v.  Pounds,  4  Taunt.  R.  649.) 

But  this  distinction  after  having  been  questioned  in  Milligan  v.  Wedge,  and  Allen 
V.  Hayward,  has  been  expressly  overruled  in  the  case  of  Reedie  v.  N.  W.  Railway  Co. 
It  was  there  held  that  the  case  of  Bush  v.  Steinman,  was  only  sustainable,  if  at  all,  on 
the  ground  of  nuisance. 

On  the  point  whether  the  owner  of  real  property  is  responsible  for  injuries  occa- 
sioned by  others  not  standing  in  the  relation  of  servants  to  him  ;  see  Rich  v.  Baster- 
field, supra  ;  King  v.  Pedley,  1  Ad.  Sc  El.  822,  S.  C.  3  Nev.  &  M.  627 ;  King  v.  Moore, 
3  Ad.  &.  El.  184  ;  Barnes  v.  Ward,  Law  Journal,  Rep.  C.  P.  195,  July,  1850  ;  Fish  v. 
Dodge,  4  Dcnio,  311  ;  Mayor  of  N.  Y.  v.  Bailey,  2  Denio,  433,  per  Walworth,  Ch. 

How  far  the  doctrine  of  Bush  v.  Steinman  will  be  adopted  in  this  country  is  doubt- 
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Court  of  Exchequer,  after  fully  considering  the  judgments  given  in 
Laugher  v.  Pointer,  thought  the  weight  of  authority  and  legal  principle 
was  in  favour  of  the  view  taken  by  Lord  Tenderden  and  Mr.  Justice 
Littledale,  and  decided  accordingly  that  the  hirer  was  not  liable.  And 
it  was  held,  that  the  facts, — that  the  hirer  always  had  the  same  driver, 
who  was  the  only  one  his  master  kept,  and  always  gave  him  a  fixed  ^  -.  ^p-, 
♦gratuity,  and  provided  him  with  a  livery,  which  he  kept  in  the  L  J 
hirer's  hall,  and  while  he  was  hanging  up  which  the  accident  happened, 
— made  no  difference  in  the  hirer's  liability. 

The  principle  upon  which  Quarman  v.  Burnett  was  decided,  has  been 
frequently  applied  to  other  cases,  in  which  a  man  has  employed  a  person 
carrying  on  a  distinct  trade,  or  calling,  to  perform  certain  works  for  him, 
and  an  injury  has  been  caused  through  the  unskilfulness,  negligence  or 
default  of  the  workmen  employed  by  that  person.  In  such  a  case  the 
workmen  are  selected  and  employed  by  the  contractor,  and  it  would  be 
obviously  unjust  to  hold  Ms  employer,  who  had  nothing  to  do  with  the 
selection  of  the  workmen  liable  for  the  consequences  of  their  unskilful- 
ness or  negligence. 

Thus,  where  a  butcher  bought  a  bullock  in  Smithfield  Market,  and 
employed  a  licensed  drover  to  drive  it  home,  and  the  drover  employed  a 
boy,  through  whose  negligence  the  bullock  injured  the  plaintiff's  pro- 
perty :  it  was  held,  that  the  butcher  was  not  liable,  as  the  drover  exer- 
cised a  distinct  calling,  and  the  boy  who  caused  the  mischief  was  liis  ser- 
vant, not  the  servant  of  the  butcher.(2')  And  so  where  a  builder  was 
employed  to  make  certain  alterations  at  a  club-house,  including  the  pre- 
paration and  fixing  of  certain  gas  fittings,  to  do  which  he  made  a  sub- 
contract with  a  gas-fitter,  through  the  negligence  of  whom,  or  his  ser- 
vants, the  gas  exploded  and  injured  the  plaintiff,  the  builder  was  held 
not  liable,  as  the  relation  of  master  and  servant  did  not  exist  between 
him  and  the  party  causing  the  injury. (^r)  So  the  commissioners  of  a 
navigation,  who  had  entered  into  a  contract  with  a  person  to  do  certain 

{q)  Milligan  v.  Wedge,  12  A.  &  E.  737.  In  this  case  Littledale,  J.,  staled,  that  he 
retained  the  opinion  he  had  expressed  in  Laugher  v.  Pointer.  See  Martin  v.  Temper- 
ley,  4  Q.  B.  298,  post,  p.  170;  and  see  also  Reg.  v.  Hey,  2  Carr.  &  K.  983,  where  it 
was  held,  that  a  drover  was  a  bailee  and  not  a  mere  servant  of  the  person  who  em- 
ployed him,  and  therefore,  that  having  sold  some  pigs  entrusted  to  him,  and  absconded 
with  the  money,  he  could  not  be  convicted  of  larcen}',  as  he  had  no  original  intention 
of  stealing  the  pigs. 

(r)  Rapson  v.  Cubitt,  9  M.  &  W.  710. 

ful.  It  has  been  questioned  by  Bronson,  Ch.  J.  in  Fish  v.  Dodge,  4  Denio's  R.  311. 
It  has  been  recognised  in  Massachusetts  in  the  case  of  the  Inhabitants  of  Lowell  v.  The 
Boston  &  Lowell  R.  R.  Co.  23  Pick.  24 ;  Earle  v.Hall,  2  Met.  R.  353.  See  also  Mayor 
of  N.  Y.  V,  Bailey,  2  Denio's  R.  433  ;  Gardener  v.  Hartt,  2  Barb.  S.  C.  Rep.  165. 

For  further  illustration  of  the  question  who  is  the  responsible  master,  see  Sproul  v. 
Hemmingway,  14  Pick.  R.  1  ;  Stone  v.  Codman,  15  Id.  297  ;  Ross  v.  The  Mayor  of 
Madison,  1  Smith's  (Ind.)  Rep,  98. 

An  owner  of  land  made  an  excavation  therein,  within  two  feet  of  a  public  street, 
and  used  no  precaution  against  the  danger  of  falling  into  it.  A  person  in  tiie  night 
time  fell  into  the  excavation  and  was  injured  ;  and  it  was  held  that  the  owner  was  not 
liable ;  Rowland  v,  Vincent,  10  Met.  R.  871. 

This  case  can  hardly  be  reconciled  with  the  case  of  Barnes  v.  Ward,  cited  supra. 
2  Kent's  Comm.  p.  282,  note  to  7th  ed. 
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works,  were  held  not  liable  for  an  injury  arising  from  the  imperfect  per- 
r«irQn  formance  of  part  of  those  works,  as  the  contractor  *was  not 
L  -I  their  servant.(s)  So  where  a  viaduct  was  being  built  by  contract- 
ors for  a  railway  company,  under  a  deed,  by  which  amongst  other  things, 
it  was  provided  that  the  contractors  were  to  do  the  work,  but  the  com- 
pany had  a  general  right  of  watching  the  progress,  and  if  the  contract- 
ors employed  incompetent  workmen,  the  company  had  the  power  of  dis- 
missing them :  the  company  were  held  not  liable  for  injuries  sustained 
by  a  workman  who  was  killed  by  a  heavy  stone  which  fell  from  a  travel- 
ling truck,  through  the  negligence  of  some  of  the  contractor's  workmen 
whilst  building  the  viaduct;  as  the  workmen  who  caused  the  injury  were 
not  the  servants  of  the  company,  and  the  power  reserved  to  them,  of 
dismissing  incompetent  workmen,  did  not  make  them  responsible  for  the 
consequences  of  the  contractors'  employing  such.  And  it  was  also  held, 
that  the  defendants  being  the  owners  of  the  land  on  which  the  accident 
happened  made  no  difference. (<) 

So  in  another  case,  where  a  railway  company  entered  into  a  contract(?t 
with  A.  to  construct  a  portion  of  their  line.  A.  contracted  with  B.,  who 
resided  in  the  country,  to  erect  a  bridge  on  the  line.  B.  had  in  his 
employment  C,  who  acted  as  his  general  servant  and  a  surveyor,  and  had 
the  management  of  B.'s  business  in  London,  for  which  he  received  an 
annual  salary.  B.  entered  into  a  contract  with  C,  by  which  C.  agreed  for 
40/.  to  erect  a  scaffold  which  had  become  necessary  in  building  the  bridge ; 
but  it  was  agreed  that  B.  was  to  provide  the  requisite  materials,  and 
lamps,  and  other  lights.  The  scaffold  was  erected  upon  the  footway  by 
C.'s  workmen,  and  a  portion  of  it  improperly  projected,  and  owing  to 
that  and  the  want  of  sufBcient  light,  D.  fell  over  it  at  night  and  was 
injured;  but  it  was  held,  that  D.  could  not  maintain  an  action  against B. 
for  the  injury  thus  occasioned,  even  though,  after  the  accident,  B.  had 
caused  other  lights  to  be  placed  near  the  spot  to  prevent  a  recurrence  of 
similar  accidents. 

P^i^Q-i  Again,  where  certain  commissioners(v)  had  contracted  *with 
L  J  A.  for  all  the  paving  required  in   a  certain  district,  and  A.  con- 

tracted with  B.  to  lay  down  a  certain  portion  of  it,  and  B.'s  workmen  left 
some  paving  stones  at  night  in  such  a  position  as  to  constitute  a  public 
nuisance,  and  the  plaintiff  tumbled  over  them  whilst  on  foot :  it  was  held, 
that  A.  was  not  liable  to  an  action  at  the  suit  of  the  plaintiff,  as  the 
injury  was  not  caused  by  Ms  workmen. 

And  similar  principles  were  acted  upon  in  a  case  which  recently  occur- 
red in  America. (w)  A  brig  which  was  towed  at  the  stern  of  a  steamboat 
employed  in  the  business  of  towing  vessels  in  the  river  Mississippi  below 
New   Orleans,  was,  through  the  negligence  of  the  master  and   crew  of 

(s)  Allen  V.  Hayward,  7  Q.  B.  960.     See  Ciayards  v.  Detliick,  12  Q.  B.  439. 

{t)  Reedie  v.  The  London  and  North  Western  Railway  Company,  4  Exc.  244  ;  and 
see  Glower  v.  The  same  Company,  5  Exc.  56,  where  the  defendants  were  held  not 
liable   in  trover  for  the  acts  of  a  contractor's  workmen. 

(m)  Knight  V.  Fox,  5  Exc.  721. 

(«)  Overton  v.  Freeman,  21  L.  J.,  N.  S.,  C.  P.  52. 

{iv)  Sproul  V.  Hemingway,  14  Pick.  R.  71.  See  Story  on  Ag.  sect.  453  f,  in  a  note 
to  which  is  a  long  extract  from  the  judgment  of  Chief  Justice  Shaw. 
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the  steamboat,  over  whom  those  in  charge  of  the  brig  had  no  control, 
brought  into  collision  with  a  schooner  lying  at  anchor  in  the  river.  A 
suit  was  brought  by  the  owners  of  the  schooner  against  the  owners  of 
the  brig  for  the  damages  sustained  by  the  collision ;  and  the  question  was, 
whether  the  owner  of  the  brig  was  liable  therefor.  It  was  held,  upon  full 
argument,  that  he  was  not,  upon  the  ground  that  the  master  and  crew  of 
the  steamboat  were  not  the  servants  of  the  owner  of  the  brig ;  were  not 
appointed  by  him;  did  not  receive  their  wages,  or  salaries  from  him;  had 
no  power  to  order  or  control  them  in  their  movements ;  and  had  no  con- 
tract with  the  master  and  crew  of  the  steamboat,  but  only  through  the 
master  with  the  owners  of  the  steamboat  for  a  participation  in  the  power 
of  the  steamer,  derived  from  the  public  use  and  employment  thereof  by 
the  owners. 

But  where  a  contractor  is  employed,  his  employer  may,  by  personal 
interference  with  the  workmen,  adopt  their  acts,  and  so  render  himself 
liable  where,  ordinarily,  he  would  not  be  so.  As  m  the  case  of  Burgess 
V.  Grray,(x)  in  which  it  appeared  that  the  defendant  was  *the  pro-  r  jif-ipQ-i 
prietor  of  some  newly  built  houses,  which  he  had  employod  P.  to  L  -• 
build  for  him;  and  P.  in  forming  a  drain  from  premises  belonging  to  the 
defendant  at  the  back  of  the  new  houses  to  the  common  sewer,  had,  by 
his  servants,  caused  a  quantity  of  gravel  to  be  deposited  by  the  road  side. 
The  drain  being  finished,  P.  employed  a  person  to  carry  away  the  gravel, 
and  paid  him  so  much  a  load,  which  he  charged  to  the  defendant ;  but 
the  person  so  employed  left  some  on  the  road,  and  the  plaintiff,  whilst 
driving  in  the  evening  along  the  road,  ran  upon  the  gravel  left  in  the 
road,  was  upset  and  injured.  The  defendant's  attention  had  been  called 
to  the  gravel  left  in  the  road  by  a  policeman,  and  he  had  promised  to 
remove  it  as  soon  as  he  could,  and  after  the  accident  said  it  was  caused 
by  the  plaintiff's  carelessness.  On  the  part  of  the  defendant  it  was, 
amongst  other  things,  contended,  on  the  principle  of  Quarman  v.  Burnett, 
that  he  was  not  liable,  as  he  had  employed  a  contractor;  but  it  was  never- 
theless held,  that,  under  the  circumstances  of  the  case,  he  wan  liable. 

And  unless  a  person  who  employs  a  contractor  to  do  work  for  him  has 
parted  with  the  xcliole  control  of  that  work,  he  will  still  remain  liable  for 
the  acts  of  that  person  and  his  workmen.  In  such  case  it  must  be 
assumed  that  he  adopts  all  that  is  done  in  carrying  on  the  work.(y) 

But  where  a  master  is  ohlujed  by  act  of  parliament  to  einploy  a  'par- 
ticular person,  and  all  power  of  selection  is  taken  from  him,  it  would  be 
unjust  to  render  him  responsible  for  the  wrongful  acts  of  that  person. 
Accordingly  the  Pilot  Act,(~)  which  compels  ship  owners,  &c.  wanting  a 
pilot  to  employ  the  first  duly  licensed  pilot  who  shall  offer  himself, 
enacts, (a)  that  no  owner  of  any  ship  shall  be  answerable  for  any  damage 

(x)  1  C.  B.  578.  The  defendant  in  this  case  was  lield  liable,  partly  on  tiie  o^round 
that  it  did  not  appear  that  lie  had  parted  with  the  whole  control  ot"  the  work;  and 
partly  on  the  ground  that  he  had  sanctioned  and  adopted  the  act  of  the  person  who 
placed  the  gravel  in  the  road.  It  is  on  the  latter  account  that  it  is  cited  in  the  text. 
See,  however.  Knight  v.  Fox,  5  Exc.  7:^1,  ante,  p.  167  ;  and  see  also  the  cases  of  Tres- 
pass,  post. 

(t/)  Per  Cresswell,  J.  in  Burgess  v.  Gray,  1  C.  B.  592. 

(z)  6  Geo.  4,  125,  s.  19.  (-/)  Sect.  55. 
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which  shall  happen  to  auy  person  by  reason  of  the  neglect  or  incapacity 
of  any  licensed  pilot  acting  in  the  charge  of  such  ship  under  any  of  the 
provisions  of  that  act.  The  books  contain  numerous  instances  in  which 
ship  owners  have  been  held  not  to  be  responsible  for  injuries  caused  by 
r  #1  "m  ^^^^"^  vessel  whilst  under  the  command  of  a  licensed  pilot.rZ/) 
L  -I  *And  it  has  even  been  held,(c)  upon  the  construction  of  the  act 
of  parliament,  that  a  ship  owner  was  not  liable  for  injury  caused  by  the 
negligent  navigation  of  his  ship  whilst  under  the  care  of  a  pilot,  although 
it  was  not  compulsory  upon  him,  under  the  circumstances,  to  employ  a 
a  pilot,  as  it  was  compulsory  vipon  the  pilot  to  serve  if  called  upon,  and 
he  having  been  called  upon  had  taken  the  control  of  the  ship. 

However,  where  a  master  has  a  power  of  selection,  it  makes  no  dif- 
ference in  his  liability  for  the  acts  of  the  person  selected  that  he  is  bound 
to  select  from  a  particular  class  of  persons,  however  numerous  or  limited 
that  class  may  be.  Thus,  although  by  the  statute  for  regulating  water- 
men and  lightermen  on  the  Thames,(rZ)  and  the  bye-laws  ordained  in  pur- 
suance thereof,  no  one  besides  freemen,  or  apprentices  to  freemen  or 
to  widows  of  freemen,  of  the  watermen  and  lightermen's  company  (with 
certain  exceptions)  may  navigate  craft  on  the  river  for  hire,  within  the 
terms  of  the  act,  under  a  penalty  j  but  any  person  may  keep  and  use  craft 
for  carrying  their  own  goods  by  their  servants  being  such  freemen  or 
apprentices :  and  on  board  of  every  barge,  &c.,  there  must  be,  at  least, 
one  able  and  skilful  man  authorized  by  law  to  navigate;  yet  the  owner 
of  a  barge,  who  hired  two  qualified  persons  to  navigate  it  within  the 
limits,  was  held  liable  for  injury  caused  to  another  vessel  by  their  negli- 
gence. And  it  was  held  to  make  no  diflFerence  whether  the  navigators 
were  hired  for  the  job  or  by  time.(e) 

On  that  occasion,  Patterson,  J.,  said :  "  On  the  part  of  the  defendant  it 
is  argued  that  this  is  the  case,  not  of  master  and  servant,  but  of  an  inde- 
pendent contract  to  perform  the  work,  as  in  Milligan  v.  Wedge,(/)  and 
Quarman  v.  Burnett. (^)  But  that  is  clearly  erroneous.  Independently 
of  the  act,  the  men  navigating  the  barges  would  clearly  be  the  defend- 
ant's servants.  If  the  defendant,  being  at  liberty  to  employ  whom  he 
pleased,  engaged  persons  to  manage  his  barge  on  the  Thames,  I  cannot 
r*17n  ^^^  ^"^^  ^*'  ^^  possible  to  contend  that  they  were  *not  his  servants, 
L  -I  as  much  as  a  man  whom  he  might  employ  to  drive  his  carriage. 
Where,  indeed,  a  man  hires  another  man's  servant  from  him,  though  such 
servant  be  employed  to  drive  where  the  person  hiring  pleases,  it  has  been 
held,  in  Quarman  v.  Burnett,  that  the  servant  so  hired  is  not  the  servant 
of  the  person  so  hiring.  That  case  certainly  carried  the  exception  a 
great  way ;  but  there  the  servant  hired  was  ordinarily  in  the  employment 
of  the  person  from  whom  he  was  hired,  and  who  let  horses  along  with  the 
driver.     That  case  is  not  like  the  present.     The  second  question,  then, 

(6)  Bennet  v.  Moita,  7  Taunt.  258 ;  and  see  cases  cited  in  Lucey  v.  Ingram,  6  M.  & 
W.  30:2 ;  the  case  of  the  Maria,  1  W.  Rob.  Adm.  R.  95,  on  the  Newcastle  Pilot  Act,  41 
Geo.  3,  c.  Ixxxvi. 

(c)  Lucey  v.  Ingram,  6  M.  &  W.  302.  («Z)  7  &  8  Geo.  4,  c,  Ixxv. 

(e)  Martin  v.  Temperley,  4  Q.  B.  298.  (/)  12  A.  &  E.  737. 

(g)  6  M.  &  W,  499. 


LIABILITY    OF    THE    MASTER,    ETC.  145 

is  as  to  the  effect  of  stat.  7  and  8  Geo.  4,  c.  Ixxv.  That,  indeed,  confined 
the  defendant  to  emplojnng  as  his  servants  only  individuals  of  a  partieuhir 
class.  It  narrowed  the  number  of  persons  from  whom  he  could  select. 
But  that  is  very  different  from  the  state  of  things  created  by  the  Pilot 
Act,  where  a  party  must  take  the  first  pilot  who  offers  himself.  Here  the 
defendant  had  the  power  of  selection,  though  from  a  limited  number;  and 
no  case  has  gone  so  far  as  to  decide  that  the  person  hired  ceases  to  be  the 
servant  of  the  person  hiring,  if  he  is  necessarily  elected  from  a  number, 
though  limited.  I  was  much  struck  by  the  argument  deduced  from  the 
old  statute  of  apprenticeship.  According  to  the  doctrine  contended  for 
on  the  part  of  the  defendant,  it  would  hardly  have  been  possible  while  that 
act  was  in  force  to  employ  a  man  as  a  servant,  I  do  not  put  the  case  on 
the  largeness  of  the  number  from  which  the  selection  may  here  be  made; 
the  principle  seems  to  me  the  same  whether  the  number  be  five  hundred 
or  five  thousand.  If  there  be  a  power  of  selection,  and  not — as  in  the 
Pilot  Act — a  provision  preventing  any  choice,  the  person  hired  is  the 
servant  of  the  person  hiring." 

There  is  a  large  class  of  cases  which  must  not  be  entirely  omitted  here, 
but  which  it  will  be  sufficient  to  refer  to  generally,  as  they  do  not  pro- 
perly relate  to  the  law  of  master  and  servant,  in  which  the  owners  affixed 
real  proper fy,  as  land  and  houses,  have  been  held  responsible  for  the  acts 
oi  persons  not,  strictly  speaking,  their  servants. (1\  The  doctrine,  how- 
ever, on  which  these  cases  rest,  has  recently  been  placed  within  its  pro- 
per limits,  in  a  very  elaborate  judgment  pronounced  by  Lord  Crau- 
worth,(7i)  in  which  he  stated  that,  after  full  consideration,  *he  p  ^,  „,,-, 
had  come  to  the  conclusion  that  no  distinction  in  point  of  law  L  "J 
existed,  in  cases  like  that  under  consideration  between  fixed  property  and 
ordinary  moveable  chattels,  unless,  perhaps,  in  cases  where  the  act  com- 
plained  of  is  such  as  to  amount  to  a  nuisance. 

We  have  hitherto  been  considering  chiefly  the  liability  of  a  master  to 
auswer  for  his  servant's  acts,  in  an  action  on  the  case.  But  a  master  may 
also,  in  many  cases,  be  liable  to  an  action  of  trespass  for  an  injury  caused 
by  the  direct  act  of  his  servant.  The  liability,  however,  of  a  master  to 
be  sued  in  this  form  of  action,  for  injuries  caused  by  his  servant,  does  not 
depend  upon  the  relationship  of  master  and  servant,  though  the  existence 
of  that  relationship  may,  possibly,  afford  an  a  fortiori  reason  for  holding 
the  master  responsible.  His  liability  depends  upon  the  fact  that  the  act 
of  trespass  complained  of  was  done  by  his  command;  that,  in  truth,  it 
was  his  own  act,  although  done  through  the  instrumentality  of  his  ser- 
vant, according  to  the  maxim  qui  facit  per  alium  per  seipsum  facerc 
videtur.      For,  although  a  man  may  be  a  trespasser  by  his  own  iuvolun- 

(//)  Reedie  v.  London  and  Northwestern  Railway  Company,  4  Exc.  244,  wliicli  was 
an  action  for  damages  sustained  by  a  person  passing  under  a  viaduct  in  course  of  con- 
struction on  the  defendants'  railway,  and  they  were  held  not  liable.  In  iliat  ca<e  all 
the  previous  autliorities  will  be  found.  See  also  Overton  v.  Freeman,  21  L.  J.,  N.  S., 
C.  P.  52, 

(1)  See  Earl  v.  Hill,  2  Metcf.  Rep,  3>3 ;  Eider  v.  Be:nis,  id.  599. 

January,  1852. — 10 


146  smith's    master   and    servant. 

tary  act,(;')  no  man  can  be  made  a  trespasser  against  his  will  by  tlic  act 
of  his  servant.  Unless,  therefore,  there  be  evidence  of  the  concurrence 
of  the  master's  will  in  the  act  of  the  servant,  a  master  can,  in  no  case,  be 
treated  as  a  trespasser  for  the  act  of  his  servant.  (Z^) 

If  a  master  expre&dy  order  his  servant  to  commit  a  trespass,  there  can 
be  no  doubt  about  the  concurrence  of  his  will  in  his  servant's  act,  and  no 
difficulty  in  treating  him  as  a  co-trespasser  with  his  servant,  and  it  can 
make  no  difference  whether  he  himself  were  present  or  absent  when  the 
trespass  was  committed :  if  it  were  done  by  his  orders,  he  would  equally 
be  a  trespasser  in  either  case.(l) 

^..-o-i  Again,  if  an  act  of  trespass  on  the  part  of  a  servant,  *be  the 
L  J  natural  or  necessary  consequence  of  an   act  which   his   master 

ordered  to  be  done,  his  master  will  be  liable  to  an  action  of  trespass. 
And  in  this  case  also,  the  presence  or  absence  of  the  master,  at  the  time 
the  trespass  is  committed  can  make  no  difference  in  his  liability. 

Thus,  where(/)  the  defendant,  who  disputed  the  plaintiff's  right  of  way 
through  a  yard,  employed  a  labourer  to  law  down  rubbish  in  order  to  ob- 
struct the  way,  but  gave  him  orders  not  to  let  any  of  the  rubbish  touch 
the  plaintiff's  wall;  the  labourer  executed  those  orders  as  nearly  as  he 
could,  but  some  of  the  rubbish,  it  being  of  a  loose  kind,  naturally  shing- 
led down  towards  and  ran  against  the  plaintiff's  wall :  the  defendant  was 
held  liable  in  an  action  of  trespass.  And  Littledale,  J.,  said,  <<  Where  a 
servant  does  work  by  order  of  his  master,  and  the  latter  imposes  a  restric- 
tion in  the  course  of  executing  his  order,  which  it  is  difficult  for  the  ser- 
vant to  comply  with,  and  the  servant,  in  the  execution  of  the  order,  breaks 
through  the  restriction,  the  master  is  liable  in  trespass.  Suppose  the 
case  of  two  persons  possessed  of  contiguous  uuinclosed  land,  and  that  the 
one  of  them  desired  his  servant  to  drive  his  cattle,  but  not  to  let  them 
go  upon  the  land  of  his  neighbour,  and  that  the  cattle  went  upon  the  land 
of  the  neighbour  the  master  would  be  answerable  in  trespass,  because  he 
has  only  a  right  to  expect  from  his  servant  ordinary,  not  extraordinary, 
care.  If  the  servant,  therefore,  in  carrying  into  execution  the  orders  of 
his  master,  uses  ordinary  care,  and  an  injury  is  done  to  another,  the  mas- 
ter is  liable  in  trespass.  If  the  injury  arise  from  the  want  of  ordinary 
care  in  the  servant,  the  master  will  only  be  liable  in  case.  Here  the  ser- 
vant used  ordinary  care  in  the  course  of  executing  his  master's  order,  and 
notwithstanding  that,  the  rubbish  ran  against  the  wall." 

And  if  an  act  of  trespass  be  committed  by  a  servant  in  the  usual  course 
of  his  employment,  although  there  be  no  express  command  on  the  pari  of 
his  master  to  do  the  specific  act  comj^lained  of,  yet  his  master  may  be 
liable  to  an  action  of  trespass,  as  in  such  case  the  command  will  be  im- 
plied from  the  nature  of  the  servant's  employment.     If,  for  instance,  in 

(i)  Scott  V.  Sliephard,  3  Wils.  403 ;  2  W.  Bl.  892;  Leame  v.  Bray,  3  East,  593;  S. 
C.  5  Esp.  18;  and  see  per  Tindal,  C.  J.,  in  McLaughlin  v.  Prior,  4  M.  &.  G.  56. 

(k)  Morley  v.  Gaisford,  2  H.  Bl.  442;  McManiis  v.  Crickctt,  1  East,  106;  per  Tin- 
dal,  C.  J.,  in  McLaughlin  v.  Prior,  4  M.  &  G.  58;  Lyons  v.  Martin,  8  A.  &  E.  512. 

(0  Gregory  v.  Piper,  9  B.  &.  C.  591. 

(1)  See  Johnson  v.  Barber,  5  Gilman's  R.  425;  Armstrong  v, -Cooley,  id.  509. 
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the  case  of  Lyons  v.  Martin, (hi)  the  servant  of  the  defendant  had  merely 
distrained  the  plaintiff's  cattle  damage  feasant,  there  *ean  be  no  p^,  h.  ,-, 
doubt  the  defendant  would  have  been  held  liable  in  trespass  for  L  J 
the  consequences  of  his  servant's  act. 

And  if  an  act  of  trespass  be  committed  by  a  servant  on  behalf  and  for 
the  benefit  of  his  master,  it  is  perfectly  clear  that  the  master,  although  he 
gave  no  previous  command  to  his  servant  to  commit  the  trespass,  may 
nevertheless  render  himself  liable  to  an  action  of  trespass  by  a  subsequent 
ratification  of  the  servant's  act.(«) 

13ut  where  an  act  of  trespass  has  been  committed  by  a  servant  without 
the  orders  of  his  master,  the  presence  or  absence  of  the  master,  at  the  time 
the  act  is  done,  forms  a  very  material  ingredient  in  considering  whether  or 
not  the  master  is  liable  to  an  action  of  tresjxiss  for  the  act  of  his  servant. 
For,  if  an  act  of  trespass  be  committed  by  a  servant  in  his  master's  absence, 
without  his  orders,  there  is  no  ground  whatever  for  treating  tJie  master  as 
a  trespasser.  He  may  be  liable  in  another  form  of  action,  but  he  is  not 
liable  to  an  action  of  trespass,  as  his  will  did  not  concur  in  the  act  of  his 
servant,  (o) 

But  if  an  act  of  trespass  has  been  committed  by  a  servant  in  the  p?r- 
sence  of  his  master,  if  the  master  knew  that  his  servant  was  about  to  com- 
mit a  trespass,  and  did  not  restrain  him,  there  may  be  ground  for  presum- 
ing the  concurrence  of  his  will  in  his  servant's  act,  and  he  may  be 
liable  to  an  action  of  trespass,  although  he  did  not  expressly  order  the 
trespass  to  be  committed.  For,  as  every  master  must  be  presumed  to  have 
power  to  control  his  servants,  it  may  fairly  also  be  presumed,  from  his 
knowing  that  his  servant  was  about  to  commit  a  trespass,  and  not  interfer- 
ing to  restrain  him,  that  he  concurred  in  his  servant's  act.  Qui  non  pro- 
hibet,  cum  prohibere  possit,  jubet. 

Thus,  a  gentleman  who  was  sitting  hy  the  side  of  his  servant  in  a  gig 
which  was  driven  by  the  servant,  was  *held  liable  to  an  action  of  r^-t^r-^ 
trespass  for  injury  caused  by  the  horse  running  away,  and  dashing  L  J 
the  gig  against  the  church  in  Langham  Place,  as  he  had  the  immediate 
control  over  the  servant.  And  Bayley,  B.,  said,  "the  rule  is  this;  if 
master  and  servant  are  sitting  together,  and  the  servant  is  driving  the  mas- 
ter, the  act  of  the  servant  is  the  act  of  the  master,  and  the  trespass  of  the 
servant  is  the  trespass  of  the  master.  Here  the  act  is  immediately  in- 
jurious to  the  jilaintiff,  and  the  master  was 2)resent."[p'\ 

If  the  act  of  the  defendant  or  his  servant  be  such  as  to  amount  to  a 
trespass  on  his  part,  it  is  no  objection  to  suing  him  in  that  form  of  ac- 
tion, that  the  damage  sustained  by  the  plaintiff  was  not  caused  immediate- 
ly by  the  defendant's  act;  so  as  the  damage  be  not  too  remote. 

Thus  where(5)  it  appeared  that  the  plaintiff  was  driving  with  a  friend 

(wj)  8  A.  &  E.  512.     See  this  case,  ante  p.  160. 

(n)  See  Eastern  Counties  Railway  Company  v.  Broom,  6  Exc.  314.  It  that  case  an 
officer  of  the  company  took  Broom  into  custody  for  breacli  of  the  company's  by-laws, 
and  took  him  before  a  magistrate  ;  when  the  attorney  of'liie  conipany  attended  to  prefer  a 
charge  against  Broom  :  this  was  held  not  to  amount  to  a  ratification  of  the  act  of  the 
officer ;  and  see  Roe  v.  Birkenhead,  «&c..  Railway  Company,  21  L.  J.,  N.  S.,  Exc.  9. 

(o)  McManus,  v.  Crickett,  1  East,  lOG.     See  Timothy  v.  Sirwpson,  6  C.  &  P.  49!j, 

(p)  Chandler  v.  Broughton,  1  C,  &,  M.  29. 

(9)  Gilbertson  v.  Richardson,  5  C.  B.  402. 
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along  Oxford  Street  in  a  chaise  drawn  by  a  high  spirited  horse,  and  one 
of  the  traces  getting  accidentally  over  the  shaft,  he  alighted  for  the  pur- 
pose of  adjusting  it.  While  so  doing,  the  defendant  drove  his  carriage 
against  the  wheel  of  the  plaintiff's  chaise,  and  the  plaintiff's  friend  was 
thrown  by  the  shock  off  the  seat  on  to  the  dashing  board,  which,  falling  on 
the  horse,  caused  it  to  kick,  whereby  the  chaise  was  damaged.  It  was 
held,  that  the  defendant  might  be  sued  iu  trespass  for  the  damage  sus- 
tained. 

But  if  the  circumstances  of  the  case  do  not  show  any  exercise  of  voli- 
tion, either  express  or  implied,  on  the  part  of  the  master ^  he  is  not  llahle 
to  be  sued  in  trespass  for  the  wilful  act  of  his  servant.  (1) 

Thus  in  Morley  v.  Graisford,(?')  which  was  an  action  on  the  case  for 
injury  sustained  in  consequence  of  the  negligent  driving  of  the  defendant's 
servant,  it  was  held  that  case  and  not  tresjyass  was  the  proper  remedy,  the 
Court  saying,  that  "  it  was  difficult  to  put  a  case  where  the  master  would 
be  considered  as  a  trespasser  for  an  act  of  his  servant,  which  was  not  done 
at  his  command." 

The  point,  however  was  more  formally  decided  in  McManus  v.  Cric- 
kett,(s)  which  was  an  action  of  trespass  for  forcibly  driving  the  defend- 
ant's chariot  against  the  plaintiffs  chaise.  It  appeared  that  the  defend- 
^^  ,.p-,  ant's  servant '!ci{/i<7Zy  drove  the  chariot  againt  theplaintiff's*chaise, 
•-  J  but  that  the  defendant  wes  not  himself  present,(<)  nor  did  he  in 
any  manner  direct  or  assent  to  the  act  of  the  servant.  And  it  was  held, 
that  for  this  wilful  and  designed  act  of  the  servant,  an  action  of  trespass 
would  not  lie  against  his  master.  Lord  Kenyon,  C.  J.,  after  shewing 
from  various  old  cases  that  a  master  was  not  liable  in  trespass  for  the  wil- 
ful act  of  his  servant,  done  without  his  command,  said,  ''  This  doctrine 
does  not  at  all  militate  with  the  case  in  which  a  master  has  been  holden 
liable  for  the  mischief  arising  from  the  negligence  or  unskilfulness  of  his 
servant,  who  had  no  purpose  but  the  execution  of  his  master's  orders; 
but  the  form  of  those  actions  prove  that  this  action  of  trespass  cannot  be 
maintained :  for  if  it  can  be  supported,  it  must  be  upon  the  ground  that 
in  trespass  all  are  principals ;  but  the  form  of  those  actions  shews,  that 
where  a  servant  is  in  point  of  law  a  trespasser,  the  master  is  not  chargea- 
ble as  such ;  though  liable  to  make  a  compensation  for  the  damage  con- 
sequential from  his  employing  of  an  unskilful  or  negligent  servant.  The 
act  of  the  master  is  the  employment  of  the  servant;  but  from  that  no  im- 
mediate prejudice  arises  to  those  who  may  suffer  from  some  subsequent 
act  of  the  servant." 

So  again  in  Gordon  v.  Ptolt,(ii)  which  was  an  action  of  trespass  for 
breaking  the  plaintiff's  crane.  The  plaintiff  had  set  up  the  crane  in  a 
dockyard  with  a  view  to  its  being  tested,  and,  if  approved  of,  ultimately 
purchased  by  government.     The  crane  itself  was  not  fixed  to  the  soil,  but 

r)  2  H.  Bl.  442.  (s)  1  East,  1 06. 

(0  No  one  was  in  the  carriage  ;  the  act  was  done  by  the  servant  either  in  going  for, 
or  after  he  had  set  down,  his  master, 
(u)  4  Exc.  365 ;  S.  C.  7  D.  &  L.  87. 

(1)  Vanderbelt  v.  The  Richmond  Trans.  Co.  2  Cow.  R.  479. 
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was  placed  in  a  socket  -wbicli  was  so  fixed.  The  defendant  was  the  con- 
tractor for  certain  works  then  in  progress  in  the  dockward,  and  employed 
H.  as  a  subcontractor.  The  workmen  of  11.  broke  the  crane  by  using  it 
to  snap  off  the  bead  of  a  pile  wbicb  bad  been  half  sawn  through. 
Cutting  off  the  piles  was  part  of  the  defendant's  work  under  the  contract 
but  be  had  never  given  any  authority  to  H.  or  bis  men  to  use  the  crane, 
nor  did  be  know  that  they  bad  used  it.  H.  knew  that  bis  men  occasion- 
ally used  the  crane,  but  be  never  authorised  them  to  use  it  for  any  parti- 
cular purpose.  And  it  was  held,  that  the  defendant  was  not  liable  to  an 
action  of  trespass  for  the  act  of  H.'s  workmen  in  *breaking  the  ^.,  .,„„-, 
crane.  In  the  course  of  tbe  argument,  Parke,  B.,  said,  "  The  L  J 
result  of  tbe  authorities  is  tbat  if  a  servant,  in  the  course  of  his  master's 
employ,  drives  over  any  person,  and  does  a  toilful  m^nrj,  the  servant,  and 
not  tbe  master,  is  liable  in  trespass;  if  the  servant  by  his  negligent  driv- 
ing, causes  an  injury,  the  master  is  liable  in  case  :  if  tbe  master  himself 
is  driving,  be  is  either  liable  in  case  for  bis  negligence,  or  in  trespass 
because  the  act  was  wilful." 

And  again  in  Sharrodv.  Tbe  London  and  North  Western  Railway  Com- 
pany,(y)  wbicb  was  also  an  action  of  trespass  for  driving  a  railway  engine 
over,  and  killing  the  plaintiff's  sheep. (1)  The  sheep  had  got  on  the  rail- 
way in  consequence  of  a  defect  of  fences,  and  were  run  over  by  an  express 
train,  drawn  by  a  locomotive  engine  driven  by  a  servant  of  tbe  company, 
who  had  directions  to  drive  at  a  certain  rate  per  hour.  But  it  was  held, 
tbat  tbe  company  were  not  liable  to  an  action  of  trespass,  altbougb  the 
injury  was  caused  by  tbe  direct  act  of  their  servants  as  they  did  not 
order  him  to  drive  over  tbe  sheep,  nor  was  bis  doing  so  the  necessary  or 
probable  consequence  of  executing  the  orders  of  the  company.  And 
Parke,  B.  said,  "  Tbe  immediate  act  wbicb  caused  tbe  damage  to  the 
plaintiff's  cattle,  was  tbe  impact  of  a  machine  wbicb  was  under  the  con- 
trol of  a  rational  agent,  tbe  servant  of  the  defendants  ;  not  so  much  so, 
indeed,  as  a  horse,  or  carriage  drawn  by  horses  or  propelled  by  mechani- 
cal power  along  an  ordinary  highway,  would  be,  in  wbicb  cases  both  the 
direction  and  tbe  speed  of  tbe  macbine  are  under  government, — but  still 
in  such  a  degree  as  to  make  tbe  cases  similar  for  the  purpose  of  deciding 
the  present  question.  We  may  treat  the  case,  then,  as  if  the  damage  had 
been  done  by  an  ordinary  carriage  drawn  by  horses ;  and  it  being  now 
settled  tbat  an  action  of  trespass  will  lie  against  a  corporation, (ir)  we  may 
consider,  for  the  present  purpose,  the  defendants  as  one  natural  person, 
and  tbe  carriage  under  tbe  care  of  bis  servants.  Now,  tbe  law  is  well 
established  on  the  one  hand,  that  whenever  tbe  injury  done  to  the  plain- 
tiff results  from  tbe  immediate  force  of  tbe  defendant  himself,  whether, 
intentionally  or  not,  the  plaintiff  may  bring  an  action  of  *trespass ;  p^,  -r,-, 
on  tbe  other,  that  if  tbe  act  be  tbat  of  tbe  servant,  and  be  negli-  L  -I 
gent — not  wilful,  case  is  tbe  only  remedy  against  the  master.     Tbe   maxim 

(v)  4  Exc.  580  ;  S.  C.  7  D.  &  L.  213. 

(w)  See  ftlaund  v.  The  Monmoiithshiae  Canal  Company,  5  M.  &  G.  45"-2. 

(1)  See  Vandcgrift  v.  Rcdikcr,  2  Am.  Law  Jour.  116. 


150  smith's  master,  and   servant. 

'  qui  facit  per  alinm,  facit  per  se/  renders  the  master  liable  for  all  tlie 
negligent  acts  of  the  servant  in  the  course  of  his  employment ;  but  that 
liability  does  not  make  the  direct  act  of  the  servant  the  direct  act  of  the 
master.  Trespass  will  not  lie  against  him  ;  case  will,  in  effect,  for  em- 
ploying a  careless  servant ;  but  not  trespass,  unless,  as  was  said  by  the 
Court  in  Morley  v.  Graisford,(.T)  the  act  was  done  '  hy  his  command  ;' 
that  is,  unless  either  the  particular  act  which  constitutes  the  trespass  is 
ordered  to  be  done  by  the  principal,  or  some  act  which  comprises  it ;  or 
some  act  which  leads,  by  a  physical  necessity,  to  the  act  complained  of. 
The  former  is  the  case,  when  one,  as  servant,  is  ordered  to  enter  a  close 
to  try  a  right,  or  otherwise ;  the  latter,  when  such  a  case  occurs  as  Gre- 
gory V.  Piper,(?/)  where  the  rubbish  ordered  to  be  removed,  from  ia  natu- 
ral necessity  fell  on  the  plaintiff 's  soil :  but  when  the  act  is  that  of  the 
servant  in  performing  his  duty  to  his  master,  the  rule  of  law  we  consider 
to  be — that  case  is  the  only  remedy  against  the  master,  and  then  only 
is  maintainable  when  that  act  is  negligent  or  improper ;  and  this  rule  ap- 
plies to  all  cases  where  the  carriage  or  cattle  of  a  master  is  placed  in  the 
care  and  under  the  management  of  a  servant — a  rational  agent.  The 
agent's  direct  act  is  not  the  direct  act  of  the  master.  Each  blow  of  the 
whip,  whether  skilful  and  careful  or  not,  is  not  the  blow  of  the  master ;  it 
is  the  voluntary  act  of  the  servant ;  nor  can  it,  we  think,  be  reasonably 
said,  that  all  the  acts  done  in  a  skilful  and  careful  conduct  of  the  carriage 
are  those  of  the  master,  for  which  he  is  responsible  in  an  action  of  tres- 
pass, to  the  same  extent  as  if  he  had  given  them  himself,  because  he  has 
impliedly  ordered  them ;  but  those  that  were  careless  and  unskilful  were 
not,  for  he  has  given  no  order  except  to  use  skill  and  care. 

''  Our  opinion  is,  that  in  all  cases  where  a  master  gives  the  direction 
and  control  over  a  carriage,  or  animal,  or  chattel,  to  another  rational  agent, 
the  master  is  only  responsible  in  an  action  on  the  case  for  want  of  skill  or 
care  of  the  agent, — no  more  :  consequently,  this  action  cannot  be  sup- 
ported. 

"  We  should  observe,  that  though  the  master  in  this  ease  is  taken  to 
r*l  "Ql  ^^^^  ordered  the  driver  of  the  engine  *to  proceed  at  a  great  speed, 
I-  J  it  did  not  follow,  as  a  necessary  consequence,  that  it  would  im- 
pinge on  the  plaintiff's  cattle.  It  might  not  have  happened,  if  the  driver 
had  seen  the  cattle  sooner,  or  the  cattle  had  heard  the  engine  and  got  out 
of  the  way.  The  act,  therefore,  cannot  be  treated  as  a  trespass  on  the 
ground  that  it  was,  by  necessary  implication,  ordered  to  be  done  by  the 
defendants — the  principle  on  which  the  case  of  G-regory  v.  Piper,  was  de- 
cided. This  is  the  simple  case  of  an  act  done  by  the  servant  in  the  course 
of  his  employment,  not  specifically  ordered  by  the  master :  and  though 
the  injury  by  such  an  act  be  direct,  so  far  as  relates  to  the  servant,  we 
have  I'ecently  held  that  a  master  would  not  be  responsible  in  trespass. "(s) 

So  it  has  been  held,  (a)   that  a  railway  company  was  not  liable  to  an 

{x)  2  H.  Bl.  442.  iy)  9  B.  &  C.  591,  ante,  p.  173. 

(2)  Gordon  v.  Rolt,  4  Exc.  365;  S.  C.  7  D.  &  L.  87,  ante,  p.  176. 

(rt)  Roe  V.  The  Birkenhead,  Lancashire  and  Cheshire  Junction  Railway  Company, 
21  L.  J.,  N.  S.,  Exc.  9.  In  this  case  a  lutter  written  by  the  solicitor  to  the  company, 
with  a  view  to  a  compromise,  was  held  not  to  be  evidence  of  ratification  by  tlie  com- 
pany of  the  act  done. 
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action  of  trespass  for  an  arrest  of  the  plaintiff  by  one  of  the  officers  of  the 
company  (for  non-payment  of  an  excess  of  fare  claimed,  but  not  due,)  as 
there  was  no  proof  of  an  authority,  cither  express  or  implied,  given  by 
the  defendants,  or  of  any  ratification  by  them  of  the  act  done. 

The  same  principles  which  render  a  man  liable  to  be  sued  in  an  action 
of  trespass  for  the  wrongful  act  of  his  servant,  will  also  render  him  liable 
to  be  sued  in  that  form  of  action  for  the  wrongful  act  of  one  who  is  not, 
strictly  speaking,  his  servant.  Thus,  where(/>)  the  defendant,  who,  toge- 
gether  with  a  party  of  friends,  had  hired  a  carriage  and  four  horses,  driven 
by  two  postilions  in  the  service  of  the  owner  of  the  horses,  to  go  to 
Epsom,  rode  on  the  box  of  the  carriage,  and  in  going  through  a  toll-bar, 
at  which  there  was  a  crowd,  called  out  to  the  postilion  on  the  leader, 
''  Go  in  there  !" — pointing  to  a  position  in  front  of  a  gig  in  which  the 
plaintiff  was  riding,  which  belonged  to,  and  was  driven  by  M., — and  the 
postilion  pushed  his  horses  forward,  and,  in  doing  so,  upset  the  gig,  and 
the  plaintiff  and  M.  fell  out.  Some  one  in  the  carriage  called  out,  "  Gro 
on  !  Go  on  !"  but  M.  got  up,  stopped  the  horses,  and  would  not  allow  the 
♦carriage  to  pi'oceed,  although  the  defendant  offered  to  settle  ^-inrv-, 
then,  until  the  defendant  gave  his  card,  saying  that  he  would  be  L  J 
answerable  for  all  that  had  occurred,  if  M.  would  allow  him  to  proceed. 
The  defendant  was  held  liable  in  trespass  for  the  injury  sustained  by  the 
plaintiff;  although,  according  to  the  decision  before  adverted  to  in  the 
case  of  Quarman  v.  Burnett,  the  postilions  could  not  be  considered  as  his 
servants :  Erskine,  J.  saying,  "  The  cases  in  which  it  has  been  decided 
that  case  will  not  lie  against  the  hirer  of  a  carriage  and  horses  for  the 
misconduct  of  the  driver,  not  being  his  servant,  do  not  apply  here;  for 
this  is  an  action  treating  the  defendant  as  a  co-trespasser,  and  is  not 
brought  against  him  as  a  master  for  the  misconduct  of  his  servant." 

An  excejJtion,  however,  to  the  general  rule,  which  renders  a  man  res- 
ponsible, in  a  civil  action,  for  the  tortious  acts  of  those  employed  by  or 
under  him,  is  to  be  found  in  the  case  oipiiblic  officers,  such  as  the  Post- 
master General,  the  Lords  Commissioners  of  the  Treasury,  the  Commis- 
sioners of  the  Customs  and  Excise,  the  Auditors  of  the  Exchequer,  &c., 
who  are  not  liable  for  any  negligence  or  misconduct  of  the  inferior  offi- 
cers in  their  several  departments. (c)  The  principle  upon  which  their 
non-liability  depends,  was  settled  in  the  year  1699,  in  an  action  brought 
against  the  Postmaster  General  for  the  loss  of  a  letter  containing  Exche- 
quer bills,  by  the  negligence  of  his  servants  and  deputies :  and  three 
judges  against  Lord  Holt  held,  that  the  plaintiff  was  not  entitled  to  reco- 
ver.((/)  The  ground  of  the  opinion  of  the  three  judges  appears  to  have 
been,  that  the  Post  Office  establishment  is  a  branch  of  the  public  police 
created  by  statute  for  purposes  of  revenue  as  well  as  for  public  conveni- 
ence, and  that  the  government  have  the  management  and  control  of  the 

(6)  McLaughlin  v.  Pryor,  4  M.  &  G.  48. 

(c)  Cowp.  766.  See  Story  on  Ag.  sect.  319.  The  subordinates  themselves,  iiow- 
evcr,  may  be  responsible  ;  Rowning  v.  Goodcliild,  3  Wils.  443;  S.  C,  2  W.  BI.  906  ; 
Stocli  V.  Harris,  5  Burr.  270y,  post,  p.  218. 

(r/)  Lane  v.  Cotton,  2  Ld.  Raym.  C46 ;  S.  C.  12  Mod.  482.  See  Winterbottom  v. 
Wright,  10  M.  &,  W.  109. 
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■whole  concern.  It  is,  in  short,  a  government  instrument,  established  for 
its  own  great  purposes.  The  postmasters  enter  into  no  contracts  with 
individuals,  and  receive  no  hire,  like  common  carriers,  in  proportion  to 
^^o-i-i  the  risk  and  value  of  *the  letters  under  their  charge,  hut  only  a 
L  -'  general  compensation  from  government.  The  same  question  was 
again  still  more  elaborately  discussed  in  a  case  in  the  time  of  Lord  Mans- 
field, (e)  brought  against  the  Postmaster  Gleneral  to  recover  the  amount 
of  a  bank  note,  stolen  out  of  a  letter  by  one  of  the  sorters  of  letters, 
when  the  court  adhered  to  the  doctrine  of  the  three  judges  in  Lane  v. 
Cotton  against  the  opinion  of  Lord  Holt.(/) 

And  Lord  Mansfield  said,  "  The  ground  of  Lord  Chief  Justice  Holt's 
opinion  in  that  case,  is  founded  upon  comparing  the  situation  of  the  post- 
master to  that  of  a  common  carrier,  or  the  master  of  a  ship  taking  goods 
on  board  for  freight.  Now,  with  all  deference  to  so  great  an  opinion,  the 
comparison  between  a  postmaster  and  a  carrier,  or  the  master  of  a  ship, 
seems  to  me  to  hold  in  no  particular  whatever.  The  postmaster  has  no 
hire,  enters  into  no  contract,  carries  on  no  merchandize  or  commerce. 
But  the  post  office  is  a  hranch  of  revenue,  and  a  hrancJi  of  police,  created 
by  act  of  parliament.  As  a  branch  of  revenue  there  are  great  receipts  ; 
but  there  is  likewise  a  great  surplus  of  benefit  and  advantage  to  the  pub- 
lic, arising  from  the  fund.  As  a  branch  of  police,  it  puts  the  whole 
correspondence  of  the  kingdom  (for  the  exceptions  are  very  trifling)  under 
government,  and  entrusts  the  management  and  control  of  it  to  the  crown, 
and  oflScers  appointed  by  the  crown.  There  is  no  analogy,  therefore, 
between  the  case  of  the  postmaster  and  a  common  c^xviev.'  (g\ 

Upon  similar  principles  the  captain  of  a  man-of-war  has  been  held  not 
responsible  for  damage  done  to  another  vessel  by  his  ship,  during  the 
watch  of  the  first  lieutenant,  who  was  on  deck  and  had  the  direction  of 
the  ship :  the  captain  not  being  on  deck,  nor  called  upon  by  his  duty  to 
be  so,  as  he  did  not  appoint  the  officers  or  crew,  and  had  no  choice  whe- 
ther he  would  serve  with  them  or  not,  and  had  no  power  of  dismissal 
over  them.     They  were,  in  fact,  all  servants  of  the  same  master.(7i) 

But  this  exception  would  not  apply  so  as  to  exempt  a  person,  who  was 
a  public  officer,  from  responsibility  for  the  act  of  one  who  toas  his  own 
servant.  And,  therefore,  in  Lord  North's  case,(i)  where  it  appeared  that 
-,.-.00-1  *King  Edward  VI.  sold  a  quantity  of  lead,  and  appointed  Lord 
L  '^''J  North,  who  was  Chancellor  of  his  Court  of  Augmentations,  to 
take  bond  for  payment  of  the  money,  and  Lord  North  ordered  his  clerk 
to  take  the  bond,  which  was  done,  and  the  bond  delivered  to  Lord  North, 
who  gave  it  back  again  to  his  clerk,  in  order  to  send  it  to  the  clerk  of 
the  Court  of  Augmentations,  but  Lord  North's  clerk  suppressed  the 
bond  :  it  was  the  opinion  of  all  the  judges  of  England  that  Lord  North 
was  chargeable  to  the  king. 

Another  exception,  to  the  general  rule  above  stated,  is  to  be  found  in 
that  class  of  cases  in  which  commissioners,  appointed  under  acts  of  parlia- 

(e)  Whitfield  v.  Lord  Le  Despencer,  Cowp.  754.  (/)  P-  ~64. 

\g)  See  Story  on  Bailm.  sect.  462;  Story  on  Ag.  sect.  319,  note  (2). 

(A)  Nicholson  v,  Mouncey,  15  East,  384. 

\i)  Dyer,  161.     See  Boson  v.  Sandford,  3  Mod.  323. 
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inent,  for  local  purposes,  such  as  commissioners  of  sewers,(Z:)  paving  com- 
niissioners,(/)  navigation  commissioners, (/»)  &c.,  and  trustees  of  turnpike 
roads,(H)  Lave  been  held  not  responsible  for  damage  done  by  persons  act- 
ing under  their  orders,  in  carrying  into  effect  the  purposes  for  which  they 
were  appointed. (o)  In  such  cases  the  commissioners,  &c.,  are  held  not 
responsible  for  the  consequences  of  acts  which  they  are  authorised  to 
do,(^>)  if  done,  so  *far  as  they  are  concerned,  with  due  care  and  ^3,61001 
attention,  nor  are  they  responsible  for  the  negligent  execution  of  1- 
orders  properly  given.  If  they  exceed  their  powers  they  are,  of  course, 
liable  j((^)  and  so  they  are  if  they  act  wantonly  and  opprcssively,(r)  or 
maUcioush/,{s^  or  even  carelessly  and  uegligently(i;)  in  the  exercise  of 
their  powers. 

The  cases  in  which  these  principles  have  been  applied  are  numerous, (m) 
but  these  principles  cannot  be  better  explained  than  is  done  by  Lord 
Wynford  in  his  admirable  judgment  in  the  case  of  Hull  v.  Smith  (v) 
That  was  an  action  on  a  case  for  negligently  leaving  a  ditch,  or  tunnel, 
open,  into  which  the  plaintiff  fell  and  was  injured.  The  defendants 
were  the  clerks  to  the  commissioners  for  paving,  &c.,  Birmingham,  (who, 
by  act  of  parliament,  might  be  sued  in  the  name  of  their  clerks),  the 
surveyor,  the  contractor,  and  a  workman,  who  was  in  the  ditch  when  the 

(k)  Jones  v.  Bird,  5  B.  &  Aid.  844 ;  and  see  Clayards  v.  Dethick,  12  Q.  B.  439. 

(0  Leader  v.  Moxton,  2  W.  Bl.  924 ;  S.  C.  3  Wils.  461 ;  Governor,  &c.,  of  Cast  Plate 
Manufacturers  v.  Meredith,  4  T.  R.  794 ;  Hall  v.  Smith,  2  Bing.  156. 

(m)  Allen  v.  Hayward,  7  Q.  B.  968,  note. 

(«)  Sutton  V.  Clarke,  6  Taunt.  29  ;  Harris  v.  Baker,  4  M.  &  S.  26  ;  Duncan  v.  Find- 
later,  6  CI.  &,  Fin.  903. 

(0)  As  to  the  proper  mode  of  recovering'  from  such  commissioners  salary  due  to  ofB- 
cers  appointed  by  them,  such  as  a  street-keeper  by  j)aving  commissioners.  See  Bogg 
V.  Pearse,  2  L.  M.  &  P.  21. 

(p)  Protection  is  sometimes  given  by  acts  of  parliament  to  persons  acting  in  pur- 
suance of  them.  A  person  is  entitled  to  that  protection  who  acts  bona  fide  and  in  the 
reasonable  belief  that  he  is  pursuing  the  act  of  parliament,  although  he  is  really  not 
doing  so ;  for,  as  observed  by  Pollock,  C.  B.,  in  Hughes  v.  Buckland,  one  who  acts  in 
perfect  execution  of  the  act  of  parliament  docs  not  stand  in  need  of  protection.  The 
protection  is  required  by  him  who  acts  illegally,  but  under  the  belief  that  he  is  right. 
Sec  Parton  v.  Williams,  3  B.  &  Aid.  330;  Hughes  v.  Buckland,  15  M.  &  W.  346;  S. 

C.  3  D.  &  L.  702 ;  Huggins  v.  Waydey,  15  M.  &  W.  357;  Davis  v.  Curling,  8  Q.  B. 
236;  Smith  v.  Hopper,  9  Q.  B.  1005  ;  Kine  v.Evershed,  10  Q.  B.143  ;  Horn  v.  Thorn- 
borough,  3  Exc.  846  ;  S.  C.  6  D.  &  L.  651  ;  Gosdcn  v.  Elphick,  4  Exc.  445 ;  S.  C.  7 

D.  &  L.  194;  Munday  v.  Stubbs,  1  L.  M.  &  P.  675.  See  also  Kent  v.  Great  Western 
Railway  Company,  4  D.  &  L.  481  ;  S.  C.  3  C.  B.  714,  et  cas.  ib.  cit,;  Booth  v.  Clive, 
2  L.  I\I.  &,  P.  283.  Where  powers  are  given  by  local  acts  to  trustees  or  commis- 
sioners, bona  fides  is  immaterial,  although  it  seems  to  be  sufficient  to  entitle  them  to 
the  protection  of  the  statute,  if  they  are  trustees,  &c.,  de  facto  ;  Harrison  v.  Varty,  Q. 
B.,  Trin.  T.  1845,  cited  by  Parke,  B.,  in  Hughes  v.  Buckland,  15  M.  &,  W.  356;  Bra- 
ham  v.  Watkins,  4  D.  &  L.  42 ;  S.  C.  16  M.  «&.  W.  77.  But  where  protection  is  given 
to  a  person  filling  a  particular  character,  he  must,  to  entitle  himself  to  protection,  fill 
that  character  at  least  de  ficto.  It  is  not  sufficient  for  him  to  think  he  fills  it ;  Hop- 
kins v.  Crowe,  4  A.  &  E.  774.  {q)  Jones  v.  Bird,  5  B.  &  Aid.  844. 

(r)  See  per  Gibbs,  C.  J.,  in  Sutton  v.  Clarke,  6  Taunt.  43;  per  Bayley,  J.,  in  Boul- 
ton  V.  Crowihcr,  2  B.  &,  C.  709.  (s)  See  Acland  v.  Buller,  1  Exc.  837. 

(0  Jones  V.  Bird,  5  B.  &  Aid.  844.     See  2  B.  &  C.  711. 

(u)  See,  in  addition  to  the  cases  cited  in  Hull  v.  Smilli  in  the  text,  Boulton  v.  Crow- 
tlier,  2  B.  &  C.  703  ;  Duncan  v.  Findlater,  in  Dom.  Proc.  6  CI.  it  Fin.  903  ;  Allen  v. 
Havward,  7  Q.  B.  968,  note;  Pilgrim  v.  Southampton,  &lc.,  Railway  Company,  7  C. 
B.  205,  228. 

(u)  2  Bing.  156.    See  Parnaby  v.  The  Lancaster  Canal  Company,  11  A.  &E.  223. 
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accident  happened.  The  jury  found  a  verdict  for  the  workman,  and 
against  all  the  other  defendants;  but  the  verdict  against  the  clerks  to 
r*l  SAT  *^^^  commissioners  was  afterwards  set  aside,  and  a  verdict  ordered 
L  J  to  be  entered  for  them.  And  Lord  Wynford  said :  ''This  action 
is  not  maintainable  against  these  defendants  (the  clerks),  unless  it  could 
have  been  supported  against  the  commissioners.  It  was  not  disputed, 
that  the  commissioners  were  authorized  by  the  act  to  order  the  tunnel  to 
be  made  which  occasioned  the  injury  to  the  plaiutiii.  No  negligence  was 
imputed  to  the  commissioners  themselves.  They  had  ordered  the  tunnel 
to  be  made,  and  left  the  making  of  it  to  the  defendants  N.  and  K.,  the 
former  of  whom  was  the  surveyor,  and  the  latter  the  undertaker  of  the 
work.  The  accident  happened  to  the  plaintiff  from  these  persons  not 
putting  up  rails,  and  not  leaving  lights  during  the  night,  to  prevent  per- 
sons passing  along  the  road  in  which  the  tunnel  was  made  from  falling 
into  it.  These  commissioners  are  charged  with  the  execution  of  a  public 
duty,  for  the  performance  of  which  they  receive  no  emolument  or  advan- 
tage. They  must  employ  such  persons  as  N.  and  K.  to  do  the  works 
which  the  act  of  parliament  orders  to  be  done,  and  the  commissioners 
cannot  be  expected  continually  to  watch  such  persons  whilst  so  employed. 
We  think,  under  these  circumstances,  that  the  commissioners  are  not  re- 
sponsible for  the  accident  that  has  happened,  and  that  the  action  cannot 
be  maintained  against  their  clerks;  but  the  party  injured  must  have  his 
remedy  against  the  agents  of  the  commissioners,  by  whose  negligence 
it  was  occasioned.  ...  If  commissioners  under  an  act  of  parliament 
order  something  to  be  done  which  is  not  within  the  scope  of  their  au- 
thority, or  are  themselves  guilty  of  negligence  in  doing  that  which  they 
are  empowered  to  do,  they  render  themselves  liable  to  an  action ;  but 
they  are  not  answerable  for  the  misconduct  of  such  as  they  are  obliged  to 
employ.  If  the  doctrine  of  respondeat  superior  were  applied  to  such 
commissioners,  who  would  be  hardy  enough  to  undertake  any  of  those 
various  offices,  by  which  much  valuable,  yet  unpaid,  service  is  rendered 
to  the  country  ?  Our  public  roads  are  formed  and  kept  in  repair,  our 
towns  paved  and  lighted,  our  lands  drained  and  protected  from  inunda- 
tion, our  internal  navigation  has  been  improved,  ports  have  been  made 
and  are  kept  in  order,  and  many  other  public  works  are  conducted  by 
commissioners  who  act  spontaneously.  Such  commissioners  will  act  no 
longer,  if  they  are  to  make  amends  from  their  own  fortunes  for  the  conduct 
r^lRf^l  of  such  as  must  be  employed  under  them.  *It  would  be  much 
L  -I  better  that  an  individual  injured  by  the  act  of  an  agent  should 
endure  the  injui'y  unredressed,  than  that  the  zeal  of  the  most  useful 
members  of  the  commvinity  should  be  checked  by  subjecting  them  to  a 
responsibility  for  agents,  fi'om  whose  services  they  derive  no  benefit,  and 
who  are  seldom  under  the  immediate  control  of  their  employers  whilst 
they  are  employed  on  the  works  they  are  ordered  to  do.  The  commis- 
sioners, taking  the  advice  of  their  surveyors  and  engineers,  are  to  direct 
what  tunnels  or  other  works  are  to  be  made.  Few  commissioners  know 
how  such  works  should  be  executed :  they  ought  not,  therefore,  to  be 
answerable  for  an  imperfect  execution  of  them,  nor  can  it  be  expected 
that  they  shall  attend  day  by  day  to  see  that  proper  precautions  are  ta- 
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ken  against  accidents,  or  get  up  in  the  night  to  sec  that  lights  arc  burned 
to  warn  passengers  of  the  danger  from  temporary  obstructions  in  the 
roads.  If  by  taking  their  office  of  commissioners  they  have  not  underta- 
ken the  performance  of  these  duties,  with  what  justice  can  they  be  charged 
with  the  consequence  of  the  neglect  of  them?  The  maxim  of  respondeat 
superior  is  bottomed  on  this  principle,  that  he  who  expects  to  derive  an 
advantage  from  an  act  which  is  done  by  another  for  him,  must  answer 
for  any  injury  which  a  third  person  may  sustain  from  it.  This  maxim 
was  first  applied  to  public  officers  by  the  stat.  of  West.  2,  c.  11,  from 
the  words  of  which  statute  it  is  taken  :  'Si  custos  gaola)  non  habeat  per 
quod  justicietur  vel  unde  solvat,  respondeat  superior  suus  qui  custodiam 
hujusmodi  gaola3  sibi  commisit.' 

"  The  terms  of  the  stat.  of  West.  2  embrace  only  those  who  delegate 
the  keeping  of  gaols  to  deputies,  and  were  intended  only,  as  Lord  Coke 
tells  us,(h')  to  apply  'to  those  who,  having  the  custody  of  gaols  of  free- 
hold or  inheritance,  commit  the  same  to  another  that  is  not  sufficient.' 
The  principle  of  the  statute  has,  however,  since  been  extended  to  sheriffs, 
who  are  responsible  for  their  undersheriffs  and  bailiffs,  but  has  not  been 
applied  to  any  other  public  officer.  Although  the  office  of  sheriff  be  now 
a  burthensome  one,  yet  they  are  entitled  to  poundage  and  other  fees  for 
acts  done  by  their  officers,  which,  in  old  time,  might  be  a  just  equivalent 
for  their  responsibility.  In  Bowcher  v.  Noidstrom,(.r)  Lawrence,  J., 
*mentions  the  case  of  the  captain  of  the  Russell  man-of-war,  who  ^^-j  np-, 
was  held  answerable  for  the  act  of  one  of  the  lieutenants,  who  had  L  J 
command  of  the  watch,  in  running  down  an  Indiaman  whilst  the  captain 
was  asleep  in  his  cabin.  When  or  by  whom  that  case  was  decided  I  do 
not  know ;  but  it  is  supported  by  no  other  decision  that  I  am  aware  of, 
and  its  authority  is  shaken  by  the  judgment  of  the  case  in  which  it  is 
cited.  The  actions  in  the  case  of  Leader  v.  Moxon,(^)  Jones  v.  Bird,(;s) 
The  Plate  Glass  Company  v.  Meredith, (^a)  were  not  brought  against  the 
commissioners,  but  against  those  who  did  the  acts  complained  of.  In  the 
latter  case,(5)  I  adverted  to  that  circumstance,  as  distinguishing  it  from 
Sutton  V.  Clarke. (c)  If  the  counsel  who  advised  the  bringing  of  these 
actions  had  thought  they  could  have  been  maintained  against  the  commis- 
sioners who  gave  the  orders  for  the  works  that  occasioned  the  injuries  of 
the  plaintiffs,  the  commissioners  would  have  been  included.  Schinotti  v. 
Bumsted((Z)  is  distinguishable  from  this  case;  there  the  negligence  was 
brought  home  to  the  commissioners  of  the  lottery,  who  were  the  defend- 
ants, and  they  were  compensated  for  their  services  and  were  bound  to 
pay  due  attention  to  their  duty.  The  commissioners  here  had  authority 
to  make  the  trench  which  occasioned  the  damage  to  the  plaintiff.  The 
Plate  Glass  Company  v.  Meredith,  already  referred  to,  shews  that  no  ac- 
tion could  be  maintained  against  them  for  what  they  are  authorized  to  do, 
although  an  individual  sustain  an  injury  from  what  has  been  done.     The 

{id)  2  Inst.  382. 

(x)  1  Taunt.  568.     See  Nicholson  v.  Mouncey,  15  East,  384,  ante,  p.  181,  whore 
the  captain  of  a  man-of-war  was  held  not  liable  under  similar  circumstances. 
iy)  2  W.  Bl.  924.  (z)  5  B.  &  Aid.  844. 

(a)  4  T.  R.  794.  (6)  His  lordship  means  Jones  v.  Bird, 

(c)  Marsh.  429 ;  S.  C.  6  Taunt.  29.  (d)  6  T.  R.  646. 
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passage  into  the  plaintiff's  premises,  in  that  case,  was  rendered  impassi- 
ble with  carts  by  the  raising  of  pavement  by  the  order  of  the  commis- 
sioners. Lord  Kenyon  says,  'If  this  action  could  be  maintained,  every 
turnpike  act,  paving  act,  and  navigation  act  would  give  rise  to  an  infinity 
of  actions.  The  parties  are  without  remedy,  provided  the  commissioners 
do  not  exceed,  their  jurisdiction.'  In  Sutton  v.  Clarke,  the  defendant,  as 
a  trustee  under  a  turnpike  act,  who  was  duly  authorized  to  make  a  drain, 
r-ifi-io^j-,  bad  ordered  such  drain  to  be  cut  in  an  *improper  manner;  he 
L  J  had,  however,  given  this  order  after  having  taken  the  best  advice 
that  could  be  obtained.  Lord  Chief  Justice  Gibbs  considered  that  cir- 
cumstance as  distinguishing  the  case  from  that  of  The  British  Plate  Glass 
Company,  where  what  was  done  could  not  be  done  in  any  other  manner 
than  that  in  which  it  was  done ;  but  still  his  lordship  and  the  rest  of  the 
Court  held,  that  as  the  defendant  acted  according  to  the  best  of  his 
judgment,  and  with  the  best  advice,  he  was  not  answerable  for  the  injury; 
and  he  added,  "  This  case  is  perfectly  unlike  that  of  an  individual  who 
makes  an  improvement  in  his  own  land,  from  which  an  injury  occurs  to 
another;  such  person  must  answer  for  the  injury,  because  he  was  acting 
for  his  own  henrjit.  In  Harris  v.  Barker,(^e)  the  clerk  to  commissioners 
for  making  a  road  under  an  act,  which  contained  a  clause  directing  ac- 
tions to  be  brought  against  such  clerk  for  acts  done  by  the  trustees,  was 
holden  not  to  be  liable  to  an  action  for  an  injury  sustained  in  conse- 
quence of  heaps  of  dirt  being  left  by  the  side  of  the  road,  and  no  lights 
being  placed  to  enable  persons  to  avoid  such  heaps.  In  this  case  there 
was,  as  in  that  now  before  us,  great  negligence  in  those  employed  by  the 
trustees. 

''  From  these  cases  I  collect,  that  the  law  recognises  the  principles 
which  I  ventured  to  state  were  founded  in  sound  policy  and  justice,  and 
and  that  no  action  can  be  maintained  against  a  man  acting  gratuitously 
for  the  public,  for  the  consequence  of  any  act  which  he  was  authorized  to 
do,  and  which,  so  far  as  he  is  concerned,  is  done  with  due  care  and  atten- 
tion, and  that  such  a  person  is  not  answerable  for  the  negligent  execution 
of  an  order  properly  given." 

Another  exception  to  the  general  responsibility  of  a  master  for  the 
tortious  acts  of  his  servant,  is  established  by  the  cases  in  which  it  has 
been  held,  that  a  master  is  not  responsible  to  his  own  servant  for  any 
injury  happening  to  him  through  the  negligence  or  wrongful  act  of  a 
fellow-servant.(^l)  In  order,  however,  to  bring  a  case  within  this  excep- 
tion, it  must  appear  that  both  the  servant  injured  and  the  wrongdoer 
were,  at  the  time  the  injury  was  done,  acting  in  the  service  of  the  com- 
mon master,  and  also  that  the  wrongdoer  was  a  person  of  ordinary  skill 
r- ^-.cQ-l  and  care.  But  where  these  circumstances  *concur,  the  party 
L  J  injured  has  his  remedy  solely  against  the  wrongdoer  himself,  and 

not  against  his  master.(  A 

The  first  case  in  which  this  question  arose  was  that  of  Priestley  v.  Fow- 

(e)  4  M.  &,  S.  27.  (/)  See  Story  on  Ag.  sect.  453  d. 

(1)  See  Farwell  v.  R.  R.  4   Metcalf.  R.  49  ;  Brown  v.  Maxwell,  6  Hill,  594;  Mur- 
ray V.  R.  R.  Co.  1  McMullan's  R.  385 ;  Coon  v.  R.  R.  Co.  6  Barb.  231. 
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ler.Oj)  The  plaintiff  was  a  servant  of  the  defendant  in  bis  trade  of  a 
butcher,  and  the  defendant  desired  the  plaintiff  to  go  with  certain  goods 
of  the  defendant  in  a  van  belonging  to  the  defendant,  and  conducted  by 
another  servant.  The  plaintiff  accordingly  went,  but  the  van,  being  over- 
loaded, broke  down,  and  the  plaintiff,  who  was  riding  on  it,  was  thrown 
off,  and  his  thigh  broken.  It  did  not  appear  whether  the  defendant 
Jcnew  of  the  defects  in,  or  overloading  of  the  van ;  the  Court,  therefore, 
was  not  called  upon  to  decide  how  far  such  knowledge  on  his  part  of  a 
defect,  unknown  to  the  servant,  would  make  him  liable.  But,  under  the 
circumstances,  he  was  held  not  liable  :  Lord  Abingcr,  C.  B.,  saying,  "  If 
the  master  be  liable  to  the  servant  in  this  action,  the  principle  of  that 
liability  will  be  found  to  carry  us  to  an  alarming  extent.  He  who  is 
responsible  by  his  general  duty,  or  by  the  terms  of  his  contract,  for  all 
the  consequences  of  negligence  in  a  matter  in  which  he  is  the  principal,  is 
responsible  for  the  negligence  of  all  his  inferior  agents.  If  the  owner  of 
the  carriage  is,  therefore,  responsible  for  the  sufficiency  of  his  carriage  to 
his  servant,  he  is  responsible  for  the  negligence  of  his  coachmaker,  or  his 
barnessmaker,  or  his  coachman.  The  footman,  therefore,  who  rides 
behind  the  carriage,  may  have  an  action  against  his  master  for  a  defect 
in  the  carriage  owing  to  the  negligence  of  the  coachmaker,  or  for  a  defect 
in  the  harness  arising  from  the  negligence  of  the  barnessmaker,  or  for 
drunkenness,  neglect,  or  want  of  skill  in  the  coachman ;  nor  is  there  any 
reason  why  the  principle  should  not,  if  applicable  in  this  class  of  cases, 
extend  to  many  others.  The  master,  for  example  would  be  liable  to  the 
servant  for  the  negligence  of  the  chambermaid,  for  putting  him  into  a 
damp  bed ;  for  that  of  the  upholsterer,  for  sending  in  a  crazy  bedstead, 
whereby  he  was  made  to  fall  down  while  asleep  and  injure  himself;  for 
the  negligence  of  the  cook,  in  not  properly  cleaning  the  copper  vessels 
used  in  the  kitchen ;   of  the  butcher,  in  supplying  the  *family 


with  meat  of  a  quality  injurious  to  the  health  ;  of  the  builder,  for 


[nso] 


a  defect  in  the  foundation  of  the  house,  whereby  it  fell,  and  injured  both 
the  master  and  the  servant  by  the  ruins. 

"  The  inconvenience,  not  to  say  the  absurdity,  of  these  consequences, 
afford  a  sufficient  argument  against  the  application  of  this  principle  as  to 
the  present  case.  But  in  truth,  the  mere  relation  of  the  master  and  the 
servant  never  can  imply  an  obligation  on  the  part  of  the  master  to  take 
more  care  of  the  servant  than  he  may  reasonably  be  expected  to  do  of 
himself.  He  is  no  doubt  bound  to  provide  for  the  safety  of  his  servant, 
in  the  course  of  his  employment,  to  the  best  of  his  judgment,  informa- 
tion, and  belief.  The  servant  is  not  bound  to  risk  his  safety  in  the  ser- 
vice of  his  master,  and  may,  if  he  thinks  fit,  decline  any  service  in  which 
he  reasonably  apprehends  any  injury  to  himself;  and  in  most  of  the 
cases  in  which  danger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely 
to  be  acquainted  with  the  probability  and  extent  of  it  as  the  master.  In 
that  sort  of  employment  especially,  which  is  described  in  the  declaration 
in  this  case,  the  plaintiff  must  have  known,  as  well  as  his  master,  and 
probably  better,  whether   the  van  was  sufficient,  whether  it  was  over- 

(g^l  3  M.  &  W.  1.  See  Winterbollom  v.  Wright,  10  M.  &  W.  109 ;  Brown  v.  Mal- 
leU,  5  C.  B.  599,  616  ;  Seymour  v.  Maddox,  20  L.  J.,  N.  S.,  Q.  B.  327. 
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loaded,  and  whether  it  was  likely  to  cany  him  safely.  In  fact,  to  allow 
this  sort  of  action  to  prevail,  would  be  an  encouragement  to  the  servant 
to  omit  that  diligence  and  caution  which  he  is  in  duty  bound  to  exercise 
on  the  behalf  of  his  master,  to  protect  him  against  the  misconduct  or 
negligence  of  others  who  serve  him;  and  which  diligence  and  caution, 
while  they  protect  the  master,  are  a  much  better  security  against  any 
injury  the  servant  may  sustain  by  the  negligence  of  others  engaged  under 
the  same  master,  than  any  recourse  against  the  master  for  damages  could 
possibly  afford.  We  are  therefore  of  opinion,  that  the  judgment  ought  to 
be  arrested." 

The  principles  upon  which  the  case  of  Priestley  v.  Fowler  was  decided, 
have  been  recently  supported  and  followed  by  the  Covirt  of  Exchequer  in 
two  other  cases  of  a  similar  nature,  the  former  of  which  it  will  be  conve- 
nient to  mention  at  some  length,  as  the  principles  involved  are  of  exten- 
sive application.  That  was  the  case  of  Hutchinson  v.  The  York,  New- 
castle and  Berwick  Railway  Company. (/i)  The  nature  of  the  case  suffi- 
r*lQm  ^^^'^^^y  *appear3  from  the  judgment  of  Alderson,  B.,  who  said, 
L  -1  "  The  question  is,  whether  the  defendants  are  liable  for  the  injury 

occasioned  to  one  of  their  own  servants  by  a  collision,  while  he  was  tra- 
velling in  one  of  their  carriages  in  discharge  of  his  duty  as  their  servant ; 
in  respect  of  which  injury  they  would  undoubtedly  have  been  liable  if 
the  party  injured  had  been  a  stranger,  travelling  as  a  passenger  for  hire. 
We  think  that  they  are  not.  This  case  appears  to  us  to  be  undistinguish- 
able  in  principle  from  that  of  Priestley  v.  Fowler."  His  lordship  then 
proceeded  to  state  that  case;  to  explain  the  principle  upon  which  a 
master  is,  in  general,  liable  for  accidents  resulting  from  the  negligence  or 
vmskilfuluess  of  his  servant,  and  to  show  that  a  servant  could  not  recover 
against  his  master  for  any  injury  sustained  in  consequence  of  his  own 
unskilfulness  or  negligence.  He  then  continued  :  "  The  difficulty  is,  as 
to  the  principle  applicable  to  the  case  of  several  servants  employed  by 
tbe  same  master,  and  an  injury  resulting  to  one  of  them  from  the  negli- 
gence of  another.  In  such  a  case,  however,  we  are  of  opinion  that  the 
master  is  not,  in  general  responsible.  Put  the  case  of  a  master  employ- 
ing A.  and  B.,  two  of  his  servants,  to  drive  his  cattle  to  market:  it  is 
admitted,  if,  by  the  unskilfulness  of  A.,  a  stranger  is  injured,  the  master  is 


(A)  5  Exc.  34.3;  S.  C.  19  L.  J.,  N.  S.,  Exc.  296.  A  case  of  a  very  pimilar  character 
has  recently  occurred  in  America;  and  the  decision  was  similar  to  that  in  the  text. 
But  although  it  occurred  previously  to  that  in  the  text,  it  does  not  appear  to  have  been 
cited  in  that  case  either  by  the  counsel  or  the  Court.  See  Farwell  v.  The  Boston  and 
Worcester  Railroad  Corporation,  4  Mete.  Rep.  49.  In  that  case  two  persons  were 
employed  by  the  defendants  in  their  business,  the  one  as  an  engineer,  to  manage  the 
engines  and  cars  on  the  road,  the  other,  to  manage  the  switches  on  the  railway.  The 
latter,  although  he  was  properly  selected  by  the  company  as  a  person  of  due  skill  and 
reasonable  diligence,  negligently  put  or  left  a  switch  across  the  railway,  whereby  the 
engine  and  cars  were  thrown  off  the  line  and  the  engineer  was  severely  injured.  He 
brought  an  action  for  the  injury  sustained  against  the  company,  but  it  was  held,  upon 
full  argument,  that  the  action  was  not  maintainable,  but  should  have  been  brought 
against  the  wrong-doer  himself.  Mr.  Chief  Justice  Shaw,  in  delivering  judgment, 
went  into  an  elaborate  examination  of  the  whole  subject,  and  among  other  authorities 
cited,  with  approval,  the  case  of  Priestley  v.  Fowler.  See  Story  on  Ag.  sect.  453  e, 
note  (1). 
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responsible ;  not  so  if  A.,  by  his  *unskilfulncss,  hurts  himself;  he  p  ^-i  ni  -i 
cannot  treat  that  as  the  want  of  skill  of  his  master. (t)  Suppose,  L  J 
then,  that  by  the  unskilfulness  of  A.,  B.,  the  other  servant,  is  injured,  while 
they  are  jointly  engnged  in  the  same  service ;  there,  we  think,  B.  has  no 
claim  against  the  master;  they  have  both  engaged  in  a  common  service, 
the  duties  of  which  impose  a  certain  risk  upon  each  of  them,  and  in  case 
of  negligence  on  the  part  of  the  other,  the  party  injured  knows  that  the 
negligence  is  that  of  his  fellow-servant,  and  not  of  his  master.  lie  knew 
when  he  was  engaged  in  the  service,  that  he  was  exposed  to  the  risk  of 
injury,  not  only  from  his  own  want  of  skill  or  care,  but  on  the  part  of  his 
fellow-servant  also,  and  he  must  be  supposed  to  have  contracted  on  the 
terms  that,  as  between  himself  and  master,  he  would  run  that  risk.  Now, 
applying  these  principles  to  the  present  case,  it  follows  that  the  plaintiff 
has  no  title  to  recover.  H.,  the  deceased, (/^)  in  the  discharge  of  his  duty 
as  one  of  the  servants  of  the  defendants,  had  put  himself  into  one  of  their 
railway  carriages  under  the  guidance  of  others  of  their  servants,  arid  by 
the  neglect  of  those  other  servants,  while  they  were  engaged  together 
with  him  in  one  common  service,  the  accident  occurred.  This  was  a  risk 
which  H.  must  be  taken  to  have  agreed  to  run  when  he  entered  into  the 
defendants'  service,  and  for  the  consequences  of  which,  therefore,  they 
are  not  responsible.  The  declaration,  indeed,  states  the  accident  to 
have  arisen  from  the  combined  neglect  of  the  servants  who  were 
managing  the  carriages  in  which  the  deceased  was  travelling,  and 
other  of  their  servants  who  were  managing  the  train  with  which  the 
plaintiff's  carriage  came  into  collision;  and  it  was  argued  that  this 
allegation  is  divisible,  and,  in  order  to  sustain  the  declaration,  it 
would  not  be  necessary  to  prove  any  negligence  on  the  part  of  the 
train  in  which  H.  was  travelling ;  but  it  would  be  sufficient  to  prove 
negligence  on  the  part  of  the  other  train,  and  so  it  was  contended,  that 
even  admitting  the  defendants  would  not  be  liable  for  any  neglect  ^  ^-i(\o~\ 
*on  the  part  of  those  who  were  managing  the  train  in  one  of  the  L  "J 
carriages  of  which  A.  was  travelling,  yet  there  could  be  no  principle 
exempting  them  from  liability  for  the  acts  of  those  who,  though  equally 
with  H.  servants  of  the  defendants,  were  not  at  the  time  of  the  accident 
engaged  in  any  common  act  of  service  with  him.  But  we  do  not  think 
there  is  any  real  distinction  between  the  two  cases.  The  principle  is,  that 
a  servant  when  he  enjar/es  to  serve  a  master,  nndertaJces  as  Ictwcen  him- 
self and  his  master  to  run  all  the  ordinary  7ns7cs  of  the  service,  and  this 
includes  the  risk  of  negligence  ujwn  the  part  of  a  fellow-servant,  when  he 
is  acting  in  the  discharge  of  his  duty  as  servant  of  him  who  is  the  com- 
mon master  of  both.  The  death  of  H.  appears  on  these  pleadings  to  have 
happened  while  he  was  acting  in  the  discharge  of  his  duty  to  the  defend- 
ants as  his  masters,  and  to  have  been  the  result  of  carelessness  on  the 
part  of  one  or  more  other  servant  or  servants  of  the  same  masters,  while 

(j)  Semble,  tlie  non-liability  of  the  master  in  that  case  would  proceed  from  the  prin- 
ciple  of  avoiding  circuity  of  action, — as  the  servant  himself  would  be  liable  over  again 
to  his  master, — an  objection  which  would  not  apply  to  holding  a  master  responsible  to 
one  servant  for  the  tortious  acts  of  another. 

{k)  The  action  was  brought  by  his  administratrix  under  the  stat.  9  »Sc  10  Vict.  c.  93_ 
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engaged  in  their  service.  And  whether  the  death  resulted  from  mis- 
management of  the  one  train,  or  of  the  other,  or  both,  does  not  affect  the 
principle;  in  any  case  it  arose  from  carelessness  or  want  of  skill,  the  risk 
of  which  the  deceased  had  as  between  himself  and  the  defendants  agreed 
to  run.  It  may,  however,  be  proper,  with  reference  to  this  point,  to  add 
that  toe  do  not  think  a  master  is  exempt  from  responsihility  to  his  ser- 
vant for  an  injury  occasioned  to  him  hy  the  act  of  another  servant  where 
the  servant  injured  was  not  at  the  time  of  the  injury  acting  in  the  service 
of  his  master.  In  such  a  case,  the  servant  injured  is  substantially  a 
stranger,  and  entitled  to  all  the  privileges  he  would  have  had  if  he  had 
not  been  a  servant.  It  was  contended  that  the  plea  in  this  case(?)  is  bad 
on  special  demurrer,  as  being  but  an  argumentative  denial  of  the  cause  of 
action  stated  in  the  declaration  :  but  this  objection  is  unfounded.  Though 
we  have  said  that  a  master  is  not  responsible  generally  to  one  servant  for 
an  injury  caused  to  him  by  the  negligence  of  a  fellow-servant  while  acting 
in  one  common  service,  yet  this  must  be  taken  with  the  qualification  that 
the  master  shall  have  taken  care  not  to  exjiose  his  servants  to  unreason- 
able risks.  The  servant,  when  he  engages  to  run  the  risk  of  his  service, 
P  j^-.Qo-,jincluding  *those  arising  from  the  negligence  of  fellow-servants, 
L  -l^has  a  right  to  understand  that  the  master  has  taken  reasonable 

care  to  protect  him  from  risk  by  associating  him  only  with  persons  of 
ordinary  skill  and  care;  and  the  real  object  of  the  plea  in  this  case  is,  to 
show  that  the  defendants  had  discharged  a  duty,  the  omission  to  discharge 
which  might  have  made  them  responsible  to  the  deceased.  The  j)lea, 
therefore,  appears  not  to  be  open  to  the  objection  insisted *on.  For  these 
reasons  we  are  of  opinion  that  the  plaintiff  has  shown  no  ground  of  action, 
and  so  our  judgment  must  be  for  the  defendants." 

The  other  case  above  referred  to  is  Wigmore  v.  Jay,(m)  in  which, 
upon  similar  principles,  it  was  held  that  a  master  builder  was  not  liable 
to  an  action  at  the  suit  of  the  adniinistratrix(?i)  of  a  bricklayer,  who  was 
killed  by  reason  of  the  falling  of  the  scaffold  on  which  he  was  working. 
The  scaffold  was  erected  under  the  superintendence  of  the  defendant's 
foreman,  the  defendant  not  being  present,  and  was  constructed  by  the 
men  in  the  employ  of  the  defendant,  the  deceased  not  being  one  of 
them  :  and  the  falling  of  the  scaffold  was  caused  by  the  unsoundness  of 
one  of  the  ledgers  or  horizontal  poles  employed  in  its  construction. 

(Z)  The  plea  in  substance  vOas,  that  the  collision  took  place  solely  by  the  negligence 
&c.,of  the  defendants'  servants,  who  were  severally  fit  and  competent  persons. 

(w)  5  Exc.  354;  S.  C.  19  L.  J.,  N.  S.,  Exc.  300 ;  and  see  &'eyaiour  v.  Maddox,  20 
L.  J.,  N.  S.,  Q.  B.  327,  where  it  was  held  that  the  manager  of  a  theatre  was  not  liable 
to  an  action  at  the  suit  of  a  singer  for  injuries  sustained  by  him  in  falling  tlirough  a 
hole  the  stage. 

(h)  This  action  was  also  brought  under  the  stat.  9  &  10  V^ict.  93. 
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THE    LI.^BIILTY   OF   A  SERVANT   TO  THIRD   PERSONS   FOR   ACTS   DONE  ON 
BEHALF   OF    HIS    MASTER. 

In  Cases  of  Contract  ]94  I  In  cases  of  Tort. — Civililer  213 

In  ca&es  of  Tort — Criminaliter  209 


IN   CASES    OF    CONTRACT. 

Generally  speaking,  a  servant  who  having  authority  to  do  so,  enters 
into  a  contract  in  his  master's  name,  is  not  himself  personally  liable 
upon  such  coutract,(a)  though  he  miay  undoubtedly,  like  any  other 
agent,  contract  in  such  a  manner  as  to  make  himself  personally  lia- 
ble, (t) 

In  order  to  make  a  servant  liable  personally  on  a  contract  made  in  his 
master's  name,  there  must  be  some  wrong  or  omission  of  right  on  the 
part  of  the  servant. (c)  Thus,  if  he  do  not  possess  authority  from  his 
master  to  contract  in  his  name,  or,  which  is  in  effect  the  same  thing,  if 
he  exceed  the  authority  given  him,  and  fraudulently  misrepresent  his  au- 
thority, there  can  be  no  doubt  that  he  will  be  personally  liable  to  the 
person  with  whom  he  deals  in  his  master's  name.  If,  however,  the  per- 
son *dealing  with  him  hnoios  of  his  want  of  authority,  and  yet  p^^^_-. 
chooses  to  charge  the  master,  it  would  seem  that  the  servant  L  J 
could  not  afterwards  be  made  liable  in  the  event  of  the  master  failing  to 
pay. (cc)  Questions  of  this  sort  frequently  resolve  themselves  into  mere 
questions  of  credit.  To  whom  was  the  credit  given  ?  The  answer  to 
which  must  depend  upon  the  circumstances  of  the  case.  If  the  credit 
was  given  to  the  master,  the  servant  could  not  be  made  liable,  provided 
he  had  authority  to  contract.  But  if  the  credit  was  given  to  the  ser- 
vant, even  for  goods  supplied  for  his  master's  use,  he  could  not  discharge 
himself  from  liability  on  the  ground  that  ho  was  a  mere  agent.  A  ser- 
vant would  also  be  liable,  if,  at  the  time  he  entered  into  a  contract,  he 
did  not  disclose  his  master's  name,  and  it  was  not  known  to  the  party 
contracting  with  him,  although  he  was  known  to  be  a  mere  agent.fcA 

But  where  a  servant  has  once  had  authority  to  contract  in  his  master's 
name,  and  the  authority  is  revoked  without  his  knowledge,  he  would  not 
be  liable  upon  contracts  entered  into  in  his  master's  name,  in  ignorance 

{a)  Pale}'  on  Agf.  368;  Story  on  Ag.  261 ;  Ex  parte  Hartopp,  12  Ves.  352  ;  Owen 
V.  Gooch,  2  Esp.  567. 

(6)  Per  Ashurst,  J.,  in  Mackbeath  v.  Haldimand,  1  T.  R.  181;  per  Bayley,  J.,  in 
Tliomson  v.  Davenport,  9  B.  &  C.  88,  and  in  Burreil  v.  Jones,  3  B.  &  Aid.  50. 

(c)  Smont  V.  I  berry,  10  M.  &W.  1. 

(c)  Paterson  v.  Grandasqui,  15  East,  62  ;  S,  C.  2  Smith's  L.  C.  198. 

{d)  So  ill  the  case  of  auctioneers  ;  Hanson  v.  Robcrdeau,  Peake,  1G3;  Franklyn  v, 
Lamond,  4  C.  B.  637. 
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of  the  revocation  of  his  authority.  If,  for  instance,  a  man  leaves  a 
housekeeper  in  possession  of  his  house,  and  goes  abroad  and  dies,  the 
housekeeper  would  not  be  liable  to  pay  for  goods  obtained  on  her  mas- 
ter's credit  after  his  death,  and  before  she  knew  of  his  death,  provided 
they  were  of  a  description  which  she  was  authorized  by  her  master  to 
pledge  his  credit  for  during  his  life  :(c)  although  in  such  case  her  mas- 
ter's representatives  would  not  be  liable,  as  her  authority  to  jiledge  his 
credit  was  in  fact  revoked  by  his  death. (/') 

Where  clerks  or  other  servants  enter  into  vrritten  contracts  on  behalf 
of  their  employers,  they  should  be  careful  to  do  so  in  such  a  manner  as 
to  exclude  the  possibility  of  their  being  personally  liable  themselves 
upon  such  contract,  in  the  event  of  their  employer  failing  to  perform 
the  engagements  thus  entered  into.  For  if  such  a  contract  purport  on 
the  face  of  it  to  bind  the  clerk,  or  party  signing  it,  himself  personally, 
it  is  not  *competent  for  him  to  discharge  himself  from  liability 
by  evidence  that  he  was  merely  acting  in  a  ministerial  capacity, 
as  agent  for  his  employer.(«7)  To  exempt  himself  from  personal  respon- 
sibility, a  clerk  should  either  sign  his  employer's  name,  or,  if  he  sign 
his  own,  should  expressly  state  his  ministerial  character,  as  by  using  the 
words  "  pro  procuration,"  or  other  words  of  a  similar  import. 

The  necessity  of  the  above  caution  is  exemplified  by  the  following 
cases,  in  which  clerks  have  been  held  personally  liable  upon  bills  of  ex- 
change accepted  or  drawn  for  the  benefit  of  their  employers. 

Thus,  wherei'/i)  the  defendant  accepted  generally  a  bill  of  exchange 
directed  to  him  by  the  name  of  "H.  B.,  cashier  of  the  York  Buildings 
Company,"  he  was  held  personally  liable  for  the  amount  of  the.  bill  to  an 
indorsee,  although  he  proved  that  the  letter  of  advice  was  addressed  to 
the  company,  and  that  the  bill  being  brought  to  their  house  he  was 
ordered  to  accept  it,  which  he  did  in  the  same  manner  that  he  had  ac- 
cepted other  bills.  For  the  bill,  on  the  face  of  it,  imported  to  be  drawn 
on  the  defendant,  and  it  was  accepted  by  him  generally,  and  not  as  ser- 
vant to  the  company,  to  whose  account  he  had  no  right  to  charge  it  till 
actual  payment  by  himself. 

(e)  Smout  V.  Ilberry,  10  M.  &  W.  1.  ^ 

(/)  Blades  V.  Free,  9  B.  &  C.  167. 

(lO  I]ijrgi„s  V.  Senior,  8  M.  &  W.  834.  See  2  Smilli's  L.  C.  225;  and  see  il.id. 
llml  the  master  himself  may  be  liable  if  he  were  llic  re;il  principal.  But  if  the  writ- 
leii  contracl  describe  the  person,  who  is  really  only  an  agent,  as  princi[)al,  llie  real 
principal  can  neither  sue  nor  be  sued  upon  the  contract ;  Humble  v.  Hunter,  12  Q.  B. 
310. 

(//)  Thomas  v.  Bishop,  2  Str.  955.  See  Healey  v.  Story,  3  Exc.  3.  Mr.  Justice 
Stoiy  in  his  work  on  Agency,  sect.  159,  note  (3),  and  sect.  269,  note  (1),  seems  to 
doubl  the  aulliority  of  Thomas  v.  Bishop,  in  the  latter  note,  and  quotes  an  American 
case  to  shew  that  such  notes  as  that  in  Thomas  v.  Bishop,  are,  in  America,  re- 
garded as  drawn  upon  the  drawee  in  bis  ojfici'il  capacity.  But  in  the  case  he  quotes, 
the  acceptance  was  "as  agent."  And  it  would  seem  that  the  mode  in  which  the  bill 
in  Thomas  v.  Bishop  was  addressed  to  the  defendant,  left  it  ambitruous  whether  the 
words  "Cashier,"  <kc.,  were  mere  words  of  description  or  not,  and  the  defendant,  by 
accepting  the  bill  generullij,  sliewed  that  he  considered  the  bill  to  be  addressed  to  him 
pcrsonall}',  and  not  in  his  official  character.  See  the  observations  of  Patleson,  J.,  in 
D;nis  V.  Ciiirke,  6  Q.  B.  1  u. 
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*So  wliere(i)  a  broker,  who  was  employed  to  sell  goods,  drew  p^iQ'-n 
a  bill  for  the  price  on  the  purchaser,  he  (the  broker)  was  held  L  J 
liable  upon  the  bill,  although  it  was  contended  that  he  merely  drew  as 
the  servant  of  the  seller;  for,  having  put  his  name  on  the  bill,  all  the 
legal  consequences  of  the  act  attached  to  him  as  much  as  to  any  other 
person  whose  name  was  thereon. 

And  in  such  cases  it  makes  no  difiFerence,  that  a  party  taking  the  bill 
does  so  with  full  knowledge  that  a  person  whose  name  is  on  the  bill,  is  a 
mere  servant.  Thus,  the  agent  to  a  country  bank,  to  whom  the  plaintiff 
sent  a  sum  of  money,  in  order  to  procure  a  bill  upon  London,  and  who 
thereupon,  drew  a  bill  in  his  own  name  for  the  amount  upon  the  firm  in 
London,  the  two  firms  being  the  same,  was  held  personally  liable  as 
drawer  of  the  bill,  although  the  plaintifi"  Jcneic  that  he  was  agent,  and  sup- 
posed that  the  bill  was  drawn  by  him  as  such,  and  on  account  of  the 
country  bank,  to  which  the  agent  paid  over  the  money. (/»;)  And  Lord 
EUenborough  said,  '^  Is  it  not  an  universal  rule,  that  a  man  who  puts  his 
name  to  a  bill  of  exchange,  thereby  makes  himself  personally  liable,  unless 
he  states,  upon  the  face  of  the  bill,  that  he  subscribes  it /or  another,  or 
by  procuration  of  another,  which  are  words  of  exclusion  ?  Unless  he 
says  plainly  <■  I  am  the  mere  scribe,'  he  becomes  liable.  Now,  in  the 
present  case,  although  the  plaintiff  knew  the  defendant  to  be  agent  to  the 
Durham  Bank,  he  might  not  know  but  that  he  meant  to  offer  his  own 
responsibility.  Every  person,  it  is  to  be  presumed,  who  takes  a  bill  of 
the  drawer,  expects  that  his  responsibility  is  to  be  pledged  to  its  being 
accepted.  Giving  full  effect  to  the  circumstance  that  the  plaintiff  knew 
the  defendant  to  be  agent,  still  the  defendant  is  liable,  like  any  other 
drawer  who  puts  his  name  to  a  bill  without  denoting  that  he  does  it  in 
the  character  of  procurator.  The  defendant  has  not  done  so,  and,  there- 
fore, has  made  himself  liable." 

The  rule  illustrated  by  these  cases  is  an  inflexible  one,  and  is  by  no 
means  confined  to  bills  of  exchange,  but  applies  to  other  written  con- 
tracts,(?)  and  is  founded  *upon  the  principle  before  adverted  to,  r«inc-i 
that  parol  evidence  is  not  admissible  to  contradict  or  vary  any  L  J 
contract  which  has  been  reduced  to  writing. (m) 

Where  written  contracts  are  entered  into  by  clerks  or  other  agents,  a 
difficulty  frequently  arises,  from  the  mode  in  which  they  are  worded,  as 
to  the  meaning  of  the  parties,  whether  they  intended  to  contract  for  them- 
selves or  not.  In  such  cases,  the  general  rule  applies,  that  the  construc- 
tion of  written  documents  is  for  the  coui-t.  And  it  may  be  said,  that, 
generally  speaking,  the  onus  of  proving  that  a  person  who  has  signed  a 
written  document,  merely  acted  as  agent  for  some  one  else  in  so  doing, 
lies  npon  the  agent  who  would  exempt  himself  from  responsibility. (») 

Where  the  defendant  covenanted  "  for  himself,  his  heirs,  executors, 

(a)  Lefevre  v.  Lloyd,  5  Taunt.  749  ;  and  see  Sowerby  v.  Butcher,  2  C.  &  M,  371. 

{k)  Lcadbilter  v.  Farrow,  5  M,  Si,  S.  345  ;  and  see  per  Gibbs,  C.  J.,  in  Goupy  v. 
Harden,  7  Taunt.  16-2. 

(0  Jones  V.  Litlledalc,  6  A.  &  E.  486;  Magce  v.  Atkinson,  2  M.  &  VV.  440.  See 
per  Parke,  B,,  in  Higgins  v.  Senior,  8  M.  &,  VV.  845. 

(m)  Ante,  p.  27.  (n)  Smith's  Mer.  Law,  152. 
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&c.,  on  the  part  and  behalf  of"  A.  B.,  that  A.  B.  would  pay  a  sum  of 
money,  the  defendant  was  held  personally  liable. (o) 

So  where  the  solicitors  of  the  assignees  of  a  bankrupt,  upon  whose 
lands  a  distress  had  been  put  by  the  landlord,  gave  a  written  undertak- 
ing, thus,  "  We  as  solicitors  to  the  assignees  undertake  to  pay,"  &c.,  they 
were  held  personally  liable. (^v) 

But  where  A.,  an  auctioneer,  entered  into  and  signed  an  agreement  as 
agent  of  B.  and  B.,  shortly  afterwards  signed  it  with  the  words  "I  hereby 
sanction  this  agreement,  and  approve  of  A.'s  having  signed  it  on  my 
behalf:"  it  was  held,  that  A.  was  not  personally  responsible.  (5') 

And  so  where  A.  (an  agent)  made  a  promise  in  the  following  terms, 
<'I  undertake  (on  behalf  of  Messrs.  E.  &  Co.)  to  pay,"  &c. :  it  was  held 
to  be  (upon  the  face  of  it)  an  undertaking  as  agent,  and  not  to  be  bind- 
ing upon  A.  personally,  as  there  appeared  to  be  no  want  of  authority  on 
his  part  to  make  such  an  undertaking,  and  no  excess  of  authority  in 
making  it.(r) 

r*iQQ~i  *And  where  the  plaintiff  and  several  others,  being  performers 
L  J  in  the  orchestra  at  the  Opera,  Covent  Garden,  had  a  claim 
against  the  defendant  for  thirteen  nights'  salary,  and  negotiation  took 
place  in  the  green  room  of  the  theatre,  the  plaintiff  acting  on  behalf  of 
himself  and  the  other  performers,  and  the  plaintiff  signed  the  following 
document, — "  The  gentlemen  of  the  orchestra,  &c.  are  willing,  and  here- 
by pledge  themselves,  to  continue  their  services  and  attend  their  duties, 
provided  B.  will  guaranty  the  payment  of  the  thirteen  nights  due  on 
the  5th  ult.  Signed  on  behalf  of  the  gentlemen  of  the  orchestra,  C 
Lucas  :" — it  was  held  to  be  a  joint  contract,  and  that  the  plaintiff  could 
not  sue  alone  for  a  breach  of  it.(s) 

It  appears,  however,  not  to  be  settled  whether  a  clerk  or  servant,  who 
draws  bills  or  makes  notes  in  his  master's  name  without  his  authority, 
can  be  made  liable  in  an  action  vpon  the  instrument  itself,  though  there 
appears  to  be  no  good  reason  why  he  should  not.(<)  In  a  case  in  which 
tlae  question  arose  upon  a  bill  of  exchange,  the  Court  of  Exchequer  did 
not  at  once  repudiate  the  possibility  that  a  clerk  might  be  so  liable, 
though  it  became  unnecessary  to  decide  the  point,  as  it  was  not  clearly 
proved  that  he  had  7iot  authority  to  use  his  master's  name.(?()     But  it  is 

(o)  Applcton  V.  Binks,  5  East,  148.  See  Downman  v.  Williams,  7  Q.  B.  lllVNor- 
ton  V.  Herron,  1  C.  &  P.  618. 

(  p)  Burrell  v.  .Tones,  3  B.  &  Aid.  47  ;  and  see  Iveson  v.  Conington,  1  B.  &.  C.  160  ; 
Hall  V.  Ashurst,  1  C.  &  M.  714. 

{q)  Spittle  V.  Lavender,  2  Brod.  &  B.  452.     See  Bowen  v.  Morris,  2  Taunt.  374. 

(r)  Downman  v.  Williams,  7  Q.  B.  103.  See  the  American  cases  cited  in  Story  nn 
Ag.  sect.  154.  Lewis  v.  Nicholson,  Q.  B.  East.  Term,  1852,  where  it  was  held,  th;it 
solicitors  who  entered  into  a  contract '  on  behalf  of  the  assignees'  of  a  bankrupt  were 
clearly  not  personally  liable  upon  the  contract. 

(s)  Lucas  V.  Beale,  20  L.  J.,  N.  S.,  C.  P.  134, 

(t)  See  what  is  said  by  Lord  Denman,  C.  J.,  in  Trueman  v.  Loder,  11  A.  &  E.594; 
and  see  the  cases  in  Smith's  L.  C  223  a.  In  America  it  would  seem  that  he  may  be 
sued  u^on  <Ae  note  ;  Story  on  Ag.  264,  note.  As  to  his  liability  in  such  case  to  an 
action  on  the  case  for  false  representation,  see  ibid.;  Pollhill  v.  Walter,  3  B.  &  Aid. 
114, 

(u)  Wilson  V.  Barthorp,  2  M.  &  W.  863.  See  Jenkins  v.  Hutchinson  18  L.  J,,  N. 
S.,  Q.  B.274. 
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clear  tliat  a  clerk  cannot  render  himself  personally  liable  as  acceptor  of  a 
bill  of  exchange  directed  to  his  master,  since  no  one  can  be  liable  as 
acccjotor  but  the  person  upon  whom  the  bill  is  drawn,  unless  he  be  accep- 
tor for  honour. ("r)  And  in  a  recent  case,(ir)  in  which  the  defendant, 
having  no  authority  to  do  so,  signed  a  charter  2:)arty  thus,  ''  R.  H.  for 
T.  A.  B."  (the  owner  of  the  ship):  the  Court  of  Queen's  Bench  h#ld, 
that  the  defendant  could  not  be  sued  ^qwn  the  charter  parti/  ;  and  Lord 
Denman  said,  "  In  the  absence  of  any  direct  authority,  we  think  that  a 
party  who  *executesan  instrument  in  the  name  of  another,  whose 
name  he  puts  to  the  instrument  and  adds  his  oxen  name  only  as 
agent  for  that  other,  cannot  be  treated  as  a  party  to  that  instrument  and 
be  sued  upon  it,  unless  it  be  shewn  that  he  was  the  real  principal." 

A  question,  however,  more  frequently  arises  as  to  the  personal  respon- 
sibility of  a  clerk  or  other  servant,  or  agent,  to  persons  other  than  his 
master  or  principal,  for  money  which  has  been  paid  to  him  on  account  of 
his  master.  And  the  question  is  one  of  much  importance  and  some  diffi- 
culty. The  general  rule  applicable  to  cases  of  this  sort  undoubtedly  is 
respondeat  superior.  Payment  to  a  clerk  or  servant  authorized  to  receive 
the  money(.T)  is  payment  to  the  master,  who  receives  by  the  hand  of  his 
clerk.  Generally  speaking,  therefore,  when  money  is  rightfidly  obtained 
by  or  paid  to  a  clerk  or  other  servant  authorized  to  receive  it  on  account 
of  his  master,  any  action  to  recover  it  back  should  be  brought  against  the 
master. (y)  And  this  rule  is  but  just;  for  since,  in  general,  an  agent 
cannot  dispute  the  title  of  his  principal,  and  it  is  only  in  very  special 
cases(.~)  that  he  can  set  up  jus  tcrtii  against  his  principal,  a  servant  who 
had  received  money  on  account  of  his  master  could  not  dispute  his  mas- 
ter's right  to  it;  and  to  hold  him  responsible  to  third  persons,  would  be 
to  subject  him  to  two  actions  for  the  same  cause. 

Upon  this  principle  depends  the  case  of  Sadler  v.  Evans. (a)  In  that 
case,  it  appeared  that  the  defendant,  as  receiver  to  Lady  W.,  received 
quit  rent  due  to  her  from  the  plaintiff,  and  gave  a  receipt  for  it  as  such. 
The  plaintiff  contending  that  Lady  TV.  was  not  entitled  to  the  quit  rent, 
brought  an  action  for  money  had  and  received  against  the  receiver,  but 
was  nonsuited,  on  the  ground  that  the  payment  to  the  receiver  was  pay- 
ment to  Lady  "W.,  and  the  action  ought  to  have  been  brought  against  her. 
And  the  court,  in  discharging  a  rule  which  had  been  obtained  to  set  aside 
the- nonsuit,  observed,  that  in  cases  of  payment  to  a  known  agent  the 
*action  ought  to  be  brought  against  the  principal,  unless  in  spe-  p^^^„^-. 
cial  cases  (as  under  notice,  or  mala  fide.)  L  "     J 

The  principle  upon  which  Sadler  v.  Evans  was  decided  may  be  not 
inaptly  illustrated  by  a  case  the  exact  converse  of  it.  The  defendant's 
agent,  R.,  had  contracted  to  sell  an  estate  belonging  to  the  defendant  to 
the  plaintiff,  and  had  received  a  deposit  from  him;  but  the  conditions  of 

{v)  Davis  V.  Clarke,  6  Q.  B.  16. 

(lo)  Jenkinsv.  Hutchinson,  18  L.J.,  N.S.,  Q.  B,274;  S.  C.  13  Q.B,744. 
(x)  Otherwise  he  is  a  mere  strang-er. 

(y)  Sehv.  N.  P.  102,  lltii  cd. ;  Smith's  Mcr.  Law,  153 ;  Paley  on  A^.  388. 
(?)  Such,  for  instance,  as  wlicrc  his  master  has  been  g:iiilty  of  fraud.     See  Hard- 
man  V.  VVilcock, !)  Bing.  382,  note;  Cheeseman  v.  Exal!,  6  Exc.  311. 
(a)  4  Burr.  1985.     See  Greenway  v,  Hurd,  4  T.  R,  555. 
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sale  not  being  complied  with,  the  plaintiff  brought  an  action  against  the 
defendant  to  recover  his  deposit.  On  the  part  of  the  defendant  it  was 
objected,  that  no  proof  was  given  that  the  deposit  had  been  paid  over  to 
him,  and,  in  fact,  it  had  not  been  paid  to  him.  But  Lord  Ellenborough 
said,  it  made  no  difference  whether  it  was  actually  paid  over  or  not,  E,. 
acted  completely  as  the  agent  of  the  defendant.  Therefore,  when  the 
deposit  was  lodged  with  the  agent,  this  was,  in  law,  eo  instanti  a  pay- 
ment to  the  principal,  (i) 

And  the  following  cases,  where  the  action  was  against  the  clerk,  ser- 
vant, or  agent,  were  decided  upon  similar  principles.  Thus,  where  the 
defendant,  a  banker's  clerk,  signed  a  receipt  for  money  paid  into  the 
bank  by  the  plaintiff,  "for  Spooner  and  Attwood — Wm.  Kead  :"  he  was 
held  not  liable  to  an  action  for  money  had  and  received  at  the  suit  of  the 
plaintiff,  but  the  action  should  have  been  brought  against  Spooner  and 
Attwood,  the  receipt  being  evidence  that  they,  and  not  the  defendant,  had 
received  the  money. (c) 

And  so  an  attorney's  clerk,  who,  in  his  master's  absence,  received 
some  money  which  was  paid  to  him  at  his  master's  office  by  a  debtor  to 
a  client  of  his  master,  and  signed  a  receipt  thus,  "  for  Mr.  S.  John — 
John  Badcock,"  was  held  not  responsible  to  the  client  for  the  money, 
although  he  had  not  paid  it  over  to  his  master,  as  he  was  accountable  to 
his  master  for  it ;  and  the  client  must  look  to  him  for  redress.  And  Lord 
Tenterden  said,  ''  It  is  perfectly  clear  that  the  defendant  received  the 
money  as  the  agent  or  servant  of  John,  and  must  have  paid  it  over  to 
him  if  he  had  returned.  The  receipt  given  is  the  receipt  of  John,  and 
(if  he  had  not  been  bankrupt)  would  have  been  evidence  against  him  in 
an  action  brought  by  the  present  plaintiff. "(fZ) 

r*9n9T  *Upon  similar  principles  it  has  been  beld,(e)  that  attorneys, 
L  "  -I  who,  upon  an  agreement  for  the  sale  of  an  estate  belonging  to 
one  Stott,  had,  as  his  agents,  received  from  the  plaintiff  a  deposit,  were 
not  liable  to  an  action  at  the  suit  of  the  plaintiff  for  a  return  of  the 
deposit,  on  the  sale  going  off  for  want  of  title  in  Stott,  as  they  received 
the  money  as  Ids  agents,  and  to  account  to  him.  And  Coleridge,  J.  said, 
that  payment  over  of  the  deposit  was  immaterial;  the  moment  the  money 
was  in  the  defendant's  hands,  it  was  in  Stott's  hands. 

And  so  it  has  been  held,(/)  that  an  action  for  money  had  and  received 
would  not  lie  against  a  revenue  officer  for  an  overpayment :  though*  in  a 
subsequent  case,(r/)  where  the  duty  paid  remained  in  the  hands  of  the 
collector,  not  paid  over,  with  the  consent  of  the  attorney-general,  for  the 
express  purpose  of  trying  the  validity  of  imposing  the  duty,  the  court  did 
not  raise  any  objection  to  an  action  for  money  had  and  received  against 
the  collector.  But  in  a  more  recent  case,(/A  it  was  held,  that  the  action 
would  not  lie  against  the  Receiver  General  of  Excise  to  recover  duties 

(ft)  The  Duke  of  Norfolk  v.  Wortley,  1  Camp.  337. 

\r.)  Edden  v.  Read,  3  Campb.  338.  {d)  Stephens  v.  Badcock,  3  B.  &  Ad.  3.5  t, 

(>)  Bamford  v.  Shuttleworth,  11  A.  &.  E.  926;  and  see  Hurley  v.  Baker,  16  M.  &. 
W.  26. 

(/)  VVhltbread  v.  Brooksbank,  Cowp.  G9  ;  and  .see  Greenway  v.  FTurd,  4  T.  R.  555, 
where  it  appeared  that  the  money  had  been  paid  over  before  action  broug-jit. 

(g)  Campbell  v.  Hall,  Cowp.  205.         (//)  Atlee  v.  Backhouse,  3  M,  &  W.  G33. 
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said  to  have  been  overpaid  to  hiin,  inasmuch  as  the  money  was  paid  to 
him  for  the  purpose  of  being  paid  over  pursuant  to  act  of  parliament,  and 
it  was  not  shown  that  it  remained  in  his  hands  till  he  had  notice  to  retain 
it.  And  the  court  said  that,  unless  the  contrary  were  proved,  they  would 
presume  the  money  had  been  applied  by  a  public  officer,  as  it  was  his 
duty  to  apply  it. 

The  rule  exempting  a  clerk  or  other  servant  from  responsibility  to 
third  persons  for  money  riyliffalli/  received  on  account  of  his  master, 
applies  a  fortiori  where  the  money  has  been  paid  over  by  such  clerk 
to  his  master. (i)  In  that  case,  even  though  the  money  was  originally 
paid  by  mistake,  the  clerk,  paying  it  over  to  his  master,  does  no 
wrong.  It  was  paid  to  him  for  the  purpose  of  being  paid  over,  and  he 
has  effected  that  purpose,  and  cannot  again  be  called  upon  to  account  for 
*the  money,  even  though  his  master  has  no  right  to  retain  it.  In  r#9Aq-i 
an  old  case,(Z;)  therefore,  where  the  defendant,  who  was  a  clerk  L  ~  J 
of  the  South  Sea  Compan}^,  received  from  the  plaintiff  GOO/.,  on  account 
of  the  third  subscription,  and,  by  mistake,  never  entered  it  in  the  book, 
but  paid  it  over  to  the  company ;  Pratt,  C  J.,  ruled,  that  no  action 
would  lie  against  him  at  the  suit  of  the  plaintiff.  And  in  a  subsequent 
case,(Z)  Lord  Mansfield  said,  '<In  general  the  principle  of  law  is  clear, 
that  if  money  be  mispaid  to  an  agent  expressly  for  the  use  of  his  princi- 
pal, and  the  agent  has  paid  it  over,  he  is  not  liable  in  an  action  by  the 
person  who  "mispaid  it,  because  it  is  just  that  one  man  should  not  be  a, 
looser  by  the  mistake  of  another,  and  the  person  who  made  the  mistake 
is  not  without  redress,  but  has  his  remedy  over  against  the  principal." 
Upon  this  principle  it  was  held,  that(7>i)  an  action  for  money  had  and 
received  would  not  lie  against  a  churchwarden  to  recover  back  dues 
which  had  been  paid  to  him,  but  which  he  had  paid  over  to  the  treasurer 
of  the  trustees  of  the  chapel.  And  similar  principles  have  been  acted  on 
in  several  subsequent  cases,  some  of  which  are  referred  to  in  the  note.(«) 
The  mere  passing  money  in  account  by  an  agent,  without  any  fresh  credit 
given  to,  or  bills  accepted  on  account  of,  his  principal,  is  not,  however, 
equivalent  to  payment  over.(o) 

But  the  doctrine,  that  the  receipt  of  a  servant  or  agent  is  the  receipt 
of  his  master  or  principal,  does  not  apply  to  the  case  of  a  servant  who 
is   a  wrong  doer,  so  as  to  discharge  him.(jj)     If,  therefore,  a   servant, 


(0  Palcy  on  A;^.  330;  Smith's  Merc.  Law,  1.53. 

(A-)  Ciiry  V.  Webster,  Str.  480.  {I)  BuIIer  v.  Harrison,  Cowp.  5C5. 

fw)   Horsfall  v.  Handley,  8  Taunt.  136. 

(»)  See  Greenway  v.  Hiird,  4  T.  R.  553;  Boles  v.  Wright,  4  Taunt.  198;  Tope  v. 
Tlockin,  7  B.  &  C.  110;  Vcrn.  136,203;  and  see  Atlee  v.  Backhouse,  3  M.  &,  W. 
033;  Willie  v.  Bartlelt,  <J  Bing.  378;  Ireland  v.  Thompson,  4  C.  B.  171. 

(o)   Bailer  v.  Harrison,  Cowp.  565;  and  see  McCarthy  v.  Colvin,  9  A.  &.  E.  607. 

(p)  Nor  can  p:iyinent  by  the  servant  be  considered  payment  by  the  master  so  as  to 
cxpos-c  him  to  the  application  of  the  maxim  afterwards  mentioned  in  the  text, — "in 
pari  delicto  potior  est  conditio  defcndcntis;"  and,  therefore,  where  tlie  ptaintift"'s  clerk 
received  money  from  his  customers,  and  paid  it  to  the  defendants,  upon  the  chances  of 
the  coming  up  of  tickets  in  the  State  Lottery  of  1772,  contrary  to  the  Lottery  Act  of 
that  year:  it  was  lield  by  Lord  i\Iansficld,  that  the  plaintiff  mi^ht  recover  the  money 
from  the  defeiidants  ;  Clarke  v.  Slice,  Cowp.  197  ;  and  sec  Corking  v.  Jarrard,  1  Canipb. 
37,  as  quoted  by  Park,  J.,  in  Abbotts  v.  Barry,  2  Brod.  &,  B.  371. 
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r*90d.l  a-cting  '''illegally  or  wrongfully,  gets  money  into  his  hands,  he 
L  J  cannot  defend  himself  from  an  action  at  the  suit  of  the  party  le- 
gally or  rightfully  entitled  to  it,  on  the  ground  that  he  acted  merely  as 
the  agent  of  his  master,  and  has  paid  over  the  money  to  him.(2)  No  one 
but  the  person  legally  entitled  to  the  money  can  give  a  discharge  for  it; 
and  until  it  is  paid  to  him,  the  servant  or  agent  is  liable  to  be  sued  by 
him  for  it,  provided  he  is  not  prevented  from  suing  by  the  rule — in  pari 
delicto  potior  est  conditio  defendentis."(?') 

This  was  decided  in  Miller  v.  Aris,(.s)  which  was  an  action  brought  by 
the  plaintiff,  who  had  been  a  prisoner  in  the  Coldbath  Field's  Prison, 
against  the  governor  of  the  prison,  to  recover  a  sum  of  money  paid  by 
the  plaintiff  for  lodging  while  he  was  confined  as  a  prisoner  in  that  prison, 
and  which  gum  exceeded  the  amount  allowed  by  the  prison  regulations. 
On  behalf  of  the  defendant  it  was  contended,  that  he  was  not  liable,  as 
he  had  accounted  at  the  sessions  to  the  county  for  all  the  sums  received 
on  account  of  the  gaol :  but  he  was,  nevertheless,  held  liable;  Lord  Ken- 
yon  saying,  that  Sadler  v.  Evans,  (<)  and  such  eases,  did  not  apply  where 
there  is  corruption  in  the  foundation  of  the  contract,  or  it  is  bottomed  in 
oppression  or  immorality. 

And  so  a  sheriff's  ofilcer  was  held  liable  to  refvmd  to  the  plaintiff  a 
P*9AK-|  sum  of  money  which  he  had  illegally  *extorted  from  him,  under 
L  -■  colour  of  a  warrant  from  the  sheriff;  and  it  was  held  to  be  no 
defence,  that  the  defendant  had  paid  the  money  over  to  the  sheriff,  as  the 
defendant  had  acted  illegally  in  receiving  the  money,  which  could  not 
therefore  have  been  paid  to  him  for  the  purpose  of  being  paid  over  to  the 
sheriff.  («) 

Neither  does  the  doctrine  above  mentioned  apply  to  cases  in  which  a 
servant  or  agent  gets  money  into  his  hands  l>y  means  of  a  tresjyass  or 
other  tort  committed  by  the  orders  of,  or  in  company  with,  his  master  or 
principal.  For  all  persons  concerned  in  a  tort  are  principals,  and  as  the 
party  injured  might  bring  his  action  against  the  servant  for  the  damages 
sustained  in  consequence  of  his  wrongful  act,  he  is  allowed  to  waive  his 
right  to  proceed  in  that  form  of  action,  and  sue  for  the  money  received 
by  the  wrongdoer. 

Upon  this  ground,  where('zj)  the  defendant,  by  direction  of  his  father, 
who  claimed  to  be  executor  of  the  plaintiff's  wife  deceased,  went  to  her 

('/)  This  is  strongly  illustrated  by  Sharland  v.  Mildon;  Same  v.  Looscmore,  5  Hare, 
469,  where  it  was  held  by  Wigram,  V.  C,  that  the  agent  of  an  executor  dc  son  tort 
collecting  the  assets,  knowing  them  to  belong  to  the  testator's  estate,  and  that  his  prin- 
cipal was  not  the  legal  personal  representative,  made  himself  personally  liable  as  e.x- 
ecutor  de  son  tort,  notwithstanding  he  had  duly  accounted  for  his  receipts  to  his  prin- 
cipal; but  see  Pond  v.  Underwood,  2  Ld.  Raym.  1210;  1  Wms.  Exors.  461. 

()■)  As  the  plaintiff  was  in  Goodall  v.  Loundes,  6  Q.  B.  464  ;  and  see  Smith  v.  Brom- 
Icjr,  2  Dougl.  695;  Williams  v.  Hedley,  8  East,  378  ;  Higgins  v.  Pitt,  4  Exc.  324. 

(s)  3  Esp.  232;  Selw.  N.  P.  103.  («)  4  Burr.  1985,  ante,  p.  200. 

(m)  Snowdon  v.  Davis,  1  Taunt.  359.  See  Smith  v.  Sleap,  12  M.  &  VV.  585 ;  Valpy 
V.  Manley,  1  C.  B.  594;  Wakefield  v,  Newbon,  6  Q.  B.  276;  Davies  v.  Vernon,  6  Q. 
B.  443 ;  Gates  v.  Hudson,  6  Exc.  346.  See  also  Townson  v.  Wilson,  1  Campb.  396 ; 
Chappell  V.  Poles,  2  M.  &  W.  867 ;  Parker  v.  Bristol  and  Exeter  Railway  Co.,  6  Exc. 
705,  706. 

(iO  Tugman  v.  Hopkins,  4  M.  &  G.  389  ;  and  see  Sharland  v.  Mildon,  5  Hare,  4G9  ; 
Edwards  v.  Hodding,  5  Taunt.  815  ;  Neate  v.  Harding,  6  Exc.  349. 


LIABILITY    OF    THE     SERVANT,     ETC.  1G9 

lodgings  and  took  a  large  sum  of  money  from  a  bureau  which  he  said  be- 
longed to  his  father  as  executor,  and  which  he  paid  over  to  him  accord- 
ingly: the  defendant  was  held  liable  to  an  action  for  the  money  at  the 
suit  of  the  plaintiff,  although  it  was  contended  that  he  merely  acted  as 
agent  to  his  father,  against  whom  the  action  should  have  been  brought. 
And  Tindal,  C.  J.,  said,  ''The  defendant  was  a  wrongdoer  in  taking  the 
money,  and  would  have  been  liable  to  the  plaintiff'  in  trespass.  The 
plaintiff,  however,  waives  the  tort,  and  sues  the  defendant  for  money  had 
and  received;  and  the  defendant  cannot  relieve  himself  from  liability  by 
paying  over  the  money  to  another  party  as  he  might  have  done  if  the 
original  taking  had  been  lawful.  This  circumstance  distinguishes  the 
piesent  case  from  Stephens  v.  Badcock :(;«)  for  there  the  defendant  re- 
ceived the  money  as  agent  for  a  party  who  was  entitled  to  receive  it, 
whereas  here  the  receipt  was  *altogether  wrongful,  and  it  must  r^onpi 
be  taken  with  all  its  consequences.'^  L  ~ 

But  a  clerk  or  other  servant  or  agent  who  has  received  money  on  ac- 
count of  his  master,  and  has  not  jiaid  it  over  to  him,  before  receiving 
notice  not  to  do  so  from  or  on  behalf  of  the  person  who  paid  it,  may  be 
liable  to  refund  the  money,  and  cannot  shelter  himself  from  such  liability 
under  the  maxim  respondeat  superior,  if  the  circumstances  of  the  case  are 
such  that,  had  the  money  been  paid  over  to  the  master,  he  would  have 
had  no  defence  to  an  action  to  recover  it :  as  in  such  case  the  servant,  if 
obliged  to  pay  the  money  over  to  the  person  entitled  to  it,  would  have  a 
good  defence  to  any  action  brought  against  him  by  his  master,  and  would 
not  be  estopped  from  disputing  his  title  to  the  money. 

Thus,  in  Gary  v.  Webster, (.^■)  it  was  said  by  Pratt,  C.  J.,  that  if  the 
defendant  had  not  paid  the  money  over,  the  plaintiff  would  have  had  his 
option  either  to  charge  him  or  the  company;  as  in  the  common  ease  of 
payment  to  a  goldsmith's  servant,  who  does  not  carry  it  to  the  account  of 
his  master,  the  party  has  an  election  to  go  against  either;  he  may  charge 
the  servant,  because  till  the  money  is  paid  over,  the  servant  receives  it 
to  his  use;  or  he  may  pass  by  the  servant  and  make  his  demand  upon 
the  master,  because  the  paj^ment  to  the  servant  is  made  in  confidence  of 
the  credit  given  him  by  the  master. 

So,  in  an  actionfy)  brought  by  the  j^laintiff,  an  underwriter,  to  recover 
back  from  the  defendant,  who  was  agent  for  the  insured,  Messrs.  L.  and 
S.,  resident  at  New  York,  a  sum  paid  by  the  plaintiff  upon  a  loss,  sup- 
posed to  be  fair,  but  which  turned  out  to  be  foul ;  the  defendant  had 
passed  the  whole  sum  in  his  account  with  Messrs.  L.  and  S.,  and  given 
credit  to  them  for  it  against  a  sum  in  which  they  stood  indebted  to  him, 
but  had  accepted  no  fresh  bills,  nor  given  any  credit  to  his  principals, 
and  had  not  paid  the  money  over  to  them;  it  was  held,  that  the  mere 
placing  the  money  to  the  credit  of  the  principals  was  not  equivalent  to 
paying  it  over;  and  that  the  defendant  was  liable  to  refund  the  money  to 
the  plaintiffs.  In  delivering  judgment.  Lord  Mansfield  said,  ''In  general 
the  principle  of  law  is  clear,  that  if  money  be  mispaid  to  an  agent  ex- 

{XD)  3  B.  &  Ad.  354.     Sec  this  case,  ante,  p.  201.  (x)  Str.  480,  ante,  p.  203. 

(y)  Duller  V.  Harrison,  Cowp.  565. 
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pressly  for  tbe  use  of  bis  princiiDal,  and  the  agent  has  paid  it  over,  he  is  not 
r  *or)-'-|  *li'ible  in  an  action  by  the  person  who  mispaid  it,  because  it  is  just 
L  ~  J  that  one  man  should  not  be  a  loser  by  the  mistake  of  another,  and 
the  person  who  made  the  mistake  is  not  without  redress,  but  has  his  reme- 
dy over  against  the  principal.  On  the  other  hand  it  is  just,  that  as  the 
agent  ought  not  to  lose,  he  should  not  be  a  gainer  by  the  mistake.  And, 
therefore,  if  after  the  payment  so  made  to  him,  and  before  he  has  paid 
the  money  over  to  the  principal,  the  person  corrects  the  mistake,  the  agent 
cannot  afterwards  pay  it  over  to  his  principal  without  making  himself 
liable  to  the  real  owner  for  the  amount.  But  the  present  case  turns  upon 
this,  that  the  agent  was  precisely  in  the  same  situation  at  the  time  the 
mistake  was  discovered  as  before." 

So,  where(;^)  it  appeared  that  the  defendant  had  received  a  bar  of  sil- 
ver from  his  correspondent  at  Gibraltar,  and  sold  it  to  the  plaintiff  at  a 
price  calculated  with  reference  to  the  number  of  ounces  which,  on  assay, 
it  was  supposed  to  contain  ;  and  it  turned  out  afterwards  that  it  con- 
tained fewer  ounces  than  had  been  supposed;  the  plaintiff  was  held  en- 
titled to  recover  from  the  defendant  the  money  overpaid  to  him,  as  he 
had  not  paid  it  over  to  his  principal,  although  he  had  forwarded  an  ac- 
count to  him,  in  which  he  had  credited  him  with  the  full  sum,  but  which 
was  still  unsettled.  And  Lord  Ellenborough,  C.  J.,  said,  <'  I  take  it  to 
be  clear  that  an  agent,  who  receives  money  for  his  principal,  is  liable  as 
a  principal  as  long  as  he  stands  in  his  original  situation ;  and  until  there 
has  been  a  change  of  circumstances,  by  his  having  paid  over  the  money  to 
his  principal,  or  done  something  equivalent  to  it.  Here  it  is  admitted 
that  no  money  has  been  paid  over  by  the  defendant  to  his  principal,  nor 
has  there  been  any  other  thing  done  by  him  to  create  a  change  of  cir- 
cumstances. The  only  question  then  is,  whether  the  action  lies  against 
the  defendant,  considering  it  as  if  it  were  an  action  against  the  princi- 
pal." 

So  in  the  following  case, (a)  a  principal  was  held  not  entitled  to  set  off, 
r*'>OSn  ^g'^^'^^*'  ^  ^^^^  due  from  him  to  his  *agent,  a  sum  of  money  re- 
L  ~  J  ceived  by  the  agent  on  account  of  his  principal,  but  relumed  by 
him  to  the  person  who  paid  it  before  action  brought,  under  circumstan- 
ces which  were  held  to  justify  the  agent  in  returning  the  money.  It 
was  an  action  by  a  livery  stable  keeper  for  the  keep  of  his  horse  belong- 
ing to  the  defendant,  to  which  the  defendant  pleaded  a  set-off  for  money 
received  by  the  plaintiff  for  the  use  of  tbe  defendant.  The  horse  had 
stood  sometime  in  the  plaintiff's  stables,  when  at  length  the  plaintiff 
sold  it,  with  a  warranty,  for  125^.,  which  sum  the  defendant  claimed  to 
set  off  against  the  plaintiff's  demand.  But  it  appeared  that  the  horse, 
not  answering  the  warranty,  had  been  returned  by  the  purchaser,  to 
whom  the  plaintiff  had  returned  his  money,  before  the  action  was 
brought;  and  it  was  held,  that   the   plaintiff   was  justified   in    return- 

(s)  Cox  V.  Prentice,  3  I\I.  &,  S.  344.  It  may  be  observed  of  both  Buller  v.  Harrison 
and  Co.^  v.  Prentice,  tliat  the  principal  was  a  foreigner.  As  to  which  see  Story  on 
Ag-.  sect.  268 ;  Paley  on  Ag-.  248  ;  Thompson  v.  Davenport,  9  B.  &  C.  78.  See  how- 
ever,  Paley  on  Ag.  388,  389  ;  Story  on  Ag.  sect.  300,  and  Smith's  Merc.  Law,  153. 

(ji)  Murray  v,  Mann,  2  Exc.  538. 
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ing  the  money,  -wbich  could  not,  therefore,  be  set  oflf  against  his  chiiiu 
for  the  keep  of  the  horse.  On  behalf  of  the  defendant  it  was  contended, 
that  the  plaintiff,  an  agent,  could  not  set  up  his  own  fraud,  in  giving  a 
false  warranty,  by  which  he  was  obliged  to  return  the  money,  against  his 
principal,  the  defendant :  but  "  the  answer  is,"  said  Parke  B.,  "  that  the 
principal  never  had  a  right  to  the  125?.,  except  by  the  act  of  his  agent 
in  making  a  contract,  which  was  defeasible  by  reason  of  fraud.  It  is 
true  that  fraud  does  not  make  the  contract  actually  void,  but  only  void- 
able at  the  election  of  the  party ;  but  the  moment  the  purchaser  chose 
to  declare  it  void,  the  price  icas  recoverable  hade  from  the  plaintiff,  and 
it  ceased  to  be  money  in  his  hands  received  for  the  use  of  the  defendant. 
I  am,  therefore,  clearly  of  opinion,  that  the  set-oif  was  defeated  by  the 
proof  of  fraud.  The  plaintiff  does  not,  in  truth,  set  up  his  own  fraud 
against  the  defendant,  but  says,  "I  only  received  that  money  subject  to 
a  defeasance,  which  has  taken  effect, 

A  servant  may  also,  in  some  cases,  be  liable  to  an  action  at  the  suit  of 
a  third  person  for  nonpayment  of  money  which  he  has  received  from  his 
master  with  orders  to  pay  it  to  such  third  person.  But  in  order  to  ren- 
der him  liable  to  such  an  action,  it  is  not  sufficient  that  he  should  have 
received  the  money  from  his  master  with  orders  to  pay  it  to  a  particular 
person  ;  be  must  have  done  some  act  amounting  to  a  specific  aj)propria- 
tion  of  the  money  to  the  use  of  that  person  ;  he  must  have  assented  to 
hold  it  to  his  use,  otherwise  there  is  no  privity  between  them  :  and  the 
servant  is  only  responsible  *to  his  master,(i)  and  such  assent  p^^^^„-, 
must,  of  course,  be  before  action  brought.  L  ~     J 

This  position  is  well  illustrated  by  the  case  of  Howell  v.  Batt.(c) 
That  was  an  action  for  money  had  and  received.  The  plaintiff  was  a 
joint  proprietor  of  a  coach  running  from  Exeter  to  London,  and  the  de- 
fendant was  office  keeper  and  servant  to  C,  the  proprietor  at  Exeter. 
The  defendant  used,  in  his  capacity  of  office  keeper,  at  stated  intervals 
to  make  up  the  share  bills  of  the  coach,  and  take  sums  of  money  from 
a  balance  of  C.'s,  which  he  had  in  hand,  and  send  them  to  the  proprie- 
tor's as  their  shares  of  the  profits.  On  one  occasion  23Z.  were  due  to 
the  plaintiff,  and  the  defendant  made  up  a  packet  purporting  to  contain 
that  sum  and  sent  it  to  the  plaintiff.  The  packet  only  contained  20^., 
and  the  action  was  brought  for  the  difference.  No  sum  of  money  was 
expressly  given  to  the  defendant  by  C.  for  the  plaintiff,  but  after  the  ac- 
tion was  brought  the  defendant  admitted  that  he  had  had  the  money  of 
C,  but  said  he  had  sent  it  to  the  plaintiff.  The  plaintiff  was  nonsuited, 
on  the  ground  that  there  was  no  privity  between  him  and  the  defendant; 
and  a  rule  to  set  aside  the  nonsuit  was  afterwards  refused, — Parke,  J., 
observing,  "  If  it   had  been  proved  that  the  defendant  had,  as  it  were, 

(//)  Palcy  on  Ag.  .394.  See  Williams  v.  Everett,  14  East,  582  ;  Lilly  v.  liny?,  5  A. 
&  E.  548,  and  other  cases  cited  ;  1  Wins.  Saund.  210  b,  note;  and  sec  Gidlcy  v.  Lord 
Palrnerston,  3  Brod.  &.  B.  275,  where  the  Secretary  at  War  was  held  not  liable  to  an 
action  at  tlic  suit  of  a  retired  clerk  of  the  War  Office  for  his  retired  allowance, 
although  the  Secretary  at  War  had  received  the  money  applicable  to  such  allow, 
ance. 

(c)  5  B.  &  Ad.  504.     See  Baron  v.  Husband,  4  B.  &,  Ad.  61 1. 
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attorned  to  the  plaintiff  and  agreed  to  hold,  the  money  for  his  use,  and 
not  subject  to  the  direction  of  C,  the  case  would  have  been  different." 

IN  cases  of  tort — criminaliter. 

We  have  seen,  in  the  preceding  Chapter^  that  a  master  is  in  many 
cases  liable  to  answer  criminally  for  the  acts  of  his  servants.  Such  liabil- 
ity on  the  part  of  the  master  does  not,  however,  by  any  means,  always 
r*'71fn  i'i'^olve  the  exemption  of  the  servant  from  a  similar  liability  to 
L  "  -I  ^answer  criminaliter  for  his  own  acts,  although  performed  by 
him  in  the  discharge,  or  supposed  discharge,  of  his  duty  to  his  master, 
or  in  obedience  to  his  master's  commands. fl)  In  criminal  matters  it  is 
a  general  rule,  that  every  person  must  answer  for  his  own  acts,  and  the 
command  of  no  person  can  excuse  an  illegal  act.  A  servant,  therefore, 
is  not,  generally  speaking,  excused  from  liability  to  answer  criminally 
for  any  violation  of  the  law  which  he  may  commit,  on  the  ground  that 
he  was  only  acting  in  obedience  to  his  master's  commands. (f?)  This  is 
so  obviously  the  case  in  regard  to  offences  which  are  mala  in  se,  that  no 
more  need  be  said  upon  the  subject.  But  where  the  illegal  act  charged 
is  merely  malum  prohibitum,  the  fact  that  the  servant  was  acting  in 
obedience  to  his  master's  commands  would  be  strong  evidence  to  rebut 
that  prima  facie  inference  of  the  existence  of  a  vicious  mind  which  gene- 
rally arises  from  the  mere  doing  an  illegal  act;  and  in  such  cases  it  may 
sometimes  happen  that,  in  tliisway,  the  command  of  the  master  may,  in 
effect,  exempt  the  servant  from  criminal  responsibility  for  the  consequen- 
ces of  illegal  acts  done  in  obedience  to  his  master's  orders. 

Thus  in  the  case  of  Rex  v.  James,  (f)  That  was  an  indictment  on  the 
stat.  7  &  8  Geo.  4,  c.  30,  s.  6,  for  maliciously  obstructing  an  airway  be- 
longing to  a  mine,  with  intent  to  hinder  and  delay  the  working  of  the 
mine.  The  defendants  had  acted  under  the  orders  of  P.,  the  lessee  of 
an  adjacent  mine,  and  upon  its  being  suggested  by  the  counsel  for  the 
prosecution,  that  although  the  defendants  were  acting  under  P.'s  orders, 
still  that  an  order  to  do  wrong  afforded  no  justification ;  Lord  Abinger, 
C.  B.  inquired,  "  If  a  servant  did  this  by  his  master's  order,  and  suppos- 
ing bona  fide  that  the  master  had  a  right  to  order  it  to  be  done,  would 
it  not  be  too  much  to  say  that  the  servant  is  answerable  as  a  felon  for 
doing  the  thing  maliciously,  when  the  malice,  if  there  is  any,  is  his  mas- 
ter's and  not  his  own  ?"  Upon  which,  the  counsel  for  the  prosecution 
said,  <'  Suppose  a  master  ordered  his  servant  to  shoot  a  man,  that  would 
r*'">m  ^^  *'^°  excuse  for  the  servant  if  he  did  it."  "But,"  said  Lord 
L  "  -■  Abinger,  "  That  is  an  act  which  is  malum  in  se.  But  if  a 
master  having  a  doubt  or  no  doubt  of  his  own  rights,  sets  his  servants  to 
build  a  wall  in  a  mine,  they  would  if  he  proved  to  have  no  right,  be  all 

{d)  1  Hawk.  P.  C.  3  ;  4  BI.  Comm.  28. 

(e)  8  C.  &.  P.  131  ;  and  see  Reg  v.  Blcadsdale,  2  Carr.  &  K.  768,  where  Earle,  J. 
said  "  If  a  man  does  by  means  of  an  innocent  agent  an  act  which  amounts  to  a 
felony,  the  employer  and  not  the  innocent  agent,  is  the  person  accountable  for  that  act. 

(1)  See  Wilkens  v.  Gilmor,2  Humph.  R.  140. 
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liable  in  an  action  of  trespass,  but  it  would  not  be  felony  in  the  servants. 
The  rules  respecting  acts  mala  in  se  do  not  apply.  If  a  master  told  bis 
servant  to  sboot  a  man,  be  would  know  tbat  tbat  was  an  order  be  ougbt 
to  disobey.  But  if  tbe  servant  bona  fide  did  these  acts,  I  think  they  do 
not  amount  to  an  offence  witbln  tbe  statute.  If  a  man  claims  a  right 
which  be  knows  not  to  exist,  and  be  tells  bis  servants  to  exercise  it,  and 
they  do  so,  acting  bona  fide,  I  am  of  opinion  tbat  tbat  is  not  felony 
in  them,  even,  if  in  so  doing,  they  obstruct  the  airway  of  a  mine. 
What  I  feel  is  this,  that  if  these  men  acted  bona  fide  in  obedience  to  the 
orders  of  a  superior,  conceiving  tbat  be  bad  tbe  right  which  he  claimed, 
they  are  not  within  this  act  of  parliament.  But  if  either  of  these  men 
knew  that  it  was  a  malicious  act  on  tbe  part  of  his  master,  I  think  then 
that  he  would  be  guilty  of  the  offence  charged."  The  prisoners  were 
acquitted. 

There  are  also  many  cases  which  may  properly  be  mentioned  in  this 
place,  but  to  which  it  is  unnecessary  to  advert  at  any  length,  as  they 
scarcely  come  within  the  scope  of  the  present  work,  in  which  servants 
may  be  liable  to  indictment  for  culpable  neglect  of  the  duty  under- 
taken by  them  towards  their  employer,  where  tbat  duty  also  involved 
a  duty  to  the  public  ;  such,  for  instance,  as  the  driver  of  a  carriage,  or  the 
captain  of  a  vessel,  who,  by  negligent  driving  or  navigation,  causes  tbe 
death  of  any  person.  In  such  cases,  though  the  master  may  be  liable  in 
a  civil  action  for  tbe  consequences  of  his  servant's  negligence ;  yet  the 
servant  must  answer  criminally/  for  his  own  personal  negligence. (/)  It 
may,  indeed,  well  be  doubted,  if  a  mere  act  of  omission  to  perform  bis 
duty  will,  in  any  case,  render  a  man  criminally  responsible,  except  where 
tbat  duty  is  imposed  upon  him  by  law,  as,  e.  g.  the  duty  of  a  parent  tow- 
ards his  child.  In  a  recent  case,  however,  in  which  *the  ground  [-,^501.71 
bailiff  of  a  mine,  whose  duty  it  was  to  cause  proper  air-headings  L"  ~-^ 
to  be  put  up  to  prevent  tbe  accumulation  of  noxious  gases,  neglected  to 
do  so,  and  an  explosion  of  firedamp  took  place,  which  killed  a  person,  for 
whose  manslaughter  he  was  indicted :  Maule  J.,  in  summing  up,  told  tbe 
jury,  tbat  if  they  were  satisfied  that  it  was  the  ordinary  and  plain  duty  of 
the  prisoner  to  have  caused  an  air-heading  to  be  made,  and  tbat  a  man, 
using  reasonable  diligence,  would  have  bad  it  done,  and  tbat  by  tbe  omis- 
sion the  death  of  tbe  deceased  occurred,  they  ougbt  to  find  tbe  prisoner 
guilty  of  manslaughter. (y)  But  it  has  been  held,  that  an  engineer,  under 
similar  circumstances,  could  not  be  convicted  of  manslaughter  upon  an 
indictment  which  did  not  allege  a  duty  in  him  which  he  bad  neglected  to 
perform.  ^A) 

A  distinction  of  considerable  importance  must  also  here  be  adverted  to, 
which  obtains  between  civil  and  criminal  proceedings,  for  the  consequen- 
ces of  negligence.  In  civil  proceedings  as  we  have  seen,  no  person  can 
recover  damages  against  a  master  for  the  negligence  of  his  servant,  if 

(/)  See  Rex  v.  Allen,  7  C.  t&  P.  153  ;  Rc.x  v.  Green,  ibid.,  156,  whore  the  capt.iins  of 
steamers  were  indicted  for  the  manslaughter  of  persons  killed  by  being  run  down  by 
the  steamers  ;  but  were  acquitted,  as  there  was  no  proof  of  any  personal  act ;  and  s^ee 
Re?.  V.  Taylor,  9  C.  &  P.  672. 

{g)  Reg.  V.  Haines,  2  Carr.  &  K.  368.     The  prisoner  was  acquitted. 

(/i)  Reg.  V.  Barrett,  2  Carr.  &  K.  343.  See  tlic  form  of  the  indictment  in  the  note 
to  Reg.  V.  Haines,  ubi  supra. 
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he  has,  by  his  -own  negligence,  contributed  to,  or  caused  the  injury 
complained  of.  But,  in  criminal  proceedings,  the  converse  of  that  pro- 
position is  true,  and  it  is  no  answer  to  a  criminal  charge,  as  of  man- 
slaughter, that  the  deceased,  by  his  own  negligence  or  improper  conduct, 
or  by  being  deaf,  or  drunk,  contributed  to  his  own  death. (^A  So  highly 
does  the  law  value  human  life,  that  every  person  who  has  contributed  to 
destroy  it,  is  responsible  j  and  it  does  not  diminish  that  responsibility  that 
others  also  have  been  guilty  of  negligence. (/c) 

IN  CASES  OF  TORT — CIVILITER. 

It  is  a  general  rule  in  cases  of  tort,  that  all  persons  concerned  in  the 
wrong  are  liable  to  be  charged  as  principals.  It  was  said  in  Sands  v. 
r*oi^"i  Child, (/)  that  the  *warrant  of  no  man,  not  even  of  the  King  him- 
L  ~  '  J  self,  can  excuse  the  doing  of  an  Illegal  act ;  for  although  the  com- 
manders are  trespassers,  so  are  also  the  persons  who  did  the  fact."  A 
.servant,  therefore,  can  in  no  case  excuse  himself  from  liability  to  an  action 
founded  upon  a  misfeasance  or  positive  wrong  done  to  another  person, 
upon  the  ground  that  he  acted  merely  in  obedience  to  his  master's  orders, 
or  for  his  master's  benefit. (?«)(!)  But  for  mere  nonfeasance  or  omission 
of  duty,  a  servant  is  not  liable  to  answer  in  a  civil  action  at  the  suit  of 
third  persons,  but  only  to  his  own  master,^?;)  who,  in  accordance  with  the 
maxim  already  alluded  to,  "  Respondeat  superior,"  is  liable  to  answer  for 
r*oii"i  ^'^^  servant's  neglect. (o)  *This  distinction  between  misfeasance 
L  "     -i  and  nonfeasance  was  thus  stated  by  Lord  Holt  in  his  celebrated 

'i)  Rvg.  V.  Swindall,  2  Carr.  &  K.  230. 

(/.-)  Ibid ;   and  see  Reg-,  v.  Haines,  2  Carr.  &,  K.  3G8. 

(Z)  3  Lev.  352;  but  see  Buron  v.  Denman,  2  Exc.  167,  where  the  c.ip'ain  of  a  man. 
of-war,  havingr  cominitted  an  act  of  trespass,  whieh  was  afterwards  adopted  and  ratified 
hy  the  Crown,  was  held  not  liable  to  be  sued  by  the  party  injured,  who  had  his  remedy 
against  tlie  Crown  only  (such  as  it  was.) 

{ill)  In  Pearson  v.  Graham,  6  A.  &  E.  902,  Lord  Denman,  C.  J.,  said,  "it  miglit  be 
very  doubtful  whether  a  servant  delivering  goods  by  his  master's  order  could  be  said 
to  liave  converted  those  goods  as  against  the  assignees  of  iiis  master.  Coles  v.  Wright,  4 
Tiiunt.  198,  rather  seems  to  shew  that  he  could  not."  The  case  of  Coles  v.  Wright, 
however,  seems  to  belong  to  a  different  class  of  cases,  ante,  p.  202.  It  was  an  action 
for  money  had  and  received,  and  the  defendant  was  held  not  liable,  as  he  had  paid  the 
money  over  to  his  master.  And  in  Pearson  v.  Graham,  the  defendant,  who  had  re- 
ceived no  express  orders  as  to  the  goods  in  question,  but  took  upon  himselti  under  a 
general  autliority,  to  sell  and  deliver  them  at  a  time  when,  as  it  atterwaids  turned  out, 
liis  master  had  committed  an  act  of  bankruptcy,  was  held  liable  to  an  action  of  trover 
at  the  suit  of  his  master's  assignees.  Any  distinction  between  the  effect  of  a  special 
and  a  general  authority  from  the  master  to  the  servant,  upon  the  liability  of  the  ser- 
vant, would  seem  to  be  opposed  to  the  cases  of  Perkins  v.  Smith,  and  Stephens  v.  El- 
wall,  afterwards  cited  in  the  text;  and  which  cases  were  not  cited  in  Pearson  v.  Gra- 
ham. 

(n)  Gidley  v.  Lord  Palmerston,  3  Brod.  «fe  B.  275,  285. 

(o)  So  the  servant  of  a  carrier  is  not  generally  responsible  for  the  loss  of  a  parcel,  to 
the  owner,  who  should  look  to  tlie  master;  Williams  v.  Cranstoun,  2  Stark.  82;  Cava- 
nagh  V.  Such,  1  Price,  328,  as  the  duty  (the  breach  of  which  gives  the  right  of  acting) 
arises  out  of  a  contract  with  the  master.  See  Marshall  v.  The  York,  Newcastle  and 
Berwick  Railway  Company,  21  L.  J.,  N.  S.,  C.  P.  34,  where  it  was  held,  that  a  servant 
might  maintain  an  action  against  carriers  for  loss  of  his  luggage,  althougii  his  master 
paid  the  fare. 

(1)  See  Hall  v.Caserly,  7  N.  Hamp.  R.  215. 
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judgment  in  Lane  v.  Cotton. (;;)  "It  was  objected  at  the  Bar  that  they 
have  this  remedy  against  Brecse  (the  servant.)  I  agree,  if  they  could 
prove  that  he  took  out  the  bills,  they  might  sue  hira  for  it :  so  they  might 
anybody  else  on  whom  they  could  fix  that  fact;  but  for  a  neglect  in  hira, 
they  can  have  no  renied}-  against  him,  for  they  must  consider  him  only 
as  a  servant,  and  then  his  neglect  is  only  chargeable  on  his  master  or 
principal;  for  a  servant  or  deputy,  quatenus  such,  cannot  be  charged  for 
neglect,  but  the  principal  onlj'  shall  be  chargedfor  it;  but,  for  a  misfeas- 
ance, an  action  will  lie  against  a  servant  or  deputy,  but  not  quatenus  a 
deputy  or  servant,  but  as  a  wrongdoer." 

Upon  the  principle  that  a  servant  is  liable  for  a  misfeasance,  the  defend- 
ant was  held  liable  in  Perkins  v.  Smith, (i^)  'which  may  be  regarded  as  a 
leading  case  upon  the  subject.  In  that  case  the  facts  were  shortly  these. 
The  plaintiff  was  assignee  of  a  bankrupt,  and  the  defendant  servant  and 
riding  clerk  to  a  creditor  of  the  bankrupt;  the  defendant  went  to  the  bank- 
rupt's shop  to  try  and  get  his  master's  money,  and  found  it  shut  up,  but 
the  bankrupt  delivered  to  the  defendant  certain  goods,  for  which  the  de- 
fendant gave  a  receipt  in  his  master's  name,  and  then  sold  the  goods  for 
his  master's  use,  upon  which  the  bankrupt's  assignee  brought  an  action  of 
trover  against  the  servant.  It  was  objected,  that  the  action  was  impro- 
perly brought  against  the  servant,  who  acted  wholly  in  this  matter  for 
his  master,  and  that  the  conversion,  which  is  the  gist  of  the  action  of  trover, 
was  found  to  be  to  the  use  of  the  master.  But  after  two  arguments  at  the 
Bar  the  court  gave  judgment  for  the  plaintiff;  Lee,  C.  J.,  saying,  "The  point 
is,  whether  the  defendant  is  not  a  tortfeasor;  for  if  he  is  so,  no  authority 
that  he  can  derive  from  his  master  can  excuse  him  from  being  liable  in 
this  action.  .  .  .  The  act  of  selling  the  goods  is  the  conversion,  and 
whether  to  the  use  or  himself  or  another,  it  makes  *no  difference.  |-^^-,, ;.-, 
I  am  very  well  satisfied  that  this  servant  has  done  wrong,  and  L  ~  J 
that  no  authority  that  could  be  derived  from  his  master,  before  or  after 
the  fact,  can  excuse  him." 

The  rule  thus  laid  down  was  again  acted  on  in  Stephens  v.  Elwall,(/) 
which  was  also  an  action  in  trover  by  the  assignees  of  a  bankrupt  for 
goods  which  the  bankrupt  had  sold  after  his  bankruptcy  to  D.,  to  be  paid 
for  by  bills  on  H.,  for  whom  the  goods  were  bought.  H.  was  in  America, 
and  the  defendant  was  his  clerk :  the  goods  were  delivered  to  the  defend- 
ant, who  sent  them  to  H.  in  America.  At  the  trial  it  was  contended,  on 
the  authority  of  Perkins  v.  Smith,  that  the  defendant  was  liable,  although 
he  merely  acted  as  clerk  to  H. ;  the  Judge,  however,  thought  otherwise, 
and  so  directed  the  jury,  who  found  a  verdict  for  the  defendant.  But  in 
the  following  Terra  a  new  trial  was  granted;  Lord  EUenborough,  C.  J., 
saying,  "  The  only  question  is,  whether  this  is  a  conversion  in  the  clerk, 
which  undoubtedly  was  so  in  the  master.  The  clerk  acted  under  an 
unavoidable  ignorance  and  for  his  master's  benefit  when  he  sent  the 
goods  to  his  master;  but,  nevertheless,  his  acts  may  amount  to  a  convcr- 

ip)  12  Mod.  488. 

(q)  1  VVils.  328  ;  and  sec  Micliacl  v.  Alestrec,  2  Lev.  173,  wlicre  the  action  (for  neg- 
ligent driving,')  was  brought  against  botli  master  and  servant, 
(r)  4  M.  &  S.  259.     See  Greenway  v.  Fbhcr,  1  C.  &  P.  190. 
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sion,  for  a  person  is  guilty  of  ?„  conversion  who  intermeddles  with  my 
property  and  disposes  of  it ;  and  it  is  no  answer  that  he  acted  under 
authority  from  another,  who  had  himself  no  authority  to  dispose  of  it. 
And  the  court  is  governed  by  the  principle  of  law,  and  not  by  the  hard- 
ship of  any  particular  case ;  for  what  can  be  more  hard  than  the  common 
case  in  trespass,  where  a  servant  has  done  some  act  in  assertion  of  his 
master's  right,  that  he  shall  be  liable,  not  only  jointly  with  his  master, 
but,  if  his  master  cannot  satisfy  it,  for  every  penny  of  the  whole  damage ; 
and  his  person  also  shall  be  liable  for  it,  and,  what  is  still  more,  that  he 
shall  mA  recover  contribution^" {s) 

Similar  principles  were  again  enforced  in  Cranch  v.  White.  (C)  That 
r  *oin^^^^  ^"^  action  of  trover  for  a  bill  of  '^exchange  which  had  been 
L  ^  -I  entrusted  by  the  plaintiif  to  one  Roberts  to  get  discounted. 
Roberts  owed  the  defendant's  mother,  who  was  a  coal  merchant  and  whose 
clerk  the  defendant  was,  a  large  sum  for  coals,  and  instead  of  getting  the 
bill  discounted,  Roberts  indorsed  it  and  placed  it  in  the  hands  of  the 
defendant,  who  carried  it  to  the  credit  of  Roberts's  account  with  his,  the 
defendant's,  mother.  The  defendant,  when  apprised  of  Roberts's  fraud, 
refused  to  deliver  up  the  bill;  but  it  was  held  that,  by  so  doing,  he  ren- 
dered himself  liable  to  the  action  of  trover  which  was  brought  against 
him ;  although  it  was  contended  on  his  behalf  that  the  action  should  have 
been  brought  against  his  mother :  Tindal,  C.  J.,  saying,  that  any  justifi- 
cation of  the  defendant's  conduct  as  the  agent  of  his  mother,  fell  to  the 
ground,  on  the  authority  of  Perkins  v.  Smith  and  Stevens  v.  Elwall. 

And  again  in  Powell  v.  Hoyland.(i4)  In  that  case  the  defendant,  act- 
ing on  behalf  of  Y.  and  Co.,  obtained  from  the  plaintiff  certain  bills  of 
exchange  under  circumstances  which  did  not  entitle  Y.  and  Co.  to  them. 
These  circumstances  were  unknown  to  the  defendant  at  the  time  he 
obtained  the  bills  from  the  plaintiff;  but  he  was  afterwards,  and  before 
he  had  delivered  the  bills  to  Y.  and  Co.,  informed  of  the  facts  and  told  that 
his  employers  had  no  right  to  the  bills.  In  spite  of  this  information  he 
refused  to  give  the  bills  to  the  plaintiff,  and  delivered  them  to  his 
employers :  and  it  was  held  that,  by  so  doing,  he  became  liable  to  an 
action  of  trover.  Parke  observing,  "  there  is  no  doubt  that  though  the 
defendant  did  not  receive  the  bills  for  himself,  but  as  the  agent  of  Y.  and 
Co.,  he  may  be  liable  in  an  action  of  trover,  if  the  facts  show  a  conversion 
by  him ;" — which  they  were  held  to  do. 

Where,  however,  a  servant  merely  refuses  to  deliver  goods  received 
from  his  master  to  any  other  person  without  his  master's  orders,  such 
refusal  has  been  held  not  to  amount  to  a  conversion  by  the  servant,  and 
he  has  accordingly  been  held  not  liable  to  an  action  for  trover.(l) 

Upon  this  distinction  depends  the  old  case  of  Mires  v.  Solebay.(y) 
There  the  defendant,  by  command  of  his  master,  drove  some  sheep,  which 

(s)  See,  as  to  this  point,  Merry  weather  v.  Ni.van,  8  T.  &  R.  186 ;  S.  C.  2  Smith's  L. 
C.  :i97,  where  the  subsequent  cases  will  be  found  coilected.  See  also  Farebrolher  v. 
Ansley,  1  Campb.  343;  Adamson  v.  Jervis,  4  Bing.  66. 

(0  1  Ding.N.  C.  414;  and  see  Davies  v.  Vernon,  6  Q.  B.  443. 

(«)  6  Exc.  67.  (0)  Mod.  243. 

(1)  See  Mount  v.  Derick,  5  Hill's  Rep.  455. 
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the  plaintiff  claimed  to  have  purchased,  on  to  his  master's  land,  and  then 
refused  to  deliver  them  to  the  plaintiff,  he  was  held  not  *liable  p;^..-)i7-i 
in  trover  for  so  doing,  "  for  it  being  in  obedience  to  his  master's  L  *"  J 
command,  though  he  had  no  title,  yet  he  shall  be  excused." 

So,  where(?<;)  the  defendant,  who  was  servant  to  an  insurance  company, 
had  in  his  custody  in  a  warehouse,  of  which  he  kept  the  key,  certain 
goods  belonging  to  plaintiff  saved  from  a  fire  in  the  plaintiff's  house,  and 
which  had  been  carried  to  the  warehouse  by  the  servants  of  the  company, 
and  upon  the  plaintiff  demanding  the  goods,  said  he  could  not  deliver  them 
without  an  order  from  the  company,  he  was  held  not  liable  to  an  action 
of  trover,  as  the  refusal  to  deliver  the  goods  without  an  order  from  his 
master  did  not  amount  to  a  conversion  of  the  goods. (1)  "If,"  said  Hol- 
royd,  J.,  "wo  were  to  hold  this  refusal  to  be  a  conversion,  it  would  go 
this  length,  that  if  a  person  were  to  call  at  a  gentleman's  house,  and  to 
ask  his  servant  to  deliver  goods  to  him,  and  the  servant  were  to  refuse  to 
do  so,  unless  a  previous  application  was  made  to  his  master,  it  would 
amount  to  a  conversion  on  the  part  of  the  servant.  In  this  case  the  goods 
came  into  the  defendant's  possession  lawfully,  and  the  refusal  is  only  till 
an  order  is  obtained  from  the  defendant's  employers.  In  Perkins  v. 
Smith,  the  defendant  received  the  goods  wrongfully  at  first,  and  the  con- 
version was  by  an  actual  sale  of  them.  Now,  it  is  clear  that  the  autho- 
rity of  the  master  would  not  amount  to  a  defence  of  that  which  was  alto- 
gether a  tortious  act  of  the  servant.  The  case  of  Mires  v.  Solebay  is  an 
authority  in  point." 

But  a  2carehoi(seman[x),  who  refused  to  deliver  goods  out  of  his  ware- 
house to  the  rightful  owner  without  the  direction  of  the  person  from  whom 
he  (the  warehouseman)  received  them,  was  held  liable  to  an  action  of  trover 
at  the  suit  of  the  rightful  owner,  as  such  refusal  was  considered  to  be  suffi- 
cient evidence  of  conversion.  In  that  case,  however,  the  defendant  was  a 
warehouseman,  and  it  was  considered  that  the  defendant  had,  by  his  con- 
duct, identified  himself  with  the  person  from  whom  he  received  the  goods, 
whereas,  in  Alexander  v.  Southey,  the  defendant  was  merely  a  servant, 
and  referred  the  parties  to  his  master. (?/) 

Where  a  servant  of  the  law  refuses  to  give  up  goods  which  had  been 
attached  by  legal  process,  saying  that  they  *were  in  the  custody  j-  ^^^  <,-, 
of  the  law,  his  doing  so  was  held  not  to  amount  to  a  conversion,  L  "  J 
so  as  to  render  him  liable  to  an  action  at  the  suit  of  the  owner  of  the 
goods. (c)  There,  however,  the  defendant  remained  joass««e  ;  had  he  taken 
upon  himself  to  decide,  he  might  perhaps  have  rendered  himself  liable. (a) 

We  have  already  seen,  that  if  a  servant  is  guilty  of  a  fraud  in  trans- 
acting his  master's  business,  the  master  may  be  liable  to  an  action  at  the 
suit  of  the  party  defrauded.  And  it  would  seem  to  be  the  bettor  opinion 
that  the  servant  also  is  liable,  if  he  hnoioingli/  commit  a  fraud  in  his 

{w)  Alexander  v.  Southey,  .5  B.  &.  Aid.  247. 
(x)  Wilson  V.  Anderlon,  1  B.  &l  Ad.  450. 
(y)  See  Catterall  v.  Kenyon,  3  Q.  B.  310. 
(2)  Verrall  v.  Robinson,  2  Cr.  M.  &  R.  495. 
(a)  Catterall  v.  Kenyon,  3  Q.  B.  310. 

(1)  See  same  case  cited  on  p.  216. 
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master's  business,  to  answer  for  it  to  the  party  injured,  and  cannot  shelter 
himself  vinder  his  master's  responsibility,  although  authorized  by  his 
master  to  commit  the  fraud;  for,  as  observed  by  Mr.  Justice  Story,(6) 
it  is  an  illegal  act,  and  contrary  to  sound  morals.  It  is,  indeed,  laid 
down  in  Rolle's  Abridgment,(c)  that  if  the  servant  of  a  tavern  sell  bad 
wine  knowingly,  no  action  lies  against  him,  for  he  only  did  it  as  servant. 
But  that  position  has  been  frequently  doubted  by  text-writers, (cA  and 
would  seem  to  be  contrary  to  the  principles  of  the  cases  before  referred  to, 
in  which  the  command  of  the  master  has  been  held  no  justification  of  a 
misfeasance  on  the  part  of  a  servant. 

We  have  also,  whilst  treating  of  the  liability  of  a  master  for  the  tor- 
tious acts  of  his  servants,  seen  that  an  exception  to  his  general  liability  in 
such  cases  is  established  in  the  case  of  public  officers  in  a  superior  capa- 
city, who  are  not  in  general  responsible  for  the  tortious  acts  of  their 
subordinate  officers.  It  by  no  means  follows,  however,  that  such  sub- 
ordinate officers  are  not  themselves  responsible  for  their  own  misdeeds. 
On  the  contrary,  the  exemption  of  their  superior  officers  from  liability  to 
answer  for  their  misfeasances  would  seem  to  offer  an  a  fortiori  reason  for 
holding  tliem  responsible  for  their  own  acts,  otherwise  wrongs  committed 
r*91Ql^^  them  might  go  altogether  unredressed,  since,  upon  public 
L  J  ^grounds  government  are  not  generally  responsible  for  the  mis- 

feasances of  their  officers. (e) 

Accordingly,  in  the  cases  before  referred  to  of  actions  against  the  Post- 
master General  for  the  loss  of  letters,  we  find  it  admitted  on  all  hands, 
that  the  servant  through  whose  negligence  the  letters  were  lost  would 
have  been  liable  to  actions  at  the  suit  of  the  parties  injured,  and  the  only 
question  made  was  as  to  the  liability  of  the  master.  ''  As  to  an  action 
on  the  case  lying  against  the  party  really  ofi'ending,"  said  Lord  Mans- 
field,(^/)  ''  there  can  be  no  doubt  of  it ;  for  whoever  does  an  act  by  which 
another  person  receives  an  injury,  is  liable  in  an  action  for  the  injury  sus- 
tained. If  the  man  who  receives  a  penny  to  carry  the  letters  to  the  post 
office  loses  any  of  them  he  is  answerable :  so  is  the  sorter  in  the  business 
of  his  department.  So  is  the  postmaster  for  any  fault  of  his  own." 
Upon  this  principle,  in  several  cases,  the  deputy  postmaster  has  been  held 
liable  for  the  non-delivery  of  letters  which  it  was  his  duty  to  have 
delivered,  (g") 

There  is  also  a  large  class  of  cases,  which  mny  be  conveniently  noliced 
in  this  place,  in  which  public  officers,  in  a  merely  ministerial  capacity, (/i) 

(6)  Story  on  A^.  sect.  310. 

(t)  I  Roll.  Abr.  95.     See  Com.  Dig.,  lit.  "Action  upon  the  ease  for  a  Deceit,"  B. 

{il)  See  Mr.  Justice  Coleridge's  ed.  of  Bl.  Comm.  vol.  1,  431,  note  (11);  Story  on  Ag. 
310,  note  (I);  Sinilii's  Merc.  Law,  155,  note  (k);  Paley  on  Ag.  399,  note. 

(e)  In  a  recent  cuse,  however,  it  was  held,  that  the  captain  of  a  man-of  war  wlio  had 
committed  an  act  of  trespass  in  the  public  service,  which  was  subsequently  ratified  by 
the  ministers  of  stntp,  was  not  liable  to  an  action  at  the  suit  of  the  party  injured,  who 
had  liis  remed}',  such  as  it  was,  against  tiie  Crown  only  ;  Buron  v.  Denman,2  Exc.  167. 

(/)  In  Whitfield  v.  Lord  Le  Despencer,  Cowp.  765. 

Ig)  Stock  V.  Harris,  5  Burr.  2709;  Barnes  v.  Foley,  ibid.  2711  ;  Rowning  v.  Good- 
child,  ibid.  2715;  S.  C.  3  Wils.  443;  2  VV.  Bl.  906. 

(//)  But  no  action  lies  against  persons  acting  in  a  judicial  capacity ;  Groenvclt  v. 
Burwell,  1  Ld.  Raym.  454.  See  Miller  v.  Scare,  2  W.  Bl.  1145;  Doswell  v.  Impcy,  1 
B.  &.C.  163. 
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have  been  held  liable  to  answer,  in  an  action  at  the  suit  of  the  party 
injured,  for  negligence  in  the  performance  of  the  duties  cast  upon  the  in. 
Thus,  for  instance,  a  sheriif,  whose  duty  in  many  cases,  such  as  the 
receipt,  execution,  and  return  of  writs,  is  that  of  a  merely  ministerial 
officer,  is  liable  to  be  sued  by  the  party  aggrieved  for  any  act  of  irregu- 
larity, misfeasance,  or  non-feasance  in  executing  writs. (;') 

*13ut  an  action  by  the  party  grieved  does  not  geuerally(A:)  lie  p,^.-,,-,^-, 
against  an  under  slier  iff  for  a  breach  of  duty  in  the  office  of  sheriff;  L  *^*'  -J 
the  action  must  be  brought  against  the  high  sheriff,  as  for  an  act  done  by 
him, (A  and  if  it  proceeds  from  the  default  of  the  undei'sheriff  or  bailiff, 
that  is  a  matter  to  be  settled  between  them  and  the  high  sheriff. (?7i) 

A  returning  officer  at  an  election  of  members  of  parliament  was  held, 
by  the  House  of  Lords,  in  the  great  case  of  Ashby  v.  White,  to  be  liable 
to  an  action  for  maliciously  refusing  to  receive  the  vote  of  a  person  enti- 
tled to  vote.(3i) 

And  the  case  of  Perring  v.  Ilarrisj^o)  which  was  an  action  against  an 
overseer  of  the  poor  for  maliciously  omitting  to  insert  the  plaintiff's  name 
in  the  poor-rate,  whereby  she  was  prevented  from  obtaining  a  license  to 
sell  beer,  was  one  of  a  similar  nature. 

So,  lottery  commissioners  have  been  held  liable  to  an  action  for  not 
adjudging  a  prize  to  the  holder  of  a  ticket,  entitled  to  receive  it.(jj) 

And  so  a  collector  of  customs,  appointed  by  the  commissioners  under 
the  Stat.  3  &  4  Wm.  4,  c.  51,  was  held  liable(5')  to  an  action,  at  the  suit 
of  the  party  grieved,  for  nonfeasance  in  the  exercise  of  his  office,  viz.,  for 


[*221] 


^refusing  to  sign  a  bill  of  entry  of  certain  goods  without  payment 
of  an  excessive  duty.  In  giving  judgment  in  that  case,  Lord 
Denraan,  C.  J.,  said,  ''The  defendant  is  a  public  ministerial  officer, 
and,  being  so,  he  is  responsible  for  neglect  of  his  duty  to  any  individual 
who  sustains  damage  by  such  neglect.  Schinotti  v.  Bumsted,(r)  is  a 
strong  authority  to  this  effect, — the  facts  in  that  case  respecting  the  com- 
missioners of  the  lottery,  tending  much  more  to  raise  a  doubt  whether  the 
defendants  had  not  a  judicial  discretion  entrusted  to  them;  and  in  Lacon 
V.  Hooper, (s)  which  was  an  action  against  the  commissioners  of  customs 
for  not  making  a  certain  order  for  the  payment  of  money,  to  which  the 

(i)  Bac.  Abr.,  tit.,  "  Sheriff;"  Watson's  Sheriff,  117. 

(A")  In  certain  cases  it  docs  by  act  of  parliament.  See  Cowp.  405.  And  in  Ireland, 
all  actions  may,  by  57  Geo.  3,  c.  68,  s.  3,  be  brought  against  the  undersheriff,  unless 
for  the  immediate  act  of  the  sheriff. 

il)  For  the  undersheriff  ought  to  act  in  the  name  of  the  Iiigh  sheriff.  See  Wats. 
Sheriff,  37,  and  Stroud  v.  Watts,  2  C.  B.  ^29  ;  S.  C.  3  D.  &  L.  799 ;  Reg.  v.  Schlcsingcr, 
10  Q.  B.  670. 

[m)  Cameron  v.  Reynolds,  Cowp.  403. 

(n)  2  Ld.  Raym.  933 ;  S.  C.  1  Salk.  19 ;  6  Mod.  45 ;  1  Smith's  L.  C.  1 05 ;  and  see 
Cullen  V.  Morris,  2  Stark.  577 ;  Pryce  v.  Belcher,  3  C.  B.  58 ;  S.  C.  4  D.  &  L.  233, 
which  were  similar  actions,  and  from  which  it  would  seem  that  malice  is  a  necessary 
ingredient  in  such  action,  as  the  returning  officer  is  partly  a  judicial  and  partly  a 
ministerial  officer,  though  it  was  formerly  thought  otherwise.  See  per  Holroyd,  J.,  in 
Doswell  V.  Impey,  1  B.  &  C.  165. 

(o)  2  Moo.  &  Rob.  5.  if)  Schinotti  v.  Bumsted,  6  T.  R.  646. 

iq)  Barry  v.  Arnaud,  10  A.  &  E.  616;  and  see  Barrow  v.  Arnaud,  8  Q.  B.  595, 
where  it  was  not  even  suggested  that  the  defendant  was  not  liable  to  be  sued,  if  tiie 
duty  claimed  in  that  case  was  excessive. 

(»•)  6  T.  R.  G46.  (s)  Ibid.  224. 
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plaintiffs  claimed  to  be  entitled  under  an  act  for  the  encouragement  of 
the  South  Sea  whale  fishery,  it  was  not  questioned  but  that  even  they 
would  be  liable  to  the  action,  if  the  neglect  of  duty  were  made  out." 
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The  Character — Defamation  222  I  False  and  forged  Character — Statute 

39  Geo.  3,  c.  56  251 


THE   CHARACTER — DEFAMATION, 

The  giving  a  character  of  a  servant,  says  the  learned  author  of  the 
Treatise  on  Slander,(a)  is  one  of  the  most  ordinary  communications  which 
a  member  of  society  is  called  on  to  make,  but  it  is  a  duty  of  great  impor- 
tance to  the  interests  of  the  public ;  and  in  respect  of  that  duty  a  party 
offends  grievously — against  the  interests  of  the  community  in  giving  a 
character  where  it  is  not  deserved,  or — against  justice  and  humanity  in 
either  injuriously  refusing  to  give  a  character,  or  in  designedly  misrepre- 
senting one  to  the  detriment  of  the  individual. 

It  is  clear,  however,  that  in  the  absence  of  any  specific  agreement  to 
that  effect,  there  is  no  legal  obligation  binding  a  person  who  has  retained 
another  as  a  servant,  to  give  that  person  any  character  at  all  on  dismissal, 
and  that  no  action  will  lie  against  him  for  refusing  to  do  so.  Where, 
therefore,  (6)  an  action  was  brought  by  a  servant  against  her  master  for 
wholly  refusing  to  give  her  any  character  whatever  on  dismissal,  by  reason 
of  which  refusal  one  S.  refused  to  hire  her;  Lord  Kenyon  said  the  action 
r*99q-i  could  not  be  supported :  that  in  the  case  *of  domestic  and  menial 
L  "  -^  servants,  there  was  no  law  to  compel  the  master  to  give  the  ser- 
vant a  character ;  it  might  be  a  duty  which  his  feelings  might  prompt 
him  to  perform,  but  there  was  no  law  to  enforce  the  doing  of  it. 

And  where  a  master  does  give  a  discharged  servant  a  character,  (c) 
what  he  says  or  writes  upon  the  subject,  to  a  person  bona  fide  inquiring, 
is,  in  general,  looked  upon  as  a  privileged  communication ,  and  no  action 

(o)  Stark,  on  Slander,  vol.  1,  p.  293.  (6)  Carrol  v.  Bird,  3  Esp.  201. 

(c)  Where  A.,  who  had  been  a  servant  to  G.,  applied  to  D.  for  a  situation,  and  D. 
agreed  to  take  her  if  in  answer  to  a  letter  written  to  G.  a  satisfactory  reply  was  re- 
ceived :  D.  wrote  to  G.  for  A.'s  character,  and  G.  answered  the  letter  by  post,  directing 
the  reply  to  D. ;  but  A.,  wishing  to  intercept  the  letter,  went  to  tiie  post  office,  stated 
that  she  was  D.'s  servant,  obtained  the  letter,  and  then  burnt  it:  it  was  held  by  the 
fifteen  Judges  that  this  was  larceny;  Reg.  v.  Jones,  2  Carr.  &  K.  236;  S.  C.  1  Den, 
C.  C.  188, 
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whatever  can  be  maintained  by  the  servant  against  him  on  account  of  it, 
if  done  bona  fide,  and  without  any  malicious  feeling  on  his  part  against 
his  late  servant.  In  order  to  support  any  action,  it  must  be  proved  that 
the  character  given  was  false,  and  also  that  it  was  maliciously  given.  It 
is  not  sufficient  to  prove  that  the  character  was  false,  if  given  bona  fide, 
for,  as  observed  by  Lord  Denman  in  Fountain  v.  Boodle, (f?)  even  though 
the  statement  should  be  untrue  in  fact,  the  master  will  be  held  justified 
by  the  occasion  in  making  that  statement,  unless  it  can  be  shown  to  have 
proceeded  from  a  malicious  mind.  If,  however,  the  party  giving  the 
character  knows  what  he  says  to  be  untrue,  that  may  deprive  him  of  the 
protection  which  the  law  throws  around  such  communications  when  made 
bona  fide.(e) 

*In  ordinary  cases  of  slander,  the  law  implies  such  malice  as  r-^nnA-^ 
is  necessary  to  maintain  the  action.  And  therefore  in  such  cases,  ^ 
it  is  sufficient  to  charge  that  the  defendant  spoke  the  words  complained 
oi  fahdy ;  it  is  not  necessary  to  state  that  they  were  spoken  mali- 
ciousli/.(^f^  But  in  actions  for  such  slander  as  is  prima  facie  excusable 
on  account  of  the  cause  of  speaking  or  writing  it,  as  in  the  case  of  ser- 
vants' characters,  confidential  advice  or  communications  to  persons  who 
ask  or  have  a  right  to  expect  it,  malice  in  fact  viust  be  proved  by  the 
plaintiflp.((/) 

Therefore,  where  an  action  was  brought(7A  by  a  servant  against  her 
former  mistress  for  saying  to  a  lady,  who  came  to  inquire  her  character, 
that  "she  was  saucy  and  impertinent,  and  often  lay  out  of  her  own  bed, 
but  was  a  clean  girl  and  could  do  her  work  well ;"  though  the  servant 
proved  that  she  was,  by  this  means,  prevented  from  getting  a  place,  yet, 
per  Lord  Mansfield,  this  is  not  to  be  considered  as  an  action  in  the  com- 
mon way  for  defamation  by  words,  but  that  the  gist  of  it  must  be  malice, 
which  is  not  implied  from  the  occasion  of  speaking,  but  sliould  be  dirccthj 
proved;  that  it  was  a  confidential  declaration  and  ought  not  to  have  been 

(d)  3Q.  B.  12,  post,  p.  230. 

(e)  Per  Lord  Ellenborough,  C.  J.,  in  Hodgson  v.  Scarlett,  1  B.  &  Aid.  240.  The 
servant,  if  charged  with  dishonesty  and  misconduct  in  the  defendant's  service,  is  at 
liberty  to  prove  his  good  character  and  conduct  in  former  services,  since  general  cha- 
racter is  in  some  respects  in  issue;  King  v.  Waring,  5  Esp.  13.  So  the  plaintiff  may 
prove,  by  the  evidence  of  other  servants  in  the  same  famil}'',  that  whilst  he  remained 
in  the  defendant's  service  he  conducted  himself  well,  and  that  no  complaints  of  the 
nature  ascribed  to  him  by  the  defendant  then  existed,  3  B.  &,  P.  589.  The  tendency 
and  bearing  of  this  evidence  is  to  shew  that  the  defendant  knew  that  the  character 
which  he  gave  was  false  :  the  plain  reason  for  this  is,  that  the  knowledge  of  miscon- 
duct frequently  rests  with  the  defendant  himself,  and  being  unable  to  prove  it  by  the 
testimony  of  others,  if  the  general  presumption  of  bona  fides  on  the  part  of  his  master 
were  to  operate  against  him,  he  would  be  left  without  defence.  To  prevent  such  in- 
convenience the  law  requires  malice  to  be  proved  from  other  sources.  In  case  how- 
ever, the  plaintiff  should  be  able  expressly  to  prove  that  the  defendant  was  aware  of  the 
falsity,  no  further  proof  of  malice  would  be  requisite,  nor  indeed  could  stronger  proof 
of  it  be  adduced  than  that  the  defendant  had  given  a  character  of  the  plaintiff  inju- 
rious  to  his  reputation  with  a  full  knowledge  that  it  was  untrue;  2  Stark,  on  Slan- 
der, 58. 

(/)  Styles,  392;  Mercer  v.  Sparks,  Owen,  51  ;  Noy,  35;  and  see  per  Le  Blanc,  J., 
in  Rex  v.  Creevey,  1  M.  &  S.  282;  Rowe  v.  Roach,  1  M.  &  S.  304. 

[g)  See  per  Bayley,  J.,  in  Bromage  v.  Prosser,  4  B.  &  C.  254,  256 ;  1  Stark,  on 
Slander,  292. 

(A)  Edmondson  v.  Stevenson,  B.  N.  P.  8. 
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disclosed.  But  if  without  ground,  and  purely  to  defame,  a  false  charac- 
ter should  be  given,  it  would  be  a  proper  ground  for  an  action.  The 
same  learned  Judge,  on  several  other  occasions,  laid  down  similar  law. 
r^oop;-]  -^^^f  ill  *all  subsequent  cases,  such  has  been  universally  con- 
L  J  sidered  to  be  the  rule;(i)  the  struggle,  on  the  part  of  the  plaintiff, 
in  actions  for  defamation  by  a  servant  against  a  master,  being,  generally, 
to  shew  that  the  words  complained  of,  were  uttered  under  such  circum- 
stances as  shewed  express  malice  on  the  part  of  the  defendant. 

"The  rule,"  said  Lord  Campbell,  C.  J.,  in  a  recent  case,(7c)  "is,  that 
if  the  occasion  is  such  as  will  repel  the  presumption  of  malice,  then  it  is 
a  privileged  communication,  and  it  lies  on  the  party  conijolaming  to  sheio 
that  malice  existed,  and,  if  he  does  not  shew  that  by  evidence,  then  it  is 
the  office  of  the  judge  to  say  that  there  is  no  evidence  to  go  to  the  jury, 
and  to  nonsuit  or  direct  a  verdict  for  the  defendant.  If  that  were  not 
so,  the  question  must  be  left,  in  every  case  to  the  jury,  and  they  might 
be  justified  in  finding  a  verdict  for  the  plaintiff.  So  that  if  a  man  gives 
a  character  to  a  servant  fairly  and  honestly,  still  it  must  be  left  to  the 
jury  to  say  whether  or  not  there  was  malice;  and  it  would  be  competent  to 
them  to  find  a  verdict  with  damages,  in  a  case  where  nothing  had  been 
done  beyond  fairly  giving  a  character  to  a  servant." 

It  is  is  not,  however,  sufficient  to  entitle  the  plaintiff  to  have  the  ques- 
tion of  malice  left  to  the  jur}^,  that  the  facts  proved  should  be  merely 
consistent  with  the  presence  of  malice  as  well  as  with  its  absence,  for  the 
existence  of  malice  is  consistent  with  the  evidence  in  all  cases,  except 
those  in  which  something  inconsistent  with  malice  is  shown  in  evidence ; 
so  that,  to  say,  that  in  all  cases  where  the  evidence  was  consistent  with 
malice  it  ought  to  be  left  to  the  jury,  would  be,  in  effect,  to  say,  that  the 
jury  might  find  malice  in  any  case  in  which  is  was  not  disproved  which 
would  be  inconsistent  with  the  admitted  rule,  that  in  eases  of  privileged 
r*99fil  communications  malice  *must  be  proved,  and,  therefore,  its  ab- 
L  J  sence  presumed  till  proof  is  given.  It  is  certainly  not  neces- 
sary, in  order  to  enable  a  plaintiff  to  have  the  question  of  malice  sub- 
mitted to  the  jury,  that  the  evidence  should  be  such  as  necessarily  leads 
to  the  conclusion  that  malice  existed,  or  that  it  should  be  inconsistent 
with  the  non-existence  of  malice ;  but  it  is  necessary  that  the  evidence 
should  raise  a  probability  of  malice,  and  be  more  consistent  with  its  ex- 
istence than  with  its  non-existence. (/) 

Since  then,  the  liability  of  a  master  to  an  action  for  defamation,  in 
consequence  of  the  character  given  by  him  to  a  discharged  servant,  so 
completely  depends  upon  the  existence  of  express  malice  on  his  part,  it 

(i)  See  Hargrave  v.  Le  Breton,  4  Burr.  2425;  Weathersfon  v.  Hawkins,  1  T.  R.  Ill; 
Lowry  v.  Aikenliead,  Mich.  8  Geo.  3,  cited  in  Rog-ers  v.  Ciiflon,  3  B.  &  P.  594.  See 
per  Tindal,  C.  J.,  in  Hooper  v.  Truscott,  2  Bing.  N.  C.  457,  and  Smitii  v.  Thomas,  2 
Bing.  N.  C.  381.  In  Child  v.  Affleck,  9  B.  &  C.  406,  Parlce,  B.,  said,  "The  rule  laid 
down  by  Lord  Mansfield  in  Edmondson  v.  Stevenson,  has  been  followed  ever  since," 
And  see  the  cases  cited  1  Wms.  Saund.  130. 

(k)  Taylor  v.  Hawkins,  20  L.  .1.,  N.  S.,  Q.  B.,  313;  and  see  per  Lord  Denman,  C. 
J.,  in  Keily  v.  Partington.  4  B.  &.  Ad.  702. 

(Z)  Per  Maiile,  J.,  in  Snmervill  v.  Hawkins,  20  L.  J.,  N.  S.,  C.  P.,  133 ;  and  see  Tay- 
lor  V.  Hawkins,  ubi  supra. 
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xvill  be  desirable  to  set  before  the  reader  some  of  the  cases  iu  which  tiic 
circumstances  have  been  such  as  to  shew  express  malice  on  the  part  of 
the  master,  who  has  accordingly,  in  such  cases,  been  held  liable. (?») 

In  Rogers  v.  Clifton, («)  it  appeared  that  the  plaintiff,  having  been 
hired  as  a  servant  by  the  defendant,  lived  six  months  in  his  service, 
when  the  latter  turned  him  away  without  giving  him  a  month's  warning, 
in  consequence  whereof,  the  plaintiff  conceiving  himself  entitled  to  a 
month's  wages,  refused  to  quit  the  service  without  being  paid  that  sum. 
On  this  refusal  the  defendant  procured  a  police  officer  to  put  the  plain- 
tiff out  of  the  house,  and  employed  his  attorney  to  settle  his  wages  with 
him.  Immediately  after  this  the  defendant  called  on  M.  with  whom  the 
plaintiff  had  previously  lived,  to  inform  him  that  the  plaintiff  had  be- 
haved in  an  impertinent  and  scandalous  manner,  that  the  defendant  had 
discharged  him,  but  he  refused  to  go  without  a  month's  wages,  and  the 
defendant,  therefore,  desired  M.  not  to  give  him  another  character.  The 
plaintiff  afterwards  offered  himself  to  H.,  who  wrote  to  the  defendant 
for  his  character,  and  the  defendant  in  reply,  said  he  was  a  bad-tempered 
*lazy  impertinent  fellow,"  and  had  given  him  a  great  deal  of  r.^oo7n 
trouble,  whereupon  H.  refused  to  hire  the  plaintiff.  The  plain-  •-  ^  J 
tiff  brought  an  action  against  the  defendant  for  defamation,  and  proved, 
by  servants  of  the  family,  that  while  in  the  defendant's  service,  he  had 
conducted  himself  well,  and  that  no  complaints  of  the  nature  ascribed 
to  him,  in  the  defendant's  letter,  had  all  that  time  existed.  The  jury 
found  a  verdict  for  the  plaintiff,  and  a  rule  nisi,  which  had  been  obtained 
by  the  defendant  to  enter  a  non-suit,  was  afterwards  discharged,  on  the 
ground  that  the  character  given  by  the  defendant  was  proved  to  be  untrue, 
and  his  conduct  shewn  to  be  malicious  by  his  officious  interference  in 
going  to  the  plaintiff's  former  master. 

In  Pattison  v.  Jones,(o)  the  defendant  having  discharged  his  servant, 
the  plaintiff,  and  hearing  that  he  was  about  to  be  engaged  by  13.,  wrote 
to  B.  and  informed  him  that  he  had  discharged  the  plaintiff  for  miscon- 
duct. B.  having  desired  further  information,  the  defendant  wrote  a  se- 
cond letter  to  him,  stating  the  grounds  on  which  he  had  discharged  the 
plaintiff.  It  was  held,  in  an  action  by  the  servant  against  the  defendant 
for  the  libel  contained  in  the  second  letter,  that,  assuming  the  letter  to  be 
privileged,  it  was  a  question  for  the  jury  whether  the  second  letter,  was 
written  bona  fide,  or  maliciously  with  intent  to  injure  the  plaintiff;  and 
the  jary  having  found  a  verdict  for  the  plaintiff,  the  Court  refused  to  dis- 
turb it.  Bayley,  J.,  stating  it  as  his  opinion,  that  a  master  <'may  (when 
he  thinks  that  another  is  about  to  take  into  his  service  one  whom  he  knows 
ought  not  to  be  taken)  set  himself  in  motion  and  do  some  act  to  induce 
that  other  to  seek  information  from  and  put  questions  to  him.      The  an- 

(/«)  The  circumstances  under  which  the  master  and  servant  parted,  any  cxprcssioii.s 
of  ill  will  uttered  by  the  former,  his  olficiciously  acquainting  others  with  the  servant's 
misconduct,  without  any  previous  application  to  him  for  a  character,  are  all  facts 
whicii  are  pro])er  for  the  consideration  of  a  jury  to  enable  them  to  fbrni  their  opinion 
on  the  question  of  intention.     See  Stark,  on  Slander,  58. 

(n)  3  B.  &  P.  87. 

(o)  8  B.  &,  C.  578.     The  action  was  brought  on  the  second  letter. 
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sweis  to  such  questions,  given  bona  fide  with  theintention  of  communicat- 
ing such  facts  as  the  party  ought  to  know,  will,  although  they  contain 
slanderous  matter,  come  within  the  scope  of  a  privileged  communication. 
But  in  such  a  case  it  will  be  a  question  for  a  jury  whether  the  defendant 
has  acted  bona  fide,  intending  honestly  to  discharge  a  duty,  or  whether  he 
has  acted  maliciously,   intending  to  do  an  injury  to  the  servant." 

In  Kelly  v.  Partington, (p)  the  plaintiif  had  been  in  the  defendant's 
P^^oQT  service  as  shopwoman,  but  was  discharged.  *S.,  who  was  going 
L  '^  -1  to  hire  the  plaintiff,  inquired  her  character  of  the  defendant,  who 
charged  her  with  having  secreted  money  taken  from  his  till,  and  also 
stated  that  when  she  came  into  his  service  she  borrowed  half  a  sovereign 
of  her  mother,  and  that  before  she  had  been  there  two  months,  and  be- 
fore she  had  received  any  wages,  she  paid  her  mother  the  money  and 
made  her  a  present  of  a  sovereign.  The  plaintiff's  brother-in-law,  A., 
afterwards  called  upon  the  defendant  for  an  explanation  of  the  words, 
when  he  repeated  the  same  charges;  whereupon  A.,  with  reference  to  the 
other  statement,  observed  that  the  defendant,  no  doubt,  made  entries  in 
some  book  of  the  times  at  which  he  paid  his  servants'  wages,  and  that,  on 
reference  to  it,  he  would  probably  find  that  he  was  mistaken  in  what  he  had 
asserted.  The  defendant  then  went  to  his  desk,  took  out  a  memorandum 
book,  and  looked  at  it ;  after  which  he  turned  to  A.  and  asked,  "  Do  you 
know  when  she  received  her  wages  ?"  A.  answered,  "  No,"  but  he  would 
go  by  the  defendant's  account,  as  that  was  likely  to  be  correct.  The  de- 
fendant then  said,  "  If  you  do  not  know,  I  am  not  going  to  tell  you  ;" 
and  put  the  book  into  the  desk  again.  A.,  upon  this,  made  some  allusion 
to  intended  proceedings  at  law,  and  said  he  considered  the  case  of  theft 
as  trumped  up ;  to  which  the  defendant  made  no  answer,  but  <<  grinned"  in 
a  contemptuous  manner  at  A.,  and  upon  his  remonstrating  and  observing 
that  if  the  plaintiff  had  not  had  friends  she  might  have  gone  upon  the  town, 
the  defendant  said  (speaking  of  himself  and  his  wife,)  "  What  is  that  to 
us  ?"  Evidence  was  then  given  in  contradiction  of  the  defendant's  state- 
ment as  to  the  time  the  plaintiff  repaid  the  half  sovereign.  Upon  this 
case  the  defendant's  counsel  urged  that  the  plaintiff  should  be  nonsuited, 
on  the  ground  that  there  was  no  proof  of  express  malice.  But  Patteson, 
J.,  before  whom  the  case  was  tried,  refused  to  nonsuit  the  plaintiff;  and 
in  the  following  Term  an  application  on  the  part  of  the  defendant  for 
leave  to  enter  a  nonsuit  was  refused  by  the  Court  of  Queen's  Bench,  as 
there  were  circumstances,  though  slight,  from  which  malice  might  be  in- 
ferred. 

In  Fountain  v.  Boodle,(g')  the  plaintiff,  a  young  person  who  had  been 
educated  for  a  governess,  was  engaged  by  the  defendant,  Mrs.  B.,  in 
November,  1839,  as  daily  governess  to  instruct  young  children,  which 
r  «90Qi  employment  *!<he  retained  about  fourteen  months.  During  that 
L  "J  period,  D.,  sister-in-law  of  the  defendant,  being  in  want  of  an  in- 
structress for  her  children,  Mrs.  B.  recommended  the  plaintiff  to  her  for 
that  purpose;  and  in  September,  1810,  S.,  wanting  a  person  to  instruct 

(p)  4B.  &  Ad. 790.  (5)  3Q.B.  5. 
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his  wife,  a  very  young  latly,  in  the  several  branches  of  a  plain  English 
education,  Mrs.  B.  recommended  the  plaintiff  to  him  for  that  purpose. 
From  the  19th  to  the  23rd  of  November,  1840,  the  plaintiiF  was  preven- 
ted, by  illness,  from  attending  at  Mrs.  B.'s,  and  on  her  return  to  her 
employment  there,  a  letter  was  given  to  her  from  Mrs.  B.,  dated  19th 
November,  informing  her  that  her  services  would  not  be  required  beyond 
the  19th  of  December,  but  without  assigning  any  reason.  At  the  latter 
date  she  ceased,  accordingly,  to  instruct  the  defendant's  children.  In 
September,  1841,  plaintiff  was  about  to  be  engaged  by  N.,  as  instructress 
for  her  children  ;  and  JST.  applied  by  letter  to  Mrs.  B.,  respecting  the 
plaintiff's  character  in  the  following  terms  : — <'  I  shall  be  obliged  by  your 
informing  me  whether  you  consider  her  competent  to  undertake  the  in- 
struction of  little  girls  from  nine  to  thirteen  years  of  age  (with  assistance 
in  music  only,)  and  if  you  were  perfectly  satisfied  with  her  tuition,  also 
for  what  reason  you  declined  her  attendance;  and  whether  you  consider 
her  a  person  of  good  principles  and  ladylike  deportment,  of  a  mild  but 
firm  disposition.  I  will  thank  you  to  reply  to  this  cjuestion  at  your 
earliest  convenience ;  and  for  any  other  observations  you  may  think  pro- 
per to  make,  I  shall  feel  obliged."  To  this  application,  Mrs.  B.  replied 
in  the  following  letter,  the  alleged  libel  : — ^'  In  answer  to  your  inquiries 
respecting  Miss  F.,  I  beg  to  say  she  had  to  instruct  five  of  my  children 
from  three  to  nine  years  old;  it  is  about  a  twelvemonth  since  I  employed 
her,  and  she  taught  them  as  a  daily  governess  for  fourteen  months,  and 
engaged  herself  to  teach  everything  but  music,  which  she  knew  nothing 
of;  and  I  parted  with  her  on  account  of  her  incompetency,  and  not  being 
ladylike  nor  good-tempered.  When  I  engaged  her  she  recommended  a 
young  friend  of  her's  to  teach  the  music,  whom  I  was  much  pleased  with, 
I  discontinued  her  services  when  I  took  another  governess."  To  this 
was  added  a  postscript,  "  May  I  trouble  you  to  tell  her  that  this  is  the 
third  time  I  have  been  referred  to.  I  beg  to  decline  any  more  applica- 
tions." N.,  in  consequence,  broke  off  her  engagement  with  the  plaintiff, 
which  was  *the  special  damage  complained  of.  The  two  applica-  pso^m 
tions  alluded  to  in  the  postscript  were  those  of  D.  and  S.  General  L  J 
evidence  was  given  of  the  plaintiff's  competency,  good  temper  and  man- 
ners, by  her  personal  friends.  There  was  no  direct  evidence  of  the 
ground  of  dismissal.  The  defendant's  counsel  contended,  that  the  com- 
munication was  privileged  :  but  Lord  Denman  C.  J.,  refused  to  nonsuit 
the  plaintiff,  and  left  it  to  the  jury  to  say,  whether,  looking  at  the  whole 
case,  there  was  sufficient  proof  that  Mrs.  B.,  in  writing  the  letter,  had 
been  influenced  by  some  improper  feeling  towards  tho  plaintiff  to  make 
a  false  statement  knowingly :  and  they  found  a  verdict  for  the  plaintiff. 
In  the  following  terra,  a  rule  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, and  of  the  verdict  being  against  the  weight  of  evidence,  was  applied 
for  but  refused.  And  Lord  Denman,  C.  J.,  said,  "  A  character  bona  fide 
given  to  a  servant  of  any  description,  is  a  privileged  communication,  and 
in  giving  it  bona  fides  is  to  be  presumed.  Even  though  the  statement 
should  be  untrue  in  fact,  the  master  will  be  held  justified  by  the  occasion 
in  making  that  statement,  unless  it  can  be  shewn  to  have  proceeded  from 
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a  malicious  mind.  Malice  may  be  established  by  various  proofs ;  one 
may  be,  that  the  statement  is  false  to  the  knowledge  of  the  party  making 
it.  Up  to  this  point  the  summing  up  was  not  complained  of;  but  ano- 
ther part  of  it  was  brought  before  the  Court  as  objectionable.  The  mis- 
statement here  imputed  was,  that  the  defendant  had  discharged  the  plain- 
tiff by  reason  of  her  faults  enumerated  in  the  letter.  This  could  be 
known  to  nobody  besides  the  defendant ;  but  she  might  have  shewn  the 
probability  of  that  being  the  real  motive  from  remonstrances  made  by 
her  during  the  plaintiff's  attendance,  or  complaints  at  its  being  termina- 
ted. I  told  the  jury  to  the  effect,  that  if  the  plaintiff  brought  any  evi- 
dence of  wilful  untruth,  some  evidence  of  the  contrary  might  be  reasona- 
bly expected,  where  the  nature  of  the  case  allowed  it.  This  is  a  general 
proposition,  applicable  to  every  form  of  action  and  to  evidence  of  all 
kinds. 

"  The  Court  wished  for  time  to  consider  whether  there  was,  in  the  pre- 
sent case,  any  evidence  of  wilful  falsehood  in  the  character  given."  His 
lordship  then  went  through  the  evidence,  and  added,  "  Here  was  un- 
doubtedly some  evidence  of  the  injurious  character  being  dictated  by 
some  indirect  motive.  Of  course,  then,  it  must  be  laid  before  the  jury. 
r*oqi"i  -^^^  *^^  learned  counsel  *contends,  that  it  is  so  extremely  slight 
L  "  -^  that,  though  uncontradicted  in  any  particular,  the  jury  ought  to 
have  found  a  verdict  against  its  sufficiency.  He  observes,  that  the  priv- 
ilege is  but  illusory,  if  circumstances  so  minute  can  be  raised  into  proof 
of  malice.  Much  more  illusory  would  it  be  to  hold,  that  there  was  evi- 
dence on  which  the  jury  must  decide,  but  that  they  must  decide  one  way, 
or  the  verdict  cannot  stand. 

"We  cannot  place  ourselves  in  their  stead  and  impose  our  own  judg- 
ment upon  them.  They  have  advantages  for  attaining  the  truth  which  we 
do  not  possess,  and  are  the  proper  tribunal  for  that  purpose.  They  were 
bound  to  decide  upon  the  weight  of  the  evidence  laid  before  them,  and  we 
cannot  say  that  they  have  done  wrong  in  the  present  instance." 

In  a  case  where(?')  it  appeared  that  the  plaintiff  was  servant  to  W.  C, 
whose  wife  called  on  Mrs.  Webb  and  asked  how  her  (Mrs.  C.'s)  sister  had 
behaved  to  the  plaintiff  during  Mrs.  C.'s  absence  in  the  country;  where- 
upon Mrs.  Webb  said,  "Mrs.  C,  you  are  not  aware  what  kind  of  servant 
you  have,  if  you  were,  you  would  not  keep  her,  for  I  can  assure  you  she  is 
often  out  with  our  married  man :  she  was  out  with  him  last  Sunday 
morning,  and  when  you  were  in  the  country,  she  was  out  gossiping  till 
eleven  or  twelve  o'clock  at  night;"  upon  which  the  mistress  discharged 
her  servant :  and  it  appeared  that  Mrs.  C.  had  on  a  previous  occasion, 
asked  Mrs.  Webb  to  look  after  her  servant :  Coltman,  J.,  left  it  to  the 
jury  to  say  whether  the  words  were  spoken  with  the  honest  intent  of 
giving  a  neighbour  important  information  of  what  was  going  on  in  his 
family,  or  whether  it  was  done  in  an  idle,  gossiping,  and  malicious  spirit. 
They  found  a  verdict  for  the  plaintiff,  and  the  Court  afterwards  refused 
to  disturb  their  finding.  ' 

The  defendant's  conduct  in  putting  a  justification  upon  the  record 

(r)  Rumsey  v.  Webb,  Carr.  &,  M.  104. 
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■whicb  he  does  not  attempt  to  prove,  and  will  not  abandon,  may  be  taken 
into  consideration  as  proving  malice,  and  aggravating  the  injury.  And 
if  the  defendant's  conduct  in  that  respect  may  at  all  affect  the  verdict, 
every  other  part  of  his  conduct  may  equally  be  laid  before  the  jury ; 
refusing  to  make  reparation  for  unjustifiable  slander  may  have  that  effect; 
and  the  malice  proved  to  exist  at  the  time  of  the  trial,  but  con-p^^q.^-i 
nected  *with  the  subject-matter  of  it,  may  well  be  believed  to  have  L  *"  "J 
existed  at  the  time  of  speaking  the  words. (s) 

But  in  the  following  caser*!)  it  was  held,  that  the  facts  proved  were 
not  evidence  of  malice.  The  plaintiff,  had  been  in  the  service  of  the 
defendants,  Mrs.  A.  having,  before  she  hired  her,  made  inquiries  of  two 
persons  who  gave  her  a  good  character.  The  plaintiff  remained  in  the 
defendant's  service  a  few  months,  and  was  afterwards  hired  by  another 
person,  who  wrote  to  Mrs.  A.  for  her  character,  and  received  the  follow- 
ing answer,  the  alleged  libel :  "  Mrs.  A.'s  compliments  to  Mrs.  S.,  and 
is  sorry  that  in  reply  to  her  inquiries  respecting  E.  Child,  nothing  can  be 
in  justice  said  in  her  favour.  She  lived  with  Mrs.  A.  but  for  a  few 
weeks,  in  which  short  time  she  frequently  conducted  herself  disgrace- 
fully ;  and  Mrs.  A.  is  concerned  to  add,  she  has  since  her  dismissal  been 
credibly  informed  she  has  been,  and  now  is,  a  prostitute  in  Bury."  In 
consequence  of  this  letter  the  plaintiff  was  dismissed  from  her  situation. 
It  further  appeared,  that  after  that  letter  was  written,  Mrs.  A.  went  to 
the  persons  who  had  recommended  the  plaintiff  to  her,  and  made  a  similar 
statement  to  them.  But  there  was  no  evidence  of  the  good  conduct  of 
the  plaintiff  at  the  period  to  which  the  letter  referred.  It  was  held,  that 
the  letter  was  privileged,  and  the  other  communications  having  been  made 
to  persons  who  had  recommended  the  plaintiff,  were  not  evidence  of  malice. 
The  plaintiff  was  non-suited,  and  two  of  the  learned  Judges(«)  expressed 
opinions  that  Mrs.  A.  would  have  stopped  short  of  her  duty  in  with- 
holding the  information  contained  in  the  latter  part  of  the  letter. 

From  these  cases  the  reader  will  have  deduced  the  rule  which  prevails 
in  cases  of  this  sort,  that  it  is  the  duty  of  the  Court  to  decide  whether  or 
no  the  communication  containing  the  defamatory  matter  complained  of 
comes  within  the  class  of  privileged  communications,  and  if  it  does  not 
come  within  that  class,  then  it  is  for  the  jury  to  decide  as  to  the  exist- 
ence or  non-existence  *of  any  malicious  motives  in  the  mind  of  j-^f^oo-t 
the  defendant  making  it.(?j)  L  "     J 

In  most  of  the  cases  hitherto  mentioned,  the  alleged  defamation  has 
taken  place  in  some  communication  between  2i  former  master  and  a  per- 
son about  to  hire  a  discharged  servant.  But  it  frequently  happens  that 
defamatory  opinions  are  uttered,  and  expressions  used  with  reference  to 
the  character  of  servants  by  their  masters  in  communication  with  other 
persons,  and  by  other  persons  in  communication  with  their  master.  It  is 
important,  therefore,  to  inquire  how  far  such  communications  are  within 
the  protection  which,  as  we  have  seen,  the  law  throws  around  communica- 

(s)  Simpson  v.  Robinson,  12  Q.  B.  511,  See  further  on  this  point  Wilson  v.  Robin- 
son, 7  Q.  B.  68;  Warwick  v.  Foulkes,  12  M.  &  W.  507. 

(0  Child  V.  Affleck,  9  B.  &  C.  403.  (w)  Bayley,  J.,  and  Litiledale,  J. 

(p)  But  sec  Taylor  v.  Hawkins,  ante,  p.  225. 
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tions  made  by  the  master  to  a  person  inquiring  the  character  of  a  dis- 
charged servant ;  in  other  words,  how  far  such  communications  are  pri- 
vileged. 

It  must  be  observed,  however,  that  as  the  reason  why  communications 
of  the  nature  LT,st  referred  to  are  held  to  be  privileged,  does  not  arise  from 
the  existence  of  the  relationship  of  master  and  servant  between  the  parties 
defamed  and  defaming,  but  from  principles  of  public  policy  and  conve- 
nience, it  would  seem  to  be  more  consistent  with  those  principles  that  the 
rule  should  be  co-extensive  with  them  than  that  it  should  be  confined  to 
one  particular  class  of  cases,  to  which,  in  common  with  others,  they  are 
applicable.  Accordingly,  it  will  be  found  that  a  variety  of  communica- 
tions come  within  the  class  which  are  held  to  be  privileged,  and  that  the 
cases  already  mentioned  are  to  be  regarded  rather  as  examples  of  the 
application  of  a  general  rule  to  a  particular  class  of  cases,  than  as  forming 
of  themselves  a  class  from  which  a  rule  may  be  deduced.  The  general 
rule  is,  indeed,  far  more  extensive  in  its  application,  and  cannot  perhaps  be 
better  expressed  than  is  done  by  Parke,  B.,  in  Toogood  v.  Spy  ring,  (w) 
"  In  general,  an  action  lies  for  the  malicious  publication  of  statements 
which  are  false  in  fact,  and  injurious  to  the  character  of  another,  (within 
the  well  known  limits  of  a  verbal  slander,)  and  the  law  considers  such 
publication  as  malicious,  unless  it  is  fairly  made  hy  a  person  in  the  dis- 
cliarge  of  some  pidjlic  or  private  duty,  whether  legal  or  morale  or  in  the 
conduct  of  his  own  affairs  in  matters  where  his  interest  is  concerned.  In 
r  *OQAi  ^"^'^  cases  the  occasion  prevents  the  inference  of  *malice  which 
L  ^  J  the  law  draws  from  unauthorized  communications,  and  aifords  a 
qualified  defence  depending  upon  the  absence  of  actual  malice.  If  fairly 
warranted  by  any  reasonable  occasion  or  exigency,  and  honestly  made, 
such  communications  are  protected  for  the  common  convenience  and  wel- 
fare of  society ;  and  the  law  has  not  restricted  the  right  to  make  them 
within  any  narrow  limits." 

It  is  not,  however,  necessary  here  to  follow  out  the  application  of  the 
rule  thus  laid  down  to  all  the  cases  to  which  it  has  been  applied.  It  will 
be  sufficient  to  lay  before  the  reader  those  cases  which  bear  more  imme- 
diately upon  the  subject  now  under  consideration,  to  which  it  has  been 
held  applicable.  And  in  doing  so,  it  will  be  convenient  to  consider, 
I.  Communications  made  in  the  discharge  of  a  public  duty. 
II.   Communications  made  in  the  discharge  of  private  duty ;  and 

III.  Communications  made  by  a  person  in   the   conduct  of  his  own 
aifairs  in  matters  where  his  interest  is  concerned. 

I.  Communications  made  in  the  discharge  of  a  puLlic  duty. 
To  this  class  may  be  referred  the  cases  in  which  communications  made 
in  the  course  of  judicial  proceedings^^;')  have  been  held  to  be  privileged. 

(w)  1  C.  M.  &  R.  19.3,  post,  p.  243. 

(x)  See  1  Stark,  on  Slander,  '^39,  254.  Such  communications  may,  however,  where 
the  circumstances  admit  of  it,  be  made  the  subject  of  an  action  for  mulicious  prosecu- 
tion. See  Cutler  v.  Dixon,  4  Rep.  14  b.  Want  of  jurisdiction  in  the  court  before  which 
the  proceedings  take  place,  appears  to  make  no  difference  in  the  privilege.  See  the 
cases  cited  in  the  note  to  Buckley  v.  Wood,  4  Rep.  14  6,  (Thomas  and  Eraser's  ed.;) 
Lake  v.  King,  1  Wms,  Saund.  131  h,  and  note  {k);  1  Stark,  on  Slander,  253.     As  to 
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Thus,  in  Trotman  v.  Dunn,(_y)  wliere  the  fiicts  were  shortly  these. 
The  plaintiff,  on  his  return  from  transportation,  served  the  defendant  as 
Journeyman  baker,  but  was  suddenly  dismissed  by  him.  He  then  claimed 
a  week's  wages,  and  to  enforce  this  demand  summoned  the  defendant 
before  a  Court  of  Conscience.  While  they  *were  attending  there,  j-  _„^-, 
the  defendant  said  of  the  plaintiff,  "He  has  been  transported  L  "^  J 
before,  and  ought  to  be  transported  again.  He  has  been  robbing  me  of 
nine  quartern  loaves  a  week."  And  the  plaintiff  brought  this  action. 
It  did  not  appear  distinctly  in  what  stage  of  the  proceedings  the  words 
complained  of  were  spoken,  or  to  whom  they  were  addressed.  For  the 
defendant,  it  was  contended,  that  the  words  having  been  used  in  a  court 
of  justice,  were  privileged.  And  Lord  EUenborough,  C.  J.  said,  "If  it 
had  been  proved  that  the  defendant  spoke  these  words  in  opening  his 
defence  to  the  commissioners  of  the  Court  of  Conscience,  I  should  imme- 
diately have  directed  a  non-suit.  This  would  have  been  a  privileged 
communication,  and  the  words  could  not  be  considered  as  spoken  mali- 
ciously in  the  manner  and  form  stated  in  the  declaration.  If  the  plaintiff 
had  been  robbing  the  defendant,  the  latter  was  justified  in  dismissing  him 
immediately,  and  no  claim  to  a  week's  further  wages  could  exist.  The 
Court  of  Conscience  had  to  decide  upon  the  propriety  of  the  ground  of 
dismissal.  Therefore,  if  the  defendant  used  the  words  in  a  judicial  mode, 
for  the  purpose  of  his  defence,  he  is  justified.  On  the  contrary,  if  he 
spoke  them  ad  invidiam,  and  in  a  calumniatory  manner,  they  are  action- 
able, though  uttered  in  the  room  where  the  Court  of  Conscience  was  sit- 
ting."    The  defendant  had  a  verdict. 

Slanderous  words  spoken  to  a  constable  on  giving  a  servant  into  custody, 
on  a  charge  of  stealing,  have  also  been  held  to  come  within  the  same 
category.  Thus,  in  Johnson  v.  Evans, (s)  which  was  an  action  for  slander. 
The  words  were,  "  She  is  a  thief,  and  tried  to  rob  me  of  part  of  her 
wages."  The  plaintiff  had  been  servant  to  the  defendant.  Upon  a  dis- 
pute taking  place  he  discharged  her,  and  some  difference  arising  respecting 
the  payment  of  her  wages,  he  charged  her  with  having  attempted  to  cheat 
him  respecting  her  wages,  and  used  the  words  as  laid,  but  the  plaintiff 
failed  in  proving  them  to  have  been  spoken  at  that  time.  Having,  however, 
sent  for  a  constable  in  order  to  take  her  into  custody,  he  used  the  same 
words  to  the  constable  when  he  came,  to  whom  he  meant  to  have  given 
her  in  charge,  but  which,  in  fact,  he  did  not  do.  It  appeared  from  the 
evidence  of  the  constable,  that  the  words  were  addressed  *to  him  ^  90^-1 
in  his  character  of  constable,  and  in  the  course  of  the  charge  and  L  *"'  J 
complaint  which  the  defendant  made  to  him  against  the  plaiutiff.  Lord 
Eldon,  C.  J.,  non-suited  the  plaintiff,  saying,  "that  words  used  in  the 
course  of  legal  or  judicial  proceedings,  however  hard  they  might  bear  on 
the  party  of  whom  they  were  used,  were  not  such  as  would  support  an 
action  for  slander.  In  this  case  they  were  spoken  by  the  defendant  under 
a  belief  of  the  fact,  and  when  he  was  about  to  proceed  legally  to  punish 

how  far  a  magistrate  or  judge  is  privileged  in  Ills  observations,  see  Kendilloii  v.  IMaltby, 
Carr.  &  M,  402. 

(y)  4  Camp.  211. 

(z)  3  Esp.  32 ;  but  see  Smilii  v.  Hodgeskiiis,  Cro.  Car.  276. 
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it.  It  would  be  a  matter  of  public  inconvenience,  and  operate  to  deter 
persons  from  preferring  their  complaints  against  offenders,  if  words  spoken 
in  the  course  of  their  giving  charge  of  them  or  preferring  their  complaint 
should  be  deemed  actionable.'^ 

To  this  class  may  also,  perhaps,  be  referred  the  cases  already  men- 
tioned, in  which  communications,  made  by  a  master,  respecting  the  cha- 
racter of  a  discharged  servant,  have  been  held  to  be  privileged,  though 
some  may  think  that  ihey  more  properly  belong  to  the  class  next  to  be 
considered,  viz.  : — 

II.  Communications  made  in  the  discharge  of  ap7-ivate  duty. 

In  this  class  may  be  included,  in  addition  to  the  cases  already  men- 
tioned, in  which  a  character  given  to  a  discharged  servant  has  been  held 
to  be  a  privileged  communication,  the  cases  in  which  masters,  after  having 
given  a  discharged  servant  a  bad  character,  have  repeated  it  to  the  friends 
or  relations  of  the  servant  upon  being  called  upon  by  them  for  an  expla- 
nation of  the  bad  character  given,  which  has  lost  the  servant  a  place. 
Such  communications  have  been  held  to  be  privileged  when  made  bona 
fide;  though,  as  we  have  already  seen  in  one  such  case,(2:)  the  repetition 
of  a  bad  character,  when  accompanied  by  a  <' contemptuous  grin,"  was 
held  to  be  slight  evidence  of  malice. 

In  Weatherston  v.  Hawkins,(a)  the  plaintiff  brought  an  action  against 
his  former  master  for  publishing  the  following  letter  to  C,  the  plaintiff's 
brother-in-law,  respecting  the  plaintiff's  character  as  a  servant,  <<  Two 
days  I  gave  him  money  to  go  into  the  city  and  buy  books.  When  he 
came  home  I  desired  him  to  reckon  up  his  account;  he  did  so.  But  being 
r*9q'-T  one  day  more  *curious  than  I  sometimes  was,  I  looked  over  his 
L  -I  account,  article  by  article,  and  in  one,  a  book  1  well  knew  the 
price  of,  I  found  he  had  charged  me  one  shilling  more  than  it  cost,  and 
that  shilling  he  kept  in  his  pocket.  The  next  day  the  very  same  affair. 
And  both  the  days  my  neighbour  Metcalf  was  in  my  shop,  and  knows  it 
well,  and  said  he  would  not  keep  such  a  man  a  day,  or  something  to  that 
purpose.  Two  magazines  he  charged  two  shillings  for  binding,  the  peo- 
ple received  no  more  than  one  and  eightpence,  and  say  he  paid  no  more. 
This  I  can  prove."  It  appeared  that  the  plaintiff  had  been  in  the  service 
of  the  defendant,  and  was  by  him  turned  away.  Hogers,  to  whom  the 
plaintiff  was  recommended  as  a  servant,  applied  to  the  defendant  for  a 
character,  which  not  being  good,  Rogers  declined  to  take  him.  Upon 
this,  C.  called  repeatedly  upon  the  defendant,  upon  which  the  above  letter 
was  written,  in  order  to  prevent  an  action  for  the  words  spoken  to  Rogers 
by  the  defendant.  But  the  present  action  was  brought.  It  was,  how- 
ever, held  by  Lord  Mansfield,  C.  J.,  and  other  judges,  that  it  would  not 
lie,  as,  instead  of  the  plaintiff's  showing  the  libel  complained  of  to  be 
false  and  malicious,  it  appeared  to  be  incident  to  the  application  by  Rogers 
to  the  master  of  the  servant.  And  the  letter  was  written  to  the  brother- 
in-law  of  the  plaintiff  for  the  express  purpose  of  preventing  an  action  being 
brought.(6) 

(2)  Kelly  V.  Partington,  4  B.  &l  Ad.  700,  supra,  p.  228.  (a)  1  T.  R.  110. 

(i)  In  King  v.  Waring-,  5  Esp.  15,  Lord  Alvanley  refused  to  allow  a  letter  to  be 
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And  so  in  Taylor  v.  Hawkins, (c)  it  appeared  that  the  plaintiff  was  a 
shopman  of  the  defendant,  and  the  defendant,  having  a  suspicion  that 
he  had  embezzled  money  in  the  course  of  his  employment,  sent  for  the 
plaintiff,  and  in  the  presence  of  a  friend  Mr.  T.,  uttered  the  words  com- 
plained of  in  the  first  count,  which  were,  "  You  pocketed  the  5s.  and 
altered  the  cheque,  and  you  intended  to  alter  the  book,  but  being  busy 
at  the  time  it  escaped  your  memory  ;"  and  immediately  afterwards  dis- 
charged him.  After  his  discharge,  the  plaintifi"  being  about  to  enter  the 
service  of  B.,  the  defendant  was  referred  *to  for  a  character,  but  j-  -,^„-. 
in  consequence  of  what  the  defendant  then  stated  to  him,  B.  L  *"  J 
declined  to  take  the  plaintiff  into  his  employment.  Upon  this  the  plain- 
tifi"'s  brother  called  upon  the  defendant  to  inquire  why  he  had  given  the 
plaintiff  such  a  character  as  kept  him  from  obtaining  a  situation ;  upon 
which  the  defendant  said,  "  AVhat  would  you  do  yourself  if  any  of  your 
shopmen  or  servants  robbed  you  ?"  to  which  the  plaintifi" 's  brother  re- 
plied, "I  hope  my  brother  has  not  been  robbing  you."  The  defendant 
then  said,  "  He  has  robbed  me  :  I  believe  that  he  has  robbed  me  for 
years  past;  lean  prove  it  from  the  circumstances  under  which  he  has 
been  discharged  by  me."  This  last  answer  was  what  was  complained  of 
by  the  second  count  of  the  declaration  :  it  was  held,  that  the  occasion 
on  which  the  communications  were  made  was  such  as  to  render  them 
privileged,  and  that  the  presence  of  a  third  party  when  they  were  made 
did  not  alone  render  them  not  so. 

In  this  class  may  also  be  included  communications  bona  fide  made  by 
a  master  to  his  other  servants  respecting  the  character  of  a  discharged 
servant. 

Thus,  where, (f/)  the  plaintiff,  who  had  been  in  the  service  of  the  de- 
fendant, and  had  been  dismissed  on  a  Thursday  on  a  charge  of  theft, 
came  on  the  following  Saturday  upon  the  defendant's  premises  for  the 
purpose  of  receiving  wages  which  were  due  to  him,  and  then  had  some 
communication  with  the  defendant's  servants,  when  the  defendant  said  to 
them,  <<  I  have  dismissed  that  man  for  robbing  me.  Do  not  speak  to 
him  any  more  in  public  or  private,  or  I  shall  think  you  are  as  bad  as 
him."  This  was  held  to  be  a  privileged  communication ;  and  the  plain- 
tiff having  brought  an  action  for  slander  against  his  master,  was  non- 
suited :  Lord  Truro  ruling  that,  in  the  absence  of  any  other  evidence  of 
express  malice  on  the  part  of  the  defendant,  there  was  no  case  to  go  to 
the  jury;  and  this  ruling  was  afterwards  upheld  by  the  Court  of  Com- 
mon Pleas. 

Communications  made  by  a  tenant  to  his  landlord  respecting  the  char- 
acter of  a  servant  about  to  be  hired  by  the  latter,  have  also  been  held 
to  be  privileged. (e)     *Thus  wherc(/')  the  father  of  the  plaintiff  [*239] 

given  in  evidence  wliich  had  been  procured  by  the  plaintiff  from  the  defendant  by 
means  of  another  letter,  not  written  with  a  fair  view  of  inquirinjj  a  character,  but  to 
procure  an  answer  upon  which  to  ground  an  action  for  libel;  and  see  3  B.  tSt  P.  592. 

(c)20  L.  J.,  N.  S.,  Q.  B.,  31.3. 

(</)  Somervill  v.  Hawkins,  20  L.  J.,  N.  S.,  C.  P.  131. 

(e)  As  to  how  far  a  communication  by  a  landlord  to  his  tenant  reflectinjf  on  the 
character  of  the  tenant's  servants  is  privileged,  see  Knight  v.  Gibbs,  1  A.  &,  E.  43. 

(/)  Cockayne  v.  Hodgkinson,  5  C.  &  P.  543. 
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had  been  for  some  years  gamekeeper  to  tlie  marquis  of  Anglesey, 
and  the  plaintiff  wished  to  become  his  lordship's  gamekeeper  and  over- 
looker of  fences  for  a  farm  of  which  the  defendant,  an  old  man,  was 
tenant,  &c.,  the  defendant  sent  a  letter  to  the  Marquis,  informing  him, 
amongst  other  things,  that  the  plaintiff  encouraged  poachers  and  sold 
game  :  Mr.  Justice  Parke  left  it  to  the  jury  to  say  whether  it  was  the 
duty  of  the  defendant  to  make  communications  to  the  Marquis  in  re- 
spect of  any  neglect  of  duty  in  his  gamekeepers ;  and  said  that,  "  if  he 
was  desired  to  do  so  by  the  noble  Marquis  or  his  agents,  any  communica- 
tion he  made  would  be  privileged,  if  he  wrote  it  bona  fide  and  consider- 
ing that  he  was  doing  his  duty  to  the  Marquis  as  his  landlord.  If  it  was 
the  duty  of  the  defendant  to  make  the  communication,  the  case  falls 
within  the  principle  of  many  other  cases.  To  write  of  another  that  he 
is  a  thief,  is  a  libel ;  but  if  one  gentleman  asks  another  gentleman  re- 
specting a  servant's  character,  and  he  writes  that  the  servant  was  a  thief, 
he  is  protected  if  he  acts  bona  fide."  His  lordship  also  left  the  case  to 
the  jury  on  the  question  of  malice,  and  they  found  for  the  defendant. 

It  may  also  be  proper  in  this  place  to  mention  a  case  of  Cleaver  v. 
Sarraude,(<7)  where  in  an  action  for  a  libel  contained  in  a  letter  written 
confidentially  by  the  defendant  to  the  Bishop  of  Durham,  who  employed 
the  plaintiff  as  steward  to  his  estates,  to  inform  him  of  certain  supposed 
malpractices  on  the  part  of  the  plaintiff — the  Judge  who  presided  de- 
clared himself  of  opinion  that  the  action  was  not  maintainable,  as  the 
defendant  had  been  acting  bona  fide.  In  that  case,  however,  it  is  to  be 
observed,  that  it  does  not  appear  in  what  position  the  defendant  stood 
with  reference  to  the  Bishop  of  Durham.  If  he  was  a  perfect  stranger 
to  him,  it  would  seem  from  the  subsequent  case  of  Coxhead  v.  Hichards, 
to  which  it  is  now  proposed  to  call  the  reader's  attention,  to  be  extreme- 
ly doubtful  whether  the  opinion  of  the  learned  judge  would  now  be  fol- 
lowed, since  no  duty  or  interest  on  the  part  of  the  defendant  to  commu- 
nicate to  the  Bishop  what  he  did  not  know  to  be  true  appeared.  In 
r«o/im  Coxhead  v.  Richards, (A)  the  facts  were,  shortly,  *these.  The 
L  "  J  plaintiff  was  a  mariner,  and  had  the  command  of  a  ship  belonging 
to  W.,  of  which  ship  Cass,  an  intimate  friend  of  the  defendant,  was  mate. 
Cass  wrote  to  the  defendant,  reflecting  in  strong  terms  upon  the  plain- 
tiff's conduct  in  a  particular  voyage,  but  requesting  the  defendant  not  to 
shew  the  letter  to  W.  On  receipt  of  the  letter,  however,  the  defendant 
shewed  it  to  a  naval  friend,  one  of  the  Elder  Brethren  of  the  Trinity 
House,  and  also  to  Soames,  an  extensive  ship  owner,  and  in  accordance 
with  their  advice  communicated  it  to  W.,  who  immediately  superseded 
the  plaintiff  in  his  command,  and  ceased  to  employ  him.  The  plaintiff, 
upon  this,  brought  an  action  for  libel  against  the  defendant,  and  the  de- 
fendant pleaded  a  justification,  but  failed  to  sustain  it;  and  it  did  not 
appear  that  W.  had  instituted  any  inquiry  into  the  charges  contained  in 
Cass's  letter.  On  the  part  of  the  defendant  it  was  contended  that  the 
action  would  not  lie,  on  the  ground  that  the  communication  of  the  letter 

{g)  Cited  by  Lord  Ellenborough  in  McDowell  v.  Claridg-e,  1  Campb.  268. 
{k)  2  C.  B.  569.     See   also  Blackbam  v.  Pugh,  2  C.  B.  611 ;  Bennet  v.  Deacon,  2  C. 
B.  628. 
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toW.  was  privileged.  And  Tiudal  C.  J.,  told  the  jury  that  the  occasion 
and  circumstances  under  which  that  communication  took  place  furnished 
a  legal  excuse  for  making  it;  that  the  plaintiff,  to  entitle  himself  to  a  ver- 
dict, must  show  malice  in  fact,  and  the  jury  must  find  for  the  defendant 
if  they  thought  the  communication  strictly  honest  on  his  part,  and  made 
solely  in  the  execution  of  what  he  hdieved  to  be  a  duty,  but  for  the 
plaintiff  if  they  thought  the  communication  was  made  from  any  indi- 
rect motive  whatever,  or  from  malice  against  the  plaintiff.  The  jury 
found  for  the  defendant ;  and  in  the  following  Term  a  rule  nisi  was  ob- 
tained by  the  plaintiff  for  a  new  trial,  on  the  ground  of  misdirection. 
The  rule  was  twice  argued,  in  consequence  of  a  difference  of  opinion 
amongst  the  judges  ;  and,  ultimately,  the  four  judges  before  whom  the  case 
was  argued  differed; — Tindal,  C.  J.,  and  Earle,  J.,(<')  holding  that  the 
communication  was  privileged,  as  the  defendant  bona  fide  believed,  and 
had  reason  to  believe,  the  statement  to  be  true,  and  that  it  was  his  duty 
to  communicate  it  to  the  plaintiff's  master;  and  Coltman,  J.  and  Cress- 
well,  J.,  holding  that  it  was  not  privileged,  as  there  was  no  duty  which 
obliged  the  defendant  to  make  the  communication  without  ascertaining  its 
truth. 

III.  Communications  made  by  a  person  in  the  conduct  of  his  ^  ».:>  (i-i 
own  affairs,  where  his  interest  is  concerned.  L    ~     J 

Communications  of  this  sort  have  also  frequently  been  held  to  be  privi- 
leged, when  made  bona  fide  with  a  view  to  the  interests  both  of  the  writer  and 
the  person  addressed  :  for  if  such  communications,  which  were  not  meant 
to  go  beyond  those  immediately  interested  in  them,  were  the  subjects  of 
actions  for  damages,  it  would  be  impossible  for  the  affairs  of  mankind  to 
be  conducted.  Upon  this  ground,  a  letter  written  by  the  defendant  to 
Messrs.  W.,  bankers,  charging  the  plaintiff,  who  was  a  solicitor,  with  im- 
proper conduct  in  the  management  of  their  affairs,  in  which  the  defendant 
was  himself  interested,  was  held  to  be  privileged. (Zr) 

So  a  letter  written  by  one  part-owner  of  a  brig  to  another  part-owner, 
who  had  recommended  the  plaintiff  as  master,  reflecting  upon  the  master's 
conduct,  was  held  to  be  privileged. f/) 

But  the  words  spoken  by  one  subscriber  to  a  charity,  in  answer  to  inqui- 
ries by  another  subscriber  respecting  the  conduct  of  a  medical  officer  of 
the  charity,  have  been  held  not  to  be  privileged;  and  in  an  action  for 
slander,  the  plaintifl"  recovered  a  verdict  and  damages. (m)  In  that  case, 
however,  there  did  not  appear  to  be  a  sufficient  reason  for  the  conversation 
between  the  parties  to  constitute  a  privileged  communication.  And  in  a 
subsequent  case,  Parke,  B.,  said  that  if  those  observations  had  been  made 

(i)  And  it  is  said  that  tlie  opinion  of  Erskine,  J.,  who  retired  from  the  Bcncli  be- 
tween the  first  and  second  arjjurnent  of  the  case,  was  understood  to  be  in  favour  of 
tlie  defendant.     See  the  note  of  the  Reporters,  2  C,  B.  583. 

(k)  McDougal  v.  Claridge,  1  Campb.  267.  See  Wright  v,  Woodgate,  2  Cr.  M.  ."t 
R.  573 ;  Shipley  v.  Todhunter,  7  C.  &,  P.  680.  In  the  latter  case  Tindal,  C.  J.,  in  sum- 
ming up  to  the  jury,  said,  "There  can  be  no  doubt  that  a  man  lias  a  right  to  eoinmuni- 
cate  to  any  other  any  information  lie  is  possessed  of  in  a  matter  in  which  they  iiavc  a 
mutual  interest." 

(i)  Wilson  V.  Robinson,  7  Q.  B.  68.  {m)  Martin  v.  Strong,  5  A.  &  E.  535. 
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in  a  matter  of  contest,  and  the  contest  was  whether  the  person  slandered 
should  be  elected,  it  appeared  to  him  that  it  would  have  been  a  privileged 
communication.  The  case  alluded  to  is  Kine  v.  Sewell,(n)  in  which  the 
defendant,  having  been  requested  by  A.  to  recommend  a  person  to  value 
some  work  done  for  him  by  the  plaintiff's  master  under  contract,  told  A. 
r*')49  "1  ^^^^  "^the  plaintiff  had  stolen  some  of  the  materials,  and  after- 
L  "^  -'  wards  repeated  the  charge  to  the  plaintiff's  master;  but  it  was 
held  that  the  defendant  was  not  liable  to  an  action,  without  proof  of  ex- 
press malice  on  his  part,  for  although  the  charge  appeared  to  be  untrue, 
yet  the  communication  having  been  made  bona  fide,  fo  a  i^arson  interested 
in  discovering  a  wrongdoer,  and  v:lio  made  inquiries^  and  believed  to  be 
true  by  the  defendant,  was  privileged. 

Where  a  person,  having  ground,  or  supposed  ground  of  complaint 
against  a  servant  or  public  officer,  makes  a  representation  of  his  conduct 
to  his  master  or  superior  ofi&cer,  with  a  view  to  obtaining  redress,  the  com- 
munication has  been  held  to  be  privileged,  on  the  ground  of  interest  in 
the  party  making  it.  As  where(o)  a  person  having  a  just  claim  against 
an  officer  in  the  army,  and  who  therefore,  in  some  measure,  is  subject  to 
the  control  of  the  Secretary  of  War,  applied  by  petition  to  the  latter,  in 
order  to  obtain,  through  his  interference,  the  payment  of  his  debt :  it  was 
held,  that  the  petition  having  been  published  for  the  purpose  of  obtaining 
redress,  and  not  for  the  purpose  of  slander,  could  not  be  made  the  subject 
of  an  action.  And  Best,  J.,  cited  the  King  v.  Bayley,(jj)  in  which  a 
letter  addressed  to  General  Willes  and  the  four  principal  ofiicers  of  the 
Guards,  to  be  by  them  presented  to  the  king,  stating  that  the  prosecutor 
had  obtained  from  the  defendant  a  warrant  for  the  payment  of  money  due 
to  him  from  government,  under  a  promise  of  paying  the  defendant  such 
money,  and  that  the  prosecutor  had  received  the  money  and  had  not  paid 
it  over  to  the  defendant,  was  held  to  be  no  libel,  but  a  representation  of  an 
injury  drawn  up  in  a  proper  way  for  redress :  and  added,  ''■  That  case  is  like 
the  present.  Neither  the  ofiicers  nor  the  king  could  give  the  defendant 
direct  assistance  in  receiving  the  money  wrongfully  withheld.  But  the  king 
had  authority  to  dismiss  an  officer  from  his  service,  and  most  probably  would 
dismiss  any  one  who  hesitated  to  do  what  honour  and  justice  required.  In 
the  present  case  there  was  at  least  probable  cause  for  thinking  that  the  Sec- 
retary of  War  would  advise  his  majesty  that  the  plaintiff  was  not  worthy 
to  remain  in  the  army,  unless  he  did  the  defendant  immediate  justice." 
r  *oi^n  *^'^  ^^  ^°  action (^g)  for  libel  upon  the  plaintiff  in  his  situation 
L  ~  J  of  guard  of  the  Exeter  mail,  by  reason  of  which  he  was  dismissed 
from  his  situation :  the  libel  complained  of  was  a  letter  written  to  Sir 
Francis  Freeling,  chief  secretary  to  his  majesty's  post  master  general,  by 
the  defendant,  who  was  unconnected  with  the  post  office,  complaining  of 
some  misconduct,  of  the  plaintiff'  towards  the  defendant's  wife  in  a  jour- 
ney by  the  mail :  it  was  held  by  Taunton,  J.,  that  the  latter  was  clearly 
«o/ privileged  on  the  ground  of  its  being  an  q^aa?  communication ;(r) 
but  that  learned  Judge  also   expressed  an  opinion,  that  the  occasion  on 

(n)  3  M.  &  W.  303.  (o)  Fairman  v.  Jves,  5  B.  &  Aid.  642. 

(p)  Bac.  Abr,,  tit.  "Librl,"  A.  2.  (q)  Blake  v.  Pinfold,  1  M.  &  Rob.  198. 

(r)  Within  the  cases  of  Home  v.  Bentick,  2  B.  &,  B.  130;  Wyatt  v.  Gore,  Holt,  299. 
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which  the  letter  was  published,  rendered  its  publication  excusable,  in  the 
absence  of  express  malice.  And  in  another  similar  case,(s)  Alderson,  B., 
laid  down  similar  law. 

Upon  similar  principles,  a  letter,  written  by  a  discharged  butcher  to 
his  customer,  reflecting  on  the  honesty  of  his  customer's  housekeeper,  was 
held  a  privileged  communication. (;) 

Where  a  communication  is  privileged,  the  mere  fact  that  a  third  person 
was  present  at  the  time  it  was  made,  will  not  render  it  less  so.  Though, 
if  an  opportunity  of  publishing  the  libel  in  the  presence  of  a  third  person 
is  sought  out,  that  may  be  evidence  of  malice.  Thus,  where(i()  it  appeared 
that  the  jjlaintiff  was  a  journeyman  carpenter,  and  had  been  in  the  employ 
of  B.,  a  master  carpenter,  in  the  constant  employ  of  the  Earl  of  Devon, 
at  Powderham.  The  defendant  was  tenant  to  the  Earl,  and  required 
some  repairs  at  his  farm,  and  plaintiff",  pursuant  to  B.'s  orders,  went  with 
another  workman  to  the  defendant's  house  for  the  purpose  of  doing  them. 
The  work  was  done  in  a  negligent  manner,  and  not  to  the  satisfaction  of 
B. :  during  the  progi-ess  of  the  work  the  plaintiff  got  drunk,  and  circum- 
stances occurred  which  induced  the  defendant  to  believe  that  the  plaintiff 
had  broken  open  the  cellar  and  obtained  access  to  his  cider.  B.  had 
requested  the  defendant  to  inspect  the  work;  and  afterwards,  whilst  the 
plaintiff  and  one  T.  *were  at  work  at  Powderham,  the  defendant  *.->  <  4 -, 
came  up  and,  in  T.'s presence,  charged  the  plaintiff"  with  breaking  L  J 

open  this  cellar,  getting  drunk,  and  spoiling  his  job.  The  plaintiff"  denied 
the  charges ;  but  defendant  said  he  would  swear  it,  and  so  would  his 
men.  In  a  subsequent  conversation  in  the  plaintiff's  absence,  the  defend- 
ant, in  answer  to  a  question  by  T.,  whether  he  really  thought  the  plain- 
tiff" had  broken  open  his  cellar,  said  he  was  sure  of  it,  and  his  people 
would  swear  to  it.  Defendant  then  went  away  in  search  of  B.,  whom  he 
saw,  and  to  whom  he  repeated  that  the  plaintiff"  had  broken  open  the  door, 
got  drunk,  and  spoiled  his  job.  B.  thereupon  went  to  the  plaintiff",  and 
told  him,  that  until  his  character  was  cleared  he  could  not  remain  in  the 
employ  of  the  Earl.  The  next  day  B.  investigated  the  charge,  and  told 
the  plaintiff  he  considered  it  not  made  out,  and  his  character  was  cleared, 
and  he  might  go  to  work  again;  but  the  plaintiff  refused  to  work,  saying 
his  character  was  not  cleared,  and  brought  his  action  against  the  defend- 
ant. It  was  held,  that  the  communication  to  B.  was  privileged,  and  that 
the  statement  made  to  T.  upon  the  second  meeting,  in  the  plaintiff's 
absence,  was  not ;  but  that  the  statement  made  to  the  plaintiff",  though  in 
the  presence  of  T.,  was  privileged.  And  in  delivering  the  judgment  of 
the  Court  of  Exchequer,  Parke,  B.,  after  laying  down  the  principles 
which  have  been  already  cited, (h?<)  said,  "Among  the  many  cases  which 
have  been  reported  on  this  subject,  one  precisely  in  point  has  not,  I  be- 
lieve, occurred ;  but  one  of  the  most  ordinary  and  common  instances  in 
which  the   principle  has  been  applied  in  practice,  is  that  of  a  former 

is)  Woodward  v.  Lander,  6  C.  &  P.  548. 
{t)  Coward  v.  Wellington,  7  C.  &  P.  531. 

(m)  Toogood  V.  Spyrlng,  1  Cr.  M.  &.  R.  181 ;  and  ?e3  Padmore  v.  Lawrence,  11  A. 
&  E.  380;  Taylor  v.  Hawkins,  20  L.  J.,  N.S.,  Q.  B.  313,  ante,  p.  237. 
{uu)  Ante,  p.  233. 
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master  giving  the  character  of  a  discharged  servant;  and  I  am  not  aware 
that  it  vras  ever  deemed  essential  to  the  protection  of  such  a  communica- 
tion, that  it  should  be  made  to  some  person  interested  in  the  inquiry, 
alone,  and  not  in  the  presence  of  a  third  person.  If  made,  with  honesty 
of  purpose,  to  a  party  who  has  any  interest  in  the  inquiry,  (^and  that 
has  been  very  liberally  construed, )(?;)  the  simple  fact  that  there  has  been 
some  casual  bystander,  cannot  alter  the  nature  of  the  transaction.  The 
business  of  life  could  not  well  be  carried  on  if  such  restraints  were  im- 
posed upon  this  and  similar  communications,  and  if,  on  every  occasion  in 
P  ^^  ,p.-.  which  they  were  *made,  they  were  not  protected  unless  strictly 
L  "■  J  private.  In  this  class  of  communication  is  no  doubt  compre- 
hended the  right  of  a  master  bona  fide  to  charge  his  servant  for  any  sup- 
posed misconduct  in  his  service,  and  to  give  him  admonition  and  blame; 
and  we  think  that  the  simple  circumstance  of  the  master  exercising  that 
right  in  the  presence  of  another,  does  by  no  means,  of  necessity ,  take  away 
from  it  the  protection  which  the  law  would  otherwise  afford.  Where, 
indeed,  an  opportunity  is  sought  for  making  such  a  charge  before  third 
persons,  which  might  have  been  made  in  private,  it  would  afford  strong 
evidence  of  a  malicious  intention,  and  thus  deprive  it  of  that  immunity 
which  the  law  allows  to  such  a  statement  when  made  with  honesty  of 
purpose ;  but  the  mere  fact  of  a  third  person  being  present,  does  not  ren- 
der the  communication  absolutely  unauthorized,  though  it  may  be  a  cir- 
cumstance to  be  left  with  others,  including  the  style  and  character  of  the 
language  used,  to  the  consideration  of  the  jury,  who  are  to  determine 
whether  the  defendant  has  acted  bona  fide  in  making  the  charge,  or  been 
influenced  by  malicious  motives.  In  the  present  case  the  defendant  stood 
in  such  a  relation  with  respect  to  the  plaintiff,  though  not  strictly  that  of 
master,  as  to  authorize  him  to  impute  blame  to  him,  provided  it  was  done 
fairly  and  honestly,  for  any  supposed  misconduct  in  the  course  of  his 
employment,  and  we  think  that  the  fact  that  the  imputation  was  made  in 
T.'s  presence,  does  not,  of  itself,  render  the  communication  unwarranted 
and  ofiicious,  but,  at  most,  is  a  circumstance  to  be  left  to  the  considera- 
tion of  the  jury.  We  agree  with  the  learned  Judge,  that  the  statement 
to  T.,  in  the  plaintiff's  absence,  was  unauthorized  and  officious,  and  there- 
fore not  protected,  although  made  in  the  belief  of  its  truth,  if  it  were,  in 
point  of  fact,  false." 

Where  communications  made  with  reference  to  the  character  of  ser- 
vants, do  not  come  within  the  class  of  privileged  communications,  they 
are,  of  course,  subject  to  the  ordinary  rules  which  govern  actions  for  defa- 
mation. It  is  not,  however,  necessary  here  to  enter  into  a  full  examina- 
,  .  p  ^  tion  of  those  rules,  which  have  been  already  treated  of  in  the 
L  -I  work  before  referred  to  :(w)  it  is  *sufiicient  to  state,  that  in  actions 

(«)  Child  V.  Affleck,  9  B.  &  C.  403.     See  this  case,  ante,  p.  232. 

[w)  Stark,  on  Slander.  Neither  is  it  necessary  to  enter  into  a  discussion  of  what 
expressions  arc,  and  what  are  not  actionable.  It  may,  however,  be  remarked,  that 
where  the  expressions  used  are  capable  of  a  harmless  and  also  of  an  injurious  inean- 
ino-,  the  plaintiff  is  at  liberty  to  point  them  by  innuendo  to  the  latter,  ii\  in  their  ordi- 
nary sense,  they  are  capable  of  such  a  construction.  Thus,  in  Clegg-  v  LafFer,  1(1 
BiiiT.  250,  where  the  defendant,  in  writing-  to  one  of  liis  friends,  said  of  the  plainlitf, 
"  He  is  so  inflated  with  two  or  three  hundred  pounds,  which  he  has  made  in  my  service, 
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for  slantlcr,  tlie  general  rule  is,  that  where  the  natural  consequence  of  the 
words  is  a  damage ;  as  if  they  import  a  charge  of  having  been  guilty  of  a 
crime,  or  of  having  a  contagious  distempei',  or  if  they  are  prejudicial  to 
a  person  in  an  office,  or  to  a  person  of  a  profession  or  trade,  they  are,  in 
themselves,  actionable ;  in  other  cases,  the  party  who  brings  an  action  for 
words  must  show  the  damage  which  he  has  received  from  them. (a) 

From  hence,  it  appears  that  an  action  for  slander  may  be  maintained 
by  a  servant,  without  proof  of  special  damage,  where  the  imputation 
affects  him  in  his  situation  of  servant,  that  is,  where  it  is  made  with  refer- 
ence to  his  character  or  conduct  as  such,  and  imputes  to  him  the  want  of 
some  qualification  for  or  misconduct  in  his  situation. 

Thus,  in  Seaman  v.  Bigg,(  ?^)  in  the  time  of  Charles  I. :  it  was  held,  that 
the  words  ''Thou  are  a  cozening  knave,  and  hast  cozened  thy  master  of 
a  bushel  of  barley,"  spoken  off  a  bailiff  and  servant  in  husbandry,  were 
actionable;  "  for,"  said  the  Court,  "  though  true  it  is  generally  an  action 
will  not  lie  for  calling  one  '  cozening  knave,'  j'et  where  the  words  are 
spoken  of  one  who  is  a  servant  and  accomptant,  and  whose  credit  and 
maintenance  ^depends  upon  his  faithful  dealing,  and  he,  by  such  ^  m,-.^  i --i 
disgraceful  words,  is  deprived  of  his  livelihood  and  means  of '-  ~  J 
maintenance,  there  is  good  reason  it  should  bear  an  action  that  he  might 
have  recompence  for  his  loss  of  credit  and  means." 

But  unless  the  imputation  be  connected  with  the  servant's  occupation, 
or  shew  the  want  of  some  general  requisite,  no  action  can  be  maintained 
in  respect  of  it.  "  Every  authority  which  I  have  been  able  to  find,"  said 
Bay  ley,  B.,  in  Lumby  v.  Allday,(z)  "  either  shews  the  want  of  some 
general  requisite,  as  honesty,  capacity,  fidelity,  &c.,  or  connects  the  im- 
putation  with  the  plaintiff's  oflice,  trade  or  business."  In  that  case, 
therefore,  where  the  defendant  said  of  the  plaintiff,  who  was  clerk  to  the 
Birmingham  and  Stafibrdshire  Gas  Light  Company,  "  You  are  a  fellow,  a 
disgrace  to  the  town,  unfit  to  hold  your  situation  for  your  conduct  with 
whores.  I  will  have  you  in  the  Argus.  You  have  bought  up  all  the 
copies  of  the  Argus  knowing  you  have  been  exposed.  You  may  drown 
yourself,  for  you  are  not  fit  to  live,  and  are  a  disgrace  to  the  situation  you 
hold."  Bayley,  B.,  intimated  a  strong  opinion  that  the  charge  proved 
was  not  actionable;  because  the  imputation  it  contained  did  not  imply  the 
want  of  any  of  those  qualities  which  a  clerk  ought  to  possess,  and  because 
the  imputation  had  no  reference  to  his  conduct  as  clerk. 

And  where  the  plaintiff  complains  of  the  imputation  of  scandalous  cou- 

—  God  only  knows  whether  honestly  or  otherwise, — that,"  «&c.,  and  the  plaintiff  in  his 
declaration  cxpliiincd  the  words  by  innuendo,  thus,  "  Meaning-  to  insinuate  that  the  plain- 
tiff had  conducted  himself  in  a  dislioncst  manner  in  the  defendant's  service."  The 
Court  of  Common  Pleas  held,  tliat  tiie  innuendo  did  not  exceed  the  limits  wliicli,  accord- 
injr  to  the  definitions  in  tiie  autliorilies,  it  is  allowed  to  make.  See  further  on  tliis 
point,  1  VVnis.  Sauiid.  243  a,  note  (/);  Griffiths  v.  Lewis,  8  Q.  B.  841.  But  the  innu- 
endo must  not  be  too  large ;  Day  v.  Robinson,  1  A.  &  E.  554 ;  Wheeler  v.  Haynes,  9 
A.  &  E.  2SG.     Sec  Williams  v.  Gardiner,  1  M.  &  W.  245. 

(tt)  Bac.  Abr.,  tit.  "Slander,"  A.;   1  8tark.  on  Slander,  10. 

ly)  Cro.  Car.  480  ;  and  see  Reginald's  case,  Cro.  Car.  5G3,  where  similar  words  wore 
held  actionable  when  spoken  of'  a  deputy  clerk  to  a  register.  See  also  Wright  v. 
Moorhousc,  Cio.  Eliz.  358. 

(2)  1  Cr.  &J.  305. 


198  smith's    master    and    servant. 

duct  in  his  occupation,  it  is  necessary  for  him  to  set  forth,  in  the  declara- 
tion, in  what  manner  it  was  connected  with  Ms  occupation  by  the  defend- 
ant.(a)  And,  therefore  in  an  action  for  slander,  of  a  salaried  superintendent 
of  police  at  Leeds,  where  the  declaration  did  not  shew  how  the  slander  was 
connected  by  the  defendant  with  the  plaintiff's  office,  judgment  was  arres- 
ted.(6) 

Where  the  words  complained  of  by  the  plaintiff  are  not  actionable  per 
se,  it  becomes  necessary  for  the  plaintiff  to  allege  and  prove  what  is  called 
special  damage,  i.  e.,  some  actual  specific  injury  resulting  from  the  use  of 
r*9dS1  *^^  words.  And  it  is  also  necessary  for  the  plaintiff  *to  prove 
L  ■^  special  damage  where  it  is  alleged  in  a  declaration  for  words 
which  are  actionable  per  se.  But,  in  either  of  those  cases,  it  is  said  not 
to  be  sufficient  for  the  plaintiff  to  prove  a  mere  wrongful  act  of  a  third 
person  induced  by  the  slander,  but  that  the  special  damage  complained  of 
must  be  the  legal  and  natural  consequence  of  the  words  spoken. 
Therefore  in  an  action  for  slander, (f)  where  the  special  damage 
alleged  was  that  in  consequence  of  words  used  by  the  defendant, 
J.  0.  had  discharged  the  plaintiff,  and  R.  P.  had  refused  to  hire 
him :  and  it  appeared  that  the  plaintiff  had  been  retained  by  J.  0.  as  a 
journeyman  for  a  year  at  certain  wages,  and  that  before  the  expiration  of 
the  year  his  master  had  discharged  him  in  consequence  of  certain  words 
spoken  by  the  defendant,  who  accused  the  plaintiff  of  cutting  his  cordage  : 
and  it  also  appeared  that  the  plaintiff  afterwards  applied  to  R.  P.  for  em- 
ployment, but  he  refused  to  employ  him,  in  consequence  of  the  words, 
and  because  Ids  former  master  had  discharged  him  for  the  offence  impu- 
ted to  him  :  it  was  held,  that  the  action  could  not  be  maintained,  as  the 
special  damage  alleged  was  not  the  legal  and  natural  consequence  of  the 
words  spoken.  And  Lord  Ellenborough  added,  "  Here  it  was  an  illegal 
consequence  ;  a  mere  wrongful  act  of  the  master,  for  which  the  defendant 
was  no  more  answerable  than  if,  in  consequence  of  the  words,  other  per- 
sons had  afterwards  assembled  and  seized  the  plaintiff  and  thrown  him  into 
a  horsepond  by  way  of  punishment  for  his  supposed  transgression.  Upon 
the  second  ground  non  liquet,  that  the  refusal  by  R.  P.  to  employ  the 
plaintiff,  was  in  consequence  of  the  words  spoken,  as  it  is  alleged  to  be  : 
there  was  at  least  a  concurrent  cause,  the  act  of  his  former  master  in  re- 
fusing to  continue  him  in  his  employ  ;  which  was  more  likely  to  weigh 
with  R.  P.  that  the  mere  words  themselves  of  the  defendant." 

Upon  similar  principles,  in  an  action  for  slander  by  a  shopworaan  and 
servant,  for  saying  of  her  she  secreted  Is.  6d.  under  the  till,  stating, 
"these  are  not  times  to  be  robbed  :"(cZ)  in  consequence  of  which  it  was 
alleged  one  S.  refused  to  engage  her  in  his  service :  judgment  was  arrest- 
r*94Q1  ^^  *^^  ^^^®  ground  that  the  special  damage  alleged  *was  not  the 
L  -J  natural  result  of  the  words  used.  And  Patteson,  J.,  observed, 
"  It  is  said  that  the  words  are  actionable,  because  a  person,  after  hearing 
them,  chose  in  his  caprice  to  reject  the  plaintiff  as  a  servant.  But  if 
the  matter  was  not  in  its  nature  defamatory,  the  rejection  of  the  plaintiff 

(a)  See  Ayre  v.  Craven,  2  A.  &  E.  8;  Doyley  v.  Roberts,  3  Bing.  N.  C.  835 ;  Suutliee 
V.  Denny,  1  Exc.  196;  Hopwood  v.  Thorn,  8  C.  B.  293. 

(b)  James  v.  Brook,  9  Q.  B.  7.  (c)  Vicars  v.  Wilcocks,  8  East,  1. 

(d)  Kelly  v.  Partington,  5  B.  «fc  Ad.  645  ;  and  see  Ashley  v.  Harrison,  1  Esp.  48; 
Taylor  v.  Neri,  1  Esp.  396,  ante,  p.  78. 
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cannot  be  considered  the  natural  result  of  the  speaking  of  the  words.  To 
make  the  speaking  of  the  words  wrongful,  they  must,  in  their  nature,  be 
defamatory." 

But  these  cases  have  not  been  altogether  approved  of  :{(')  and,  in  a  sub- 
sequent case,  it  was  held  that  the  discharge  of  the  plaintiff  by  her  employ- 
er, in  consequence  of  words  used  by  the  defendant,  was  not  too  remote  an 
injury  to  entitle  the  plaintiff  to  recover  damages  in  respect  of  it,  the  Court 
distino-uishinff  that  case  from  Vicars  v.  Wilcocks.  The  case  alluded  to  is 
Knight  V.  Gribbs,!'/)  in  which  it  appeared  that  the  plaintiff  and  another 
young  woman  lodged  in  the  house  of  E,,  whose  wife  was  a  straw  bonnet 
maker,  and  employed  them  in  the  way  of  her  business.  The  defendant 
who  was  landlord  of  the  house,  and  lived  nest  door  but  one,  came  to  Mrs 
E.,  and  spoke  of  the  plaintiff  and  her  fellow  lodger  thus  :  ''I  am  ashamed 
of  their  conduct ;  they  were  singing  and  making  a  noise,  and  tabouring 
the  windows  Ci.  e.  tapping  them  with  their  fingers ;)  it  is  no  use  their  de- 
nying it ;  their  conduct  is  shameful  and  disgraceful,  more  like  a  bawdy- 
house  than  anything  else,  and  no  moral  person  would  like  to  have  such 
people  in  his  house.''  After  this  Mrs.  E.  dismissed  them,  which  was  the 
special  damage  complained  of.  She  gave  the  following  evidence  as  to  her 
motives :  "  I  dismissed  them  because  I  thought  it  would  offend  the  de- 
fendant to  keep  her  longer ;  it  was  in  consequence  of  what  he  had  said. 
It  was  not  because  I  believed  the  words,  but  because  I  was  afraid  that  it 
would  offend  the  defendant  to  keep  her ;  he  was  my  landlord,  and  came 
to  complain  of  the  conduct  of  my  lodgers."  The  plaintiff  recovered  a 
verdict,  *with  which  the  Court  refused  to  interfere,  Parke,  J.,  p*ocQ-| 
observing,  '<It  is  said  that  the  witness  would  have  turned  the  L  "  J 
plaintiff  away  on  the  defendant's  wish  to  that  effect  being  intimated,  al- 
though no  slanderous  words  had  been  used.  But  it  is  clear  that  if  the 
words  in  question  had  not  been  used  the  plaintiff  would  not  have  been 
dismissed ;  and  it  is  sufficient  for  this  action  to  shew  that  she  was  turned 
out  in  consequence  of  such  words  of  the  defendant.  The  effect  of  the 
evidence  may  be,  that  the  witness  would  have  turned  the  plaintiff  away 
if  different  words  had  been  used,  but  different  words  were  not  used,  and 
she  was  sent  away  in  consequence  of  these.  In  Vicars  v.  Wilcocks,  sup- 
posing the  point  there  to  have  been  rightly  decided^  there  were  two  dis- 
tinct causes  of  the  special  damage ;  the  words  used,  and  an  act  done  by  a 
third  person ;  and  the  damage  might  have  resulted  from  either."  And 
Patteson,  J.,  added,  "  The  case  is  not  like  Vicars  v.  Wilcocks,  because 
here  the  whole  cause  of  the  special  damage  proceeds  from  the  defendant 
himself;  nothing  is  done  by  any  other  persons." 

Before  quitting  this  part  of  our  subject,  it  may  be  noticed,  that  iu 
Hurrell  v.  EIlis,((/)  it  was  held,  that  an  action  lies  by  a  cabdriver  against 

(«)  See  1  Stark,  on  Slander,  206,  note(a;).  That  learned  author  considers  Vicars  v. 
Wilcoclis  inconsistent  with  the  cases  in  which  the  special  damage  has  consisted  ot'loss 
of  marriage,  where  the  party,  wlio,  by  reason  of  the  slander,  broke  off  the  marriage;, 
was  under  a  promise  to  marry;  and  see  Morris  v.  Langdale,  2  B.  tS;:.  P.  284  ;  Green  v. 
Button,  2  Cr.  M.  &  R.  707,  and  the  note  to  Vicars  v.  Wilcocks,  2  Smith's  L.  C.  300. 

(/)1A.&E.  43.  (o)  2  C.  13.  295. 
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bis  master  for  wrongfully  and  unjustly  defacing  his  license  as  a  driver, 
under  tbe  statute  6  &  7  Vict.  c.  86(A)  (which  by  sect.  21  of  that  statute 
the  proprietor  of  every  hackney  carriage  is  required  to  retain  in  his  pos- 
session whilst  the  driver  remains  in  his  service,)  and  which  license  the  de- 
fendant had  defaced  by  writing  upon  it  a  bad  character  of  the  plaintiff  as 
a  driver.  And  it  was  held,  after  verdict,  to  be  not  necessary  to  aver  that 
it  was  maliciously  done.  But  in  a  previous  case,(i)  Lord  Abinger  had 
stated  his  opinion,  that  if  a  servant  enter  into  a  service,  and  bring  a  writ- 
ten character  with  him,  his  master  could  not  be  considered  to  do  wrong 
if  he  wrote  upon  it  that  the  person  to  whose  character  it  related  had  after- 
wards been  in  his  service,  and  was  dismissed  for  ill  behaviour. 

[*251]      false  and  forged  characters— statute  32  geo.  3.  c.  56. 

If  a  master  knowingly  give  a  false  character  of  a  servant  to  a  person 
altout  to  lure  him,  and  the  servant  afterwards,  rob  or  injure  his  new  mas- 
ter, he  may,  in  an  action  for  the  deceit,  recover  from  the  former  master 
the  damages  he  has  sustained  in  consequence  of  such  false  character  hav- 
ing been  given. (7^) 

Moreover,  in  such  cases  a  criminal  responsibility  is  sometimes  incur- 
red by  a  person  giving  a  false  character.  By  the  statute  32  Geo.  3,  c.  56, 
after  reciting  that  "  whereas  many  false  and  counterfeit  characters 
of  servants  have  either  been  given  personally,  or  in  writing,  by  evil  dis- 
posed persons,  being,  or  pretending  to  be,  the  master,  mistress,  retainer, 
or  superintendent  of  such  servants,  or  by  persons  who  have  actually  re- 
tained such  servants  in  their  respective  service,  contrary  to  truth  and 
justice,  and  to  the  peace  and  security  of  his  Majesty's  subjects;  and 
whereas  the  evil  herein  complained  of  is  not  only  difficult  to  be  guarded 
against,  but  is  also  of  great  magnitude,  and  continually  increasing,  and 
no  sufficient  remedy  has  hitherto  been  applied :"  it  is  enacted  that,  after 
1st  of  July,  1792  :— 

"  If  any  person  or  persons  shall  falsely  personate  any  master  or  mis- 
tress, or  the  executor,  administrator,  wife,  relation,  housekeeper,  steward, 
agent  or  servant  of  any 'such  master  or  mistress,  o?i(7(?)  shall,  either  per- 
sonally or  in  writing,  give  any  false,  forged,  or  counterfeited  character  to 
any  person  offering  him  or  herself  to  be  hired  as  a  servant  into  the 
service  of  any  person  or  persons,  then  and  in  such  case,  every  such  per- 
son or  persons  so  offending,  shall  forfeit  and  undergo  the  penalty  or  pun- 
ishment thereinafter  mentioned. 

'<If  any  person  or  persons  shall  knowingly  and  willingly  pretend,  or 
falsely  assert  in  writing,  that  any  servant  has  been  hired  or  retained  for 
any  period  of  time  whatsoever,  or  in  any  station  or  capacity  whatsoever 
other  than  that  for  which,  or  in  which  he,  she,  or  they  shall  have  hired 

(//)   For  regulating  Iiackney  and  stage  carriages  in  and  near  London. 

(i)  Taylor  v.  Rowan,  7  C.  &  P.  70  ;  S.  C.  1  M.  &  Rob.  490. 

[k)  See  Pasley  v.  Freeman,  3  T.  R.  51  ;  S.  C.  2  Smith's  L.  C.  56,  in  the  note  to 
which  will  be  found  a  discussion  of  the  interesting  question  how  far  legal,  without 
moral,  fraud,  furnishes  a  ground  for  action. 

(/)  Sic. 
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or  retained  such  servant  in  his,  her,  or  *their  service  or  employ-  j-^^^^^-. 
ment,  or  for  the  service  of  any  other  person  or  persons,  that  L  -  "J 
then,  and  in  either  of  the  said  cases  such  person  or  persons  so  offending 
as  aforesaid  shall  forfeit  and  undergo  the  penalty  or  punishment  therein 
mentioned. 

''If  any  person  or  persons  shall  knowingly  and  wilfully  pretend  or 
falsely  assert,  in  writing,  that  any  servant  was  discharged,  or  left  his, 
her,  or  their  service  at  any  other  time  than  that  at  which  he  or  she  was 
discharged,  or  actually  left  such  service,  or  that  any  such  servant  had 
not  been  hired  or  employed  in  any  person's  service,  contrary  to  truth,  that 
then,  and  in  either  of  the  said  cases,  such  person  or  persons  shall  forfeit 
and  undergo  the  penalty  or  punishment  thereinafter  mentioned. 

"  If  any  person  shall  offer  himself  or  herself  as  a  servant,  asserting 
or  pretending  that  he  or  she  hath  served  in  any  service  in  which  such 
servant  shall  not  actually  have  served,  or  with  a  false,  forged,  or  counter- 
feit certificate  of  his  or  her  character,  or  shall  in  anywise  add  to,  or  alter, 
efface  or  erase  any  word,  date,  matter  or  thing  contained  in,  or  referred 
to,  in  any  certificate  given  to  him  or  her,  by  his  or  her  last  or  former 
actual  master  or  mistress,  or  by  any  other  person  or  persons  duly  au- 
thorized by  such  master  or  mistress  to  give  the  same,  that  then,  and  in 
either  of  the  said  cases,  such  person  or  persons  shall  forfeit  and  undergo 
the  penalty  or  punishment  thereinafter  mentioned. 

"  If  any  person  or  persons,  having  before  been  in  service,  shall  when 
offering  to  hire  himself,  herself,  or  themselves  as  a  servant  or  servants 
in  any  service  whatsoever  falsely  and  wilfully  pretend  not  to  have  been 
hired  or  I'etained  in  any  previous  service  as  a  servant,  that  then  and  in 
such  case  such  person  or  persons  shall  forfeit  and  undergo  the  penalty  or 
punishment  thereinafter  mentioned. 

"If  any  person  or  persons  shall  be  convicted  of  any  or  either  of  the 
offence  or  offences  aforesaid  by  his,  her,  or  their  confession,  or  by  the 
oath  of  one  or  more  credible  witness  or  witnesses  before  two  or  more 
justices  of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town, 
or  place  where  the  offence  or  offences  shall  have  been  committed  (which 
oath  such  justices  are  hereby  empowered  and  required  to  administer,) 
every  such  offender  or  offenders  shall  forfeit  the  sum  of  twenty  pounds, 
one  moiety  whereof  shall  be  paid  to  the  person  or  persons  on  whose  *in- 
formation  the  party  or  parties  offending  shall  have  been  con-  j-^cyrr,-, 
victed,  and  the  other  moiety  thereof  shall  go  and  be  applied  for  ^  "  J 
the  use  of  the  poor  of  the  parish  wherein  the  offence  shall  have  been 
committed ;  and  if  the  party  who  shall  have  been  so  convicted  shall  not 
immediately  pay  the  said  sum  of  twenty  pounds  so  forfeited,  together 
with  the  sum  of  ten  shillings  for  the  costs  and  charges  attending  such 
conviction,  or  shall  not  give  notice  of  appeal  and  enter  into  recognizance 
in  the  manner  thereinafter  mentioned  and  in  that  behalf  provided,  such 
justices  shall  and  may  commit  every  such  offender  to  the  house  of  cor- 
rection, or  some  other  prison  of  the  county,  riding,  division,  citj-,  liberty, 
town,  or  place  in  which  he  or  she  shall  have  been  convicted,  there  to  re- 
main and  be  kept  to  hard  labour,  without  bail  or  mainprize,  for  any 
time  not  exceeding  three  months  nor  less  than  one  month,  or  until  he 
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or  she  pay  tlie  said  sum  so  forfeited,  together  with  such  costs  and  charges 
as  aforesaid." 

And  by  sect.  7,  after  reciting  that  "  it  most  frequently  happens  that 
no  person  is  present  at  or  privy  to  the  giving  of  the  character  of  a  ser- 
vant, except  the  persons  by  and  to  whom  the  same  is  given,"  it  is  enact- 
ed ''  that  the  informer  in  any  of  the  cases  aforesaid  shall  be  and  shall  be 
deemed  and  taken  to  be  a  competent  and  good  witness  in  law,  notwith- 
standing he  shall  be  entitled  to  a  part  of  the  said  penalty  where  the  same 
shall  be  levied  as  aforesaid." 

By  sect.  8  it  is  provided,  "  that  if  any  servant  or  servants,  who  shall 
have  been  guilty  of  any  of  the  offences  aforesaid,  shall  before  any  infor- 
raation  has  been  given  or  lodged  against  him,  hci',  or  them  for  such 
offence  discover  and  inform  against  any  person  or  persons  concerned  with 
him,  her,  or  them  in  any  oflFence  against  this  act,  so  as  such  offender  or 
offenders  be  convicted  of  such  offence  in  manner  aforesaid,  every  such 
servant  or  servants  so  discovering  and  informing  shall  thereupon  be  dis- 
charged and  indemnified  of,  from,  and  against  all  penalties  and  punish- 
ments to  which  at  the  time  of  such  information  given  he,  she,  or  they 
might  be  liable  by  this  act  for  or  by  reason  of  such  his,  her,  or  their  own 
offence  or  offences." 

By  sect.  9,  for  the  more  easy  and  speedy  conviction  of  offenders 
against  this  act,  it  is  enacted,  "  that  all  justices  of  the  peace  before 
whom  any  person  or  persons  shall  be  convicted  of  any  offence  against 
the  act  shall  and  may  cause  the  conviction  to  be  drawn  up  in  the  follow- 
r*9^i.'l  ^°S  *form  of  words,  or  in  any  other  form(?)  of  words  to  the 
L        -'  same  effect,  as  the  case  shall  happen,  viz. : — 

"Be  it  remembered,  that  on  the  day  of  in  the  year  of 

our  Lord  A.  B.  is  convicted  before  us  two  of  bis  Ma- 

jesty's justices  of  the  peace   for  the  county  [sjiecifying  the  of- 

fence, and  the  time  and  ^lace  when  and  where  the  same  was  committed, 
as  the  case  shall  he.\ 

"  G-iven  under  our  hands  and  seals  the  day  and  year  aforesaid." 

And  by  sect.  10  it  is  provided,  "  that  if  any  person  shall  think  him- 
self or  herself  aggrieved  by  anything  done  in  pursuance  of  this  act,  such 
person  may  appeal  to  the  justices  of  the  peace  at  the  next  general  or 
quarter  sessions  of  the  peace  to  be  held  for  the  county  or  place  wherein 
the  cause  of  complaint  shall  have  arisen,  such  appellant  entering  into  a 
recognizance,  with  two  sufficient  sureties  in  the  sum  of  twenty  pounds 
each,  conditioned  to  try  such  appeal,  and  abide  the  order  of  and  to  pay 
such  costs  as  shall  be  awarded  by  such  justices  at  such  general  or  quar- 
ter sessions,  upon  due  proof  of  such  notice  being  given  as  aforesaid,  and 
of  the  entering  into  such  recognizance ;  which  said  justices  shall  hear 
and  finally  determine  the  causes  and  matters  of  such  appeal  in  a  sum- 
mary way,  and  award  such  costs  to  the  parties  appealing  or  appealed 
against  as  they,  the  said  justices  shall  think  proper,  and  the  determina- 
tion of  such  general  or  quarter  sessions  shall  be  final,  binding  and  con- 
clusive to  all  intents  and  purposes ;   and  no  conviction  or    order  made 

(Z)  See  11  &  12  Vict.  c.  43. 
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concerning  any  matters  aforesaid,  or  any  other  proceedings  to  be  had 
touching  the  conviction  or  convictions  of  any  offender  or  offenders 
against  this  act,  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  of  his  Ma- 
jesty's Courts  of  record  at  Westminster. 
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MURDER   OF    MASTER   BY    SERVANT. 

Formerly,  both  by  the  common  law  and  also  by  the  stat.  25  Edw.  3, 
st.  5,  c.  2,  it  was  petit  treason  for  a  servant  to  kill  his  master  or  mis- 
tress.(a)  So  much  of  the  stat.  25  Edw.  3,  however,  as  relates  to  petit 
treason,  was  repealed  by  9  Geo.  4,  c.  31,  whereby  it  is  enacted  (sect.  2), 
that  every  offence  which  before  the  1st  of  July,  *1828,  would  r^oe:,n-\ 
have  amounted  to  petit  treason,  shall  from  that  day  be  deemed  L  ^  J 
to  be  murder  only  and  no  greater  offence,  and  all  persons  guilty  in  re- 
spect thereof,  whether  as  principals  or  accessories,  shall  be  dealt  with, 
indicted,  tried,  and  punished  as  principals  and  accessories  in  murder.(i) 

ASSAULTS    COMMITTED    BY   SERVANTS   ON   THEIR   MASTERS. 

The  21st  section  of  5  Eliz.  c.  4,  which  provided  a  special  punishment 
for  assaults  committed  by  servants  on  masters,  was  repealed  by  9  Geo.  4, 
c.  31,  s.  1,  and  the  offence  is  now  punishable  in  the  same  way  as  assaults 


(a)  See  3  Inst.  20;  Dalt.  Just.  eh.  142. 

(6)  See  further  on  tliis  subject,  Russ.  on  Crimes. 


204  smith's    master    and    servant. 

committed  by  other  persons. (c)  By  sect.  25  of  that  act  it  is  enacted, 
that  if  any  person  shall  be  charged  with  and  convicted  of  an  assault  with 
intent  to  commit  felony,  or  of  any  assault  committed  in  pursuance  of  any 
conspiracy  to  raise  the  rate  of  wages,  the  Court  may  sentence  the  offender 
to  be  imprisoned,  with  or  without  hard  labour,  in  common  goal  or  house 
of  correction  for  any  term  not  exceeding  two  years,  and  may  also  (if  it 
shall  so  think  fit)  fine  the  offender  and  require  him  to  find  sureties  for 
keeping  the  peace. ('cZ) 

burglary  of  a  servant  in  his  master's  house. 

A  servant,  who  lives  in  his  master's  house,  may  be  guilty  of  burglary 
in  that  house  as  well  as  a  stranger,  for  the  opportunity  which  his  situa- 
tion affords  him  of  committing  that  crime,  aggravates  rather  than  extenu- 
j.(^p.„-|  ates  his  guilt,  (e)  Where,  therefore,  one  of  the  servants  *in  the 
L  "  J  house  opened  his  lady's  chamber  door  (which  was  fastened  with  a 
brass  bolt),  with  design  to  commit  a  rape.  King,  C.  J.  ruled  it  to  be  bur- 
glary, and  the  defendant  was  convicted  and  transported.  (/)  And 
where(r/)  a  servant,  in  the  night  time,  opened  the  street  door  and  let  in 
a  robber,  and  shewed  him  the  sideboard,  from  whence  he  took  the  plate, 
and  then  again  opened  the  door  and  let  him  out :  it  was  held,  at  a  meet- 
ing of  all  the  Judges,  to  be  burglary  in  the  servant  as  well  as  the  other, 
and  he  was  afterwards  executed. 

But  in  the  case  of  a  servant  opening  a  door  of  his  master's  house  for 
a  felonious  purpose,  without  any  plan  or  conspiracy  with  other  persons 
to  commit  a  robbery,  it  seems  to  have  been  considered  that  the  question, 
whether  such  act  will  amount  to  a  breaking,  must  depend  upon  the  point 
whether  the  door  might  have  been  opened  by  the  servant  in  the  course 
of  his  trust  and  employment.  Thus,  it  is  said  that  if  a  servant  unlatch 
a  door,  or  turn  a  key  in  a  door  of  his  master's  house,  and  steal  property 
out  of  the  room,  such  opening  of  the  door,  being  within  his  trust,  is  not 
a  breaking :  but  that  if  a  servant  break  open  a  door,  whether  outward  or 
inward,  (as  a  closet,  study,  or  counting-house),  and  steal  goods,  such 
opening,  not  being  within  his  trust,  will  amount  to  a  breaking  of  the 
house,  either  within  the  statutes  relating  to  the  breaking  of  dwelling- 
houses  in  the  day  time,  or  within  the  law  of  burglary. (/t) 

(c)  See  9  Geo.  4,  c.  31,  ss.  27,  28,  29.  And  as  to  the  costs  and  expenses  of  indict- 
ment under  sect.  29,  see  14  &,  15  Vict.  c.  55,  s.  3.  Justices,  however,  have  no  juris, 
diction  under  9  Geo.  4,  c.  31,  s.  27,  to  convict  of  an  assault  except  upon  the  complaint  of 
the  party  aggrieved ;  Reg.  v.  Deny,  1  L.  M.  &  P.  230. 

{d)  Justices  Imve  a  discretion  as  to  admitting  to  bail  persons  charged  with  assault 
in  pursuance  of  conspiracy  to  raise  wages;   1 1  *lfc  12  Vict.  c.  42,  s,  23. 

(e)  See  4  Bl.  Comni.  227  ;  Bac.  Abr.,  tit.  "Burglary."  As  to  burglary  in  general, 
see  1  Russ.  on  Cr.,  bk.  4,  ch.  1. 

(/)  Rex  v.  Gray,  1  Str.  481. 

{g)  Cornwall's  case,  2  Str.  811 ;  and  see  19  St.  Tr.  782,  note;  1  Hale  P.  C.  486. 
Where  a  servant  opened  the  door  and  let  in  a  robber  for  the  purpose  of  catching  him, 
having  previously  communicated  with  the  police,  it  was  held,  that  the  robber  could  not 
be  convicted  of  burglary ;  Reg.  v.  Johnson,  Carr.  &  M.  218. 

(/i)  1  Russ.  on  Crimes,  794,  citing  2  Hale,  354,  352,  but  the  learned  editor  of  the 
3rd  ed.  (Greaves)  adds,  "sed  qua?re,  and  see  Edmond's  case,  Hutt.  20;  Kel.  67;  1 
Hale,  554,  where  a  servant  who  unlatched  the  slairfoot  door  and  went  with  a  hatchet 
to  kill  his  master,  was  held  guilty  of  burglary." 
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SERVANTS  NEGLIGENTLY   SETTING   FIRE   TO  THEIR  MASTER'S  HOUSE,  &C. 

By  statute  14  Geo.  3,  c.  78,  s,  84,  after  reciting  that  *fires  j.^^^^  „.. 
often  happen  by  the  ncgligence(i')  and  carelessness  of  servants,  it  L  "'  J 
is  enacted.  That  if  an}'  menial  or  other  servant  or  servants,  through  negli- 
gence or  carelessness,  shall  fire  or  cause  to  be  fired  any  dwelling-house, 
or  outhouse  or  houses,  or  other  buildings,  whether  within  the  limits  of 
that  act,  or  elsewhere  within  the  kingdom  of  Great  Britain,  such  servant 
or  servants  being  thereof  lawfully  convicted,  by  the  oath  of  one  or  more 
credible  witness  or  witnesses,  made  before  two  or  more  of  his  Majesty's 
justices  of  the  peace,  shall  forfeit  and  pay  the  sum  of  one  hundred  pounds 
unto  the  churchwardens  or  overseers  of  such  parish  where  such  fire  shall 
happen,  to  be  distributed  amongst  the  sufferers  by  such  fire  in  such  propor- 
tions as  to  the  said  churchwardens  shall  seem  just;  and  in  case  of  default 
or  refusal  to  pay  the  same  immediately  after  such  conviction,  the  same 
being  lawfully  demanded  by  the  said  churchwardens,  that  then  and  in  such 
case  such  servant  or  servants  shall,  by  warrant  under  the  hands  and  seals 
of  two  or  more  of  his  Majesty's  justices  of  the  peace,  be  committed  to 
the  common  gaol  or  house  of  correction,  as  the  said  justices  think  fit,  for 
the  space  of  eighteen  months,  there  to  be  kept  to  hard  labour. (A-) 

SERVANT  OR    OTHER  PERSON   STEALING   IN   A  DWELLING-HOUSE    TO   THE 
VALUE  OP    FIVE   POUNDS   OR  MORE. 

It  is  enacted  by  7  &  8  Geo.  4,  c.  29,  s.  12,  '<  that  if  any  person  shall 
steal  in  any  dwelling-house  any  chattel,  *money,  or  valuable  secu-  |-,^^„ 
rity,  to  the  value  in  the  whole  of  five  pounds  or  more,  every  such  L  "     J 
offender,  being  convicted  thereof,  shall  suffer  death  as  a  felon." 

So  much  of  that  section,  however,  as  inflicts  the  punishment  of  death 
is  now  repealed, (/)  and  the  punishment  of  the  offence  is  provided  for  by 
the  7  Wm.  4  &  1  Vict.  c.  90,  whereby  it  is  enacted,  that  every  pei'son 
convicted  of  such  an  offence  ''  shall  be  liable  to  be  transported  beyond 
the  seas  for  any  term  not  exceeding  fifteen  years  nor  less  than  ten  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years."  And(7??) 
"  in  awarding  the  punishment  of  imprisonment  for  any  offence  punish- 
able under  this  act,  it  shall  be  lawful  for  the  court  to  direct  such  impri- 
sonment to  be  with  or  without  hard  labour  in  the  common  gaol  or  house 

(i)  Wilfully  setting'  fire  to  a  dwelling-house,  any  person  being  therein,  is  a  capital 
offence;  7  Wm.  4  &  1  Vict.  c.  89,  s.  2. 

{k)  This  "  clause  raising  the  same  sum  whatever  the  extent  of  suffering  and  the  num- 
ber of  the  sufferers,  and  inflicting  the  same  penalty  to  whatever  degree  the  negligence 
may  have  been  culpable,  without  any  power  to  lower  the  fine  or  shorten  liic  imprison- 
ment, can  scarcely  be  supposed  to  have  undergone  much  consideration  on  tiic  part  of 
the  legislature."  Per  Lord  Denman,  in  Filliter  v.  Phippard,  11  Q.  B.  354.  The 
enactment  in  the  text  is  a.  general  law;  Richards  v.  Easlo,  15  M.  &  \V.  251;  S.  C.  3 
D.  &L.  515;  and  see  Filliter  v.  Phippard,  ubi  supra.  It  is  not  repealed  by  llie  7 
&  8  Vict.  c.  84,  (which  repeals  some  part  of  14  Geo.  3,  c.  78).  See  Schedule  (A.)  to 
that  act. 

(Z)  It  was  first  repealed  by  2  &.  3  Wm.  4,  c.  62,  wiiicli  substituted  tiansportation 
for  life.  And  the  4  Wm.  4,  c.  44,  s,  3,  added,  hard  labour,  and  previous  imprison- 
ment.    Both  these  acts,  however,  are  repealed  by  7  Win.  4  &-  1  Vict.  c.  00. 

(m)  Sect.  3. 
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of  correction,  and  also  to  direct  that  the  offender  shall  be  kept  in  solitary 
confinement  for  any  portion  or  portions  of  such  imprisonment,  or  of  such 
imprisonment  with  hard  labour,  not  exceeding  one  month  in  any  one 
time,  and  not  exceeding  three  months  in  any  one  year,  as  to  the  court,  in 
its  discretion,  shall  seem  meet." 

It  is  not  thought  necessary  to  encumber  this  work  with  all  the  deci- 
sions on  this  statute,(«)  which  does  not  apply  exclusively  to  servants; 
though  it  obviously  applies  to  them  as  well  as  other  persons.  The  follow- 
ing decisions,  however,  having  taken  place  on  indictments  under  this  act 
against  servants,  could  not  well  be  omitted  here  consistently  with  the 
object  of  this  work. 

In  a  case(o)  which  happened  soon  after  the  passing  of  the  act 
of  Geo.  4,  a  shopman  was  charged  with  stealing,  in  a  dwelling-house, 
sixty-eight  yards  of  lace,  the  property  of  his  master.  The  prisoner  had 
sent  the  lace  (which  was  in  several  distinct  pieces)  from  Abingdon  to 
London  in  a  parcel  by  the  coach,  and  no  one  piece  of  lace  was  worth  five 
pounds  :  whereupon  his  counsel  suggested  that,  in  favorem  vitae,  it  might 
r«''>Pm  ^®  taken  that  the  pieces  of  lace  might  have  been  stolen  at  different 
L  *■  -•  *times;  but  Bolland,  B.,  said,  <'I  cannot  assume  that  to  have 
been  so;  we  find  that  the  lace  is  all  sent  in  one  parcel,  and  all  brought 
out  of  the  prosecutor's  house  at  once,  and  unless  you  can  give  some  evi- 
dence to  show  that  it  was  stolen  at  different  times,  you  do  not  raise  your 
point  J  but  even  if  you  did,  I  should  think  it  would  be  of  no  avail,  for 
on  the  last  Winter  Circuit,  it  appeared  that  a  person  at  Brighton  stole 
goods  in  the  same  way  that  you  wish  me  to  suppose  that  this  person  did ; 
for  it  was  shewn  that  he  stole  the  articles  one  or  two  at  a  time  and  under 
value,  but  that  he  carried  them  out  of  his  master's  house  all  together, 
the  articles  amounting  in  all  to  more  than  five  pounds  value;  and  Mr. 
Baron  Grarrow,  after  much  consideration,  held,  that  as  the  articles  were  all 
brought  out  of  the  prosecutor's  house  together,  it  was  a  capital  offence." 
The  prisoner  was  found  guilty. 

Where(^j)  an  underbutler  was  indicted  for  stealing  his  master's  plate  to 
the  value  of  18/.  5s.  in  his  dwelling-house,  and  found  guilty,  but  the  jury 
recommended  him   to  mercy  on  the  ground  that  they  believed  that  he 

(n)  See  them  collected  in  1  Russ.  on  Crimes,  book  4,  ch.  5. 

(o)  Rex  V.  Jones,  4  C.  &  P.  217. 

(/))  Reg.  V.  Phetheon,  9  C.  &  P.  552;  and  see  R.  v.  Wright,  9  C.  &  P.  554,  note, 
where  on  a  servant,  who  was  indicted  for  stealing  his  master's  plate,  selling  up  as  a 
defence  his  intention  to  replace  it,  Hullock,  B.,  (Holroyd,  J.,  being  present,)  left  it  to 
the  jury  to  say  whether  the  prisoner  took  the  plate  with  intent  to  steal  it,  or  whether 
he  merely  took  it  to  raise  money  on  it  for  a  lime  and  then  return  it,  for  that  in  the 
latter  case  it  was  no  larceny.  To  which  the  learned  reporters  add  the  following  note, 
"This  decision  has  given  rise  to  much  discussion,  in  various  cases;  and  much  diffi- 
culty has  been  found  in  applying  the  doctrine  it  lays  down  to  the  facts  of  particular 
transactions.  In  some  instances,  where  it  has  appeared  clearly  that  the  party  only 
intended  to  raise  money  on  the  property  for  a  temporary  purpose,  and,  at  the  lime  of 
pledging  the  article,  had  a  reasonable  and  fair  expectation  of  being  able  shortly  by  the 
receipt  of  money  to  take  it  out  of  pawn,  juries,  under  the  advice  of  the  Judge,  have 
acted  upon  the  doctrine  and  acquitted.  But,  in  other  instances,  where  they  could 
not  discover  any  reasonable  prospect  which  the  party  had  at  the  time  of  pledging 
of  being  able  soon  to  redeem  tiie  article,  they  have  considered  the  doctrine  as  inap- 
plicable, and  have  convicted.  See  also  Reg.  v.  HoUoway,  2  Carr.  «&  K.  944,  post,  p. 
252,  note  (s). 
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intended  to  replace  the  property,  which  it  appeared  he  had  pledged,  a  find- 
ing which  the  prisoner's  counsel  contended  amounted  to  a  verdict  of  not 
guilty,  Grurney,  B.,  without  ^expressing  any  opinion  on  the  point,  j-  ^om 
directed  that  the  prisoner  should  be  tried  on  another  indictment  L  *"  J 
which  had  been  found  against  him  for  stealing  a  silver  saucepan  belong- 
ing to  his  master.  This  also  the  prisoner  had  pledged ;  and  his  counsel 
contended  that  he  meant  to  replace  this  also.  But  in  summing  up,  Gur- 
ncy  B.,  said,  "  If  this  doctrine  of  an  intention  to  redeem  property  is  to 
prevail,  courts  of  justice  will  be  of  very  little  use.  A  more  glorious  doc- 
trine for  thieves  it  would  be  difficult  to  discover,  but  a  more  injurious 
doctrine  for  honest  men  cannot  well  be  imagined."  The  jury  found  the 
prisoner  guilty,  and  he  was  transported  for  fourteen  years. 

STEALING    IN    A   SHOP,  WAREHOUSE,    OR   COUNTING-HOUSE. 

The  statute  7  &  8  Geo.  4,  c.  29,  also  enacts,  sect.  15,  <<  That  if  any 
person  shall  break  and  enter  any  shop,  warehouse,  or  counting-house,  and 
steal  therein  any  chattel,  money,  or  valuable  security,  every  such  offender 
being  convicted  thereof  shall  be  liable  to  any  of  the  punishments  which 
the  court  may  award  as  hereinbefore  last  mentioned. 

The  punishment  of  this  offijnce  is  now  provided  for  by  the  statute  7 
Wm.  4  &  1  Vict.  c.  90,  ss.  2,  8.(5')  Upon  this  enactment  it  has  been 
held  by  Alderson,  B.,(r)  that  to  come  within  it  "the  place  must  be  more 
than  a  mere  workshop,  it  must  be  a  shop  for  the  sale  of  articles.  A  ' 
workshop,  such  as  a  carpenter's  shop  or  a  blacksmith's  shop,  would  not 
be  within  the  act." 

LARCENY   AND   EMBEZZLEMENT   BY    CLERKS    AND    SERVANTS. 

The  legal  distinction  between  these  two  offences  is,  that  the  former 
consists  in  the  felonious  taking  of  property,  &c.,  out  0/  the  j^osscssion  of 
the  master,  whether  that  possession  be  actual  or  constructive  :(.s-)  whilst 
the  *latter  consists  in  the  receiving  property,  &c.,  for  or  on  account  ^  ji^Qpn-i 
of  the  master,  and  fraudulently  appropriating  it,  hefore  it  reaches  L  "  ~J 
his  possession,  either  actual  or  constructive.  Morally  and  substantially, 
however,  the  offence  is  the  same  in  both  cases,  and,  accordingly,  the 
punishment  for  both  offences  is  now  the  same.  And  since  Lord  Camp- 
bell's recent  act  for  the  improvement  of  the  Administration  of  Criminal 
justice,(?)  there  is  little,  if  any,  practical  difference  between  them;  for  by 

iff)  Supra,  p.  259.  ^  (r)  In  Reg.  v.  Saunders,  9  C.  &  P.  79. 

(s)  In  Reg.  V.  Holloway,  2  Carr.  &  K.  946,  Parke,  B.,  said,  "The  definitions  of  lar- 
ceny are  none  of  them  complclc:  East's  is  tlic  most  so,  but  that  wants  some  explana- 
tion. His  definition  is,  "  the  wrongful  or  fraudulent  taking  and  carrying  away  by  any 
person  of  the  mere  personal  goods  of  another  from  any  place  with  a  felonious  intent  to 
convert  them  to  his  (the  taker's)  own  use,  and  make  them  his  own  property,  without 
the  consent  of  the  owner."  This  is  defective  for  not  stating  whalliic  fraudulent  taking 
is,  and  what  the  felonious  intent  is.  This  maybe  explained, — that  the  'taking'  is 
without  any  colour  of  right,  and  tiie  '  intent,'  an  intent  to  deprive  the  owner  ))erma- 
nently  of  the  property.  Cases  also  sliow  that  a  taking  of  goods  with  an  intent  to 
return  them  is  not  larceny."     See  Reg.  v.  Phetheon,  9  C.  &  P  55"-2,  note,  ante,  p.  'JGO. 

{t)  14  &  1.5  Vict.  c.  100,  s.  13,  post,  p.  289. 
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that  act,  a  person  indicted  for  one  of  those  offences  may  be  found  guilty 
of  the  other.  It  is,  however,  still  necessary  for  the  convenience  of  prac- 
titioners, to  advert  to  the  cases  which  have  been  decided  upon  the  distinc- 
tion above  pointed  out. 

At  common  law,  a  servant  might  be  guilty  of  felony  in  feloniously 
taking  away_  the  goods  of  his  master,  though  they  were  goods  under  his 
charge,  as  a  shepherd,  butler,  &c.,  and  may  at  this  day,  for  any  such 
offence,  be  indicted  as  for  a  felony  at  common  law;  but  at  common  law, 
if  a  man  had  delivered  goods  to  his  servant  to  keep  or  carry  for  him,  and 
he  carried  them  away  animo  furandi,  it  was  doubtful  whether  such  ser- 
vant was  guilty  of  felony,  or  merely  a  breach  of  trust.  These  doubts  gave 
rise  to  and  are  recited  in  the  statute  21  Hen.  8,  c.  7,  whereby  such  an 
offence  was  made  felony. («) 

r*orR"l  *Subsequent  decisions,  however,  established  that  where  a  party 
L  ^  -J  had  only  the  bare  charge  or  custody  of  the  goods  or  money  of 
another,  the  legal  possession  remained  in  the  owner,  and  the  party  might 
be  guilty  of  trespass  and  larceny  in  fraudulently  converting  them  to  his 
own  use.(i;)  This  rule  holds  universally  in  the  case  of  servants  whose 
possession  of  their  master's  goods  hy  dcUverij  of  their  master,  is  held 
to  be  the  possession  of  the  master  himself,  where  the  master  only  in- 
tended  to  part  with  the  custody  of  the  goods,  and  if  the  servant  convert  such 
goods  to  his  own  use,  it  is  larceny,  whether  he  had  a  felonious  intent  at 
the  time  he  received  them,  or  conceived  such  an  intention  afterwards. (i6-) 
♦  Thus,  in  the  case  of  a  butler  or  other  servant  to  whose  care  a  master  en- 
trusts his  plate  or  other  goods,  it  has  uniformly  been  held,  that  such  ser- 
vants are  guilty  of  felony  by  embezzling  such  plate  or  goods,  or  taking 
them  fraudulently  away  :  and  this  doctrine  is  not  confined  to  menial  servants 
only,  for  it  appears  both  by  Hale  and  Hawkins,  that  if  a  shepherd  who 
has  the  care  of  sheep,  and  who,  from  the  nature  of  his  employment,  must 
be  constantly  in  the  pastures,  take  away  any  part  of  the  flock  with  intent 
to  steal  it,  he  is  guilty  of  felony,  although  in  both  cases  the  plate  is  ac- 
tually delivered  to  the  butler,(.c)  and  the  sheep  to  the  shepherd,  for  the 


(h)  It  is  said  by  Gould,  J.,  in  Hex  v.  Wilkins,  1  Leach  C,  C.  520,  that  this  statute 
did  not  mean  to  weaken  but  assist  the  common  law.  But  it  is  remarkable  that  the 
statute  5  Eliz.  c.  10,  (which  revived  and  made  perpetual  the  statute  21  Hen.  8,)  recites, 
that  it  had  been  repealed  by  the  general  words  of  statute  1  M.  Sess.  J,  c.  1.  That 
statute  of  Mary,  however,  only  enacted,  that  all  offences  made  felony  during  the  reign 
of  Hen.  8,  ichich  were  not  ftlony  before,  should  be  repealed.  Hence,  it  would  seem, 
that  at  the  time  5  Eliz.  c.  40,  was  passed,  it  was  considered  that  servants  embezzling 
goods  entrusted  to  them  were  not  guilty  of  felony  at  common  law,  but  only  by  the 
statute  of  Hen.  8.  The  point,  however,  is  more  curious  than  important,  at  the  present 
day.     The  stat.  5  Eliz.  was  repealed  by  7  &  8  Geo.  4,  c.  27. 

{v)  Bac.  Abr.,  tit.  "  Master  and  Servant,"  M.  2;  Hale's  Hist.  P.  C.  505;  2  East,  P. 
C.  c.  If),  s.  14,  p.  5G4;  2  Russ.  on  Crimes,  ch.  16,  p.  153,  3rd  cd.,  where  several  cases 
wi!l  be  found  in  support  of  the  rule  stated  in  the  text. 

(w)  To  incite  a  servant  to  steal  his  master's  goods  is  a  misdemeanor,  indictable  at 
the  sessions,  although  it  be  not  charged  in  the  indictment  that  the  servant  stole  the 
goods,  nor  that  any  other  act  was  done  except  the  soliciting  and  inciting;  Rex.  v.  Hig- 
gins,  2  East,  5. 

[x)  In  Reg.  v.  Ashley,  1  Carr.  &  K.  198,  it  was  held,  that  plate  belonging  to  a  club 
could  not  be  described  as  the  properly  of  tlie  house  steward  in  an  indictment  against 
a  member  of  the  club  for  stealing  i'. 
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possession  still  remains  ia  the  inaster.(_y)  And  this  law  prevails  in  all 
*cases  where  servants  have  not  the  absolute  dominion  over  the  -.^^^ , .-, 
property,  but  arc  only  entrusted  with  the  care  or  custody  of  it  L  '"  J 
for  a  particular  purpose.  (;j) 

Thus,  a  foi-eman  and  bookkeeper  to  a  mercer,  not  residing  in  his  mas- 
ter's house,  but  going  there  every  day  to  transact  business,  who  received 
from  his  master  certain  bills  to  send  to  a  correspondent  by  post  in  the 
usual  course  of  business,  but  instead  of  sending  them  all,  kept  back  one 
for  which  he  obtained  cash  and  absconded  with  the  money,  was  held 
rightly  convicted  of  larceny;  as  the  possession  of  the  bill  still  remained 
in  his  master. (^«)  So  a  carter  going  away  with  his  master's  cart,  was 
holden  to  have  been  guilty  of  felony. (&)  So,  where  a  tradesman's  ser- 
vant and  porter  was  sent  with  a  package  of  goods  from  his  master's  house, 
with  directions  to  deliver  them  to  a  customer,  but  by  the  way  opened  the 
package,  sold  the  goods,  and  pocketed  part  of  the  price,  all  the  Judges 
held  this  to  be  felony. (c)  And  so  where  a  corn  factor,  having  purchased 
a  cargo  of  oats,  sent  his  servant  with  a  barge  to  receive  part  of  the  oats 
in  loose  bulk,  and  the  servant  ordered  some  of  the  oats  to  be  put  into 
Sicks,  which  he  afterwards  embezzled,  the  judges  held  it  to  be  larceny. ('?} 
So  a  servant  going  off  with  money  given  to  him  by  his  master  to  carry  to 
another,  and  applying  it  to  his  own  use,  was  holden  gviilty  of  larceny. (e) 

*And  so  it  is  held  to  be  guilty  of  larceny,  for  the  confidential  r^opr-i 
clerk  of  a  merchant,  to  take  a  bill  of  exchange  unindorsed  from  its  L  J 
pioper  repository,  discount  it,  and  convert  the  proceeds  to  his  own  use; 
although  he  had  the  general  management  of  his  master's  cash  concerns, 
and  authority  to  get  bills  discounted. (/) 

And  where  some  barilla,  which  the  prosecutors  had  bought,  was 
weighed  out  in  the  presence  of  their  clerk,  and  delivered  to  their  carter's 
servant  to  cart,  and  he  allowed  other  persons  to  take  away  the  cart  and 
dispose  of  the  barilla  for  his  benefit  jointly  with  that  of  the  other  per- 
sons; it  was  held,  that  he,  as  well  as  the  other  persons,  was  guilty  of 
larceny  at  common  law.(y) 

And  so  a  person  employed  to  drive  cattle  to  a  particular  place,  who 
had  no  authority  to  sell  the  cattle,  but  did  so,  and  converted  the  money 

(//)  See  per  Gould,  J.,  in  1  Leach  0.  C.  523. 

(z)  Upon  thi.s  principle  it  was  held,  in  Rex.  v.  Wilkins,  1  Leach  C.  C.  .530,  that  to 
obtain  goods,  by  filse  pretences,  from  ihi;  servant  of  the  owner  to  whom  they  were  de- 
livered for  the  purpose  of  being  carried  to  a  cu.sloiner  who  had  purchased  llicin,  was 
a  taking  from  the  possession  of  the  master;  and  so  a  person  taking  them  with  a  |)rc- 
C'lnceived  design  to  steal  them,  was  guilty  of  felony.  See  Reg.  v.  Johnson,  '21  L.  J., 
N.  S.,  M.  C.  32. 

(a)  Paradice's  case,  2  East  P.  C.  .56.5,  cited  bv  Gould,  J.,  in  1  Leach,  52.3.  See 
2  Uuss.  on  Crimes,  153;  and  see  Rex  v.  Metcalf,  Moo.  C.  C.  433. 

(/')  Robinson's  cases,  2  East.  P.  C.  5(i.5. 

(c)  Bass's  case, 2  East  P.  C.  600;  1  Leach,  251,  524. 

(d)  Spear's  case,  2  East  P.  C.  5(58.  In  Rex  v.  Walsh,  4  Taunt.  276,  Heath,  J, said, 
"I'hat  case  went  upon  the  ground  that  the  corn  was  in  the  prosecutor's  barges,  whicli 
was  the  same  thing  as  if  it  had  been  in  his  granary;  and  see  Abrahat's  case,  2  East 
P.C.  569. 

(e)  Lavender's  case,  Huntingdon  Lent  Ass.  1793,  twice  considered  by  the  Judges, 
East.  T.,17K3,  and  Trin.  T.,  17:)3.  See  2  Russ.  on  Crimes,  160,  Scealso  Reg.  v.  Goodr, 
Carr.  &  M   582;   Reg.  v.Smilh,  I  Carr.  &  K.  423. 

(O  Chipt.hase's  case,  2  Leach,  6!Ji) ;  2  East  P.  C.  c.  16,  s.  15,  p.  567  ;  2  Russ.  on 
Crimes,  161.  (g)  Rex  v.  Harding,  Russ.  &,  Ry.  125. 
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to  his  own  use,  having  had  a  felonious  intent  at  the  time  he  received 
charge  of  the  cattle,  was  held  guilty  of  larceny  of  the  cattle.  Thus, 
where(7t)  the  prosecutor  saw  the  prisoner  at  Bristol  Fair,  and  hired  him 
to  drive  fifty  sheep  for  him  from  Bristol  to  Bradford  Fair.  This  was  on 
a  Thursday,  and  the  prisoner,  with  the  sheep,  was  to  meet  the  prosecutor 
on  the  following  Sunday  evening  at  the  turnpike  gate  nearest  to  Bradford. 
The  prisoner  had  no  authority  to  sell  the  sheep,  but  was  only  to  drive 
them  to  Bradford,  for  which,  he  was  to  receive  two  shillings  and  sixpence 
per  day.  The  prisoner  never  was  a  servant  of  the  prosecutor,  but  had  been 
occasionally  employed  to  drive  sheep,  and  he  never  had  authority  to  sell. 
The  prisoner  never  went  to  Bradford,  but  sold  the  sheep,  telling  the  pur- 
chaser he  had  authority  to  do  so.  The  jury  found  that  the  prisoner,  at 
the  time  he  received  the  sheep,  intended  to  convert  them  to  his  own  use, 
and  not  to  go  to  Bradford.  And  he  was  convicted  of  felony,  which  con- 
viction was  afterwards  held  right  by  the  Judges. 

So,  a  servant  who  receives  goods  from  his  master,  on  the  master's  ac- 
count, and  wrongfully  appropriates  them,  is  not  guilty  of  embezzlement, 
but  of  larceny. (i) 

*If  a  servant  take  bis  master's  property,  and  band  it  over  to 
L  "  -'  another  as  a  gift,  it  is  as  much  a  felony  as  if  he  sell  it  or  take  it 
to  a  pawnbroker  and  pledge  it.  In  a  case,  therefore,  where(7.;)  a  cook, 
out  of  compassion,  as  she  alleged,  gave  away  a  bundle  containing  bread, 
candles,  soap,  and  butter,  done  up  in  one  of  her  master's  towels,  (alto- 
gether not  worth  eighteen  pence,)  she  was  convicted  of  larceny,  and  she, 
as  well  as  the  receiver,  were  sentenced  to  three  months'  imprisonment; 
(having,  under  the  circumstances,  been  recommended  to  mercy  by  the 
jury  who  tried  them.) 

"Where  a  nurserymaid,  who  was  indicted  for  stealing  bank  notes,  the 
property  of  her  master,  in  his  dwelling-honse,  set  up  as  her  defence,  that 
she  found  them  in  the  passage,  and  not  knowing  to  whom  they  belonged, 
kept  them  to  see  if  they  were  advertised :  it  was  held,  that  she  ought  to 
have  inquired  of  her  master  whether  they  were  his  or  not;  and  that  not 
r*op"-i  having  done  so,  but  having  taken  them  away  from  the  house,  she 
L  *"     -I  vras  guilty  of    stealing  them.(Z)     And  it   has  been   *repeatedly 

(A)  Rex  V.  Stock,  1  Moo.  C.  C.  87  ;  but  see  as  to  drovers  generally,  Reg.  v.  Hey,  post, 
p.  269. 

()■)  Reg.  V.  Hawkins,  1  Den.  C.  C.  584.  It  is  said  by  the  Court,  in  Rex  v.Wliitting- 
hain,  2  Leach  C.  C.  913,  that  "if  a  servant  received  money  either  from  the  master,  or 
from  a  third  person  on  his  master's  account,"  he  was  guilty  of  embezzlement;  but  in 
lleg.  V.  Hawkins,  Lord  Truro  said,  "The  dictum  in  Rex  v.  VVhittinghain,  nmst  be  as- 
sociated with  some  facts  which  do  not  appear  in  the  report  of  the  case."  See,  also, 
Rex  V.  Metcalf,  1  Moo.  C.  C.  433,  where  the  prisoner  was  held  properly  convicted  of 
larceny  for  appropriating  a  cheque  which  he  received  from  his  master  to  pay  to  a  cred- 
itor ;  Reg.  V,  Johnson,  21  L.  J.,  N.  S.,  M.  C.  32. 

(A)  Reg.  V.  White,  9  C.  &  P.  344. 

(0  Reg.  V.  Kerr,  8  C.  &.  P.  176  ;  and  see  Reg.  v.  Thurborn,  2  Carr.  &  K.  831  ;  S.  C. 
1  Den.  C.  C.  387,  where  it  was  held,  that  if  a  person  finds  goods  that  have  been  lost,  or 
are  reasonably  supposed  by  him  to  have  been  lost,  and  appropriates  tiiera  with  intent  to 
lake  tiie  entire  dominion  over  them,  but  reasonably  believing  that  the  owner  can  be 
found,  it  is  larceny.  But  if  he  have  no  intention  of  appropriating  it  at  the  time  of 
Jindinrr,  the  subsequent  conception  of  such  an  intention  would  not  convert  the  honest 
taking  into  a  dishonest  one,  and  so  make  him  a  felon  by  relation;  Reg.  v.  Preston,  21 
L.  J.,  N.  S.,  M.C.  41. 
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beld,(7»)  that  a  servant  who  clandestinely  takes  his  master's  corn  is  guilty 
of  larceny,  although  he  takes  it  to  give  to  his  master's  horses  and  with- 
out any  intention  of  applying  it  to  his  own  private  benefit. 

And  whore  a  carter,  who  was  allowed  by  his  master  a  small  quantity 
-of  hay  for  the  use  of  the  horses  on  their  journey  to  and  from  London, 
took  from  his  master's  stables  two  trusses  of  hay  above  the  quantity  allow- 
ed, and  put  them  on  the  tail  of  his  master's  wagon,  and  afterwards  the 
ostler  at  a  public-house  on  the  road  side  received  them  from  the  carter  : 
it  was  held,  that  the  carter  was  guilty  of  larceny,  that  the  larceny  was 
complete  the  moment  the  hay  got  into  the  cart  animo  furandi,  and  there- 
fore that  the  ostler  was  properly  indicted  for  receiving  the  hay,  knowing 
it  to  have  been  stolen;  but  that  if  it  had  been  hay  allowed  for  the  horses 
which  was  stolen,  it  would  have  been  otherwise. (?i) 

In  Keg  V.  Hall, (o)  where  a  servant  took  his  master's  goods  to  his  mas- 
ter, and  endeavoured  to  induce  him  to  purchase  them,  pretending  that  the 
goods  were  sent  by  a  person  with  whom  the  master  dealt  :  it  was  held  to 
be  larceny.  But  in  Rex  v.  "Webb,(p)  it  was  held(g)  not  to  *be  (-i^of  qt 
larceny  for  miners  employed  to  bring  ore  to  the  surface,  and  paid  L  ~  J 
by  the  owners  according  to  the  quantity  produced,  to  remove  from  the 
heaps  of  other  miners  ore  produced  by  other  miners  and  add  it  to  their 
own,  in  order  to  increase  their  wages,  the  ore  still  remaining  in  the  pos- 
session of  the  owners.  And  upon  the  authority  of  that  case  it  was  held, 
in  Reg  v.  Halloway,(r)  not  to  be  larceny  for  a  workman  in  the  employ  of 
a  tanner  to  take  skins  from  his  master's  warehouse  to  the  foreman  at  ano- 
ther part  of  the  premises,  pretending  that  he  had  done  work  on  them  for 
which  he  was  to  be  paid,  and  intending  to  return  the  skins  to  his  master 
after  he  had  been  paid  for  his  pretended  work ;  but  an  attempt  to  commit 
the  misdemeanor  of  obtaining  money  by  false  pretences. 

Where  a  master  parts  not  only  with  the  custody  but  also  with  the  j)os- 

(m)  Rex  V.  Morfit,  R.  &  R.  C.  C.  307;  Reg.  v.  Handley,  Carr.  &  Marshm.  547; 
Reg.  V.  Privelt,2Carr.  &  K.  114;S.  C.  1  Den.  C.  C.  193;  but  see  the  last  report  of  the 
last  case,  where  it  is  said,  that  ahhough  all  the  Judges  agreed  that  they  were  bound 
by  previous  decisions  to  hold  it  to  be  larceny,  several  of  them  expressed  a  doubt  if  they 
should  have  so  decided  if  the  matter  were  res  integia. 

(n)  Reg.  V.  Gruncell,  9  C.  &  P.  365. 

(,0)  Reg.  V.  Hall,  2  Carr.  &  K.  947  ;  S.  C.  1  Den.  C.  C.  381  ;  S.  C.  3  New  Sess.  Cas. 
40/. 

(/))  Moo.  C.  C.  431 .  This  offence  would  be  larceny  now  in  the  county  of  Cornwall. 
See  2  &  3  Vict.  c.  58,  s.  10,  whereby,  "for  the  prosecution  and  punishment  of  frauds  in 
mines  by  idle  and  dishonest  workmen  removing  or  concealing  ore  for  the  purpose  of 
obtaining  more  wages  than  arc  of  right  due  to  them,  and  thereby  defrauding  the  adven- 
turers in  or  proprietors  of  such  mines,  or  the  honest  and  industrious  workmen  therein  :" 
it  is  enacted,  "that  if  any  person  or  persons  employed  in  or  about  any  mine  within  the 
county  of  Cornwall,  shall  take,  remove,  or  conceal  the  ore  of  any  metal,  or  any  lapis 
calaminari?,  manganese,  mundick,  or  other  mineral  found  or  being  in  such  mine,  with 
intent  to  defraud  the  proprietor  or  proprietors  of  or  adventurer  or  adventurers  in  such  mine 
or  an}'  one  or  more  of  them  respectively,  or  any  workman  or  miner  employed  therein, 
then  and  in  every  such  case  respectively  such  person  or  persons  so  offending  shall  be 
deemed  and  taken  to  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable  to 
be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny."  Reg.  v.  Trevenner, 
2  M.  &,  Rob.  476. 

(q)  Patteson,  J.,  dissentiente. 

(r)  2  Carr.  &  K.  944  ;  S.  C.  1  Den.  C.  C.  370 ;  S.  C.  3  New  Sess.  Cas.  410  ;  and  Reg. 
V.  Hall,  ante  p.  267. 
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session  of  goods  to  a  servant,  and  the  servant  converts  them  to  his  own 
use,  it  is  not  larceny,  unless  he  had  a  felonious  intent  at  the  time  he  re- 
ceived them.  And,  therefore,  in  the  case  of  drovers(.s)  and  other  servants 
entrusted  witli  goods  with  authority  to  sell  and  receive  the  purchase- 
money,  if  such  servants  sell  and  embezzle  the  money,  the  offence  will  not 
be  larceny,  unless  the  servant  had  a  felonious  intent  when  he  took  posses- 
sion of  the  goods. (<) 

Therefore,  where(tt^  a  person  sent  some  pigs  by  the  prisoner  to  a  lady 
to  be  looked  at,  but  he  sold  the  pigs  and  did  not  take  them  to  her.  Alder- 
son,  B.,  left  it  to  the  jury  to  say  whether  the  prisoner  had  a  felonious  in- 
tent from  the  commencement  of  the  transaction,  and  whether  he  received 
the  pigs  as  bailee  to  deal  with  them,  or  only  as  a  servant  having  the  cus- 
tody of  them,  and  whose  duty  it  was  to  bring  them  back.  "  Tf,"  said 
his  lordship,  ''  the  prosecutor  meant  that  the  prisoner  should  leave  the 
pigs  with  the  lady,  and  either  bring  back  the  money  or  make  a  bargain 
for  the  sale  of  them,  then  he  will  be  in  the  situation  of  a  bailee.  The 
question  is,  whether  they  were  delivered  to  the  prisoner  simplj'-  that  he 
r  ..npQ-,  should  *shew  them  to  the  lady  and  bring  them  back  bodily;  if 
L  J  they  were,  then  if  the  felonious  intent  came  upon  him  at  that 
time,  it  would  come  upon  him  at  the  time  when  he  had  only  the  custody 
and  not  the  possession,  and  in  that  case  he  would  be  guilty  of  stealing 
them." 

But  it  has  been  recently  held,(t-)  that  a  drover  hy  trade,  who  was  cm- 
ployed  to  drive  pigs  to  a  particular  place,  was  paid  by  the  day,  and  by 
the  custom  of  the  trade  had  a  right  to  drive  other  persons'  cattle  also,  but 
who  sold  the  pigs  and  absconded  with  the  money,  could  not  be  convicted 
of  larceny  as  a  servant,  as  he  was  a  mere  bailee,  and  not  a  servant,  and 
had  no  original  intention  of  stealing  the  pigs.  In  that  case  the  prisoner 
was  convicted ;  but  the  question  having  been  reserved  for  the  opinion  of 
the  Judges,  the  conviction  was  held  improper.  In  giving  judgment  in 
that  case,  Parke,  B.,  said,  <<  The  question  is  whether,  on  the  facts  stated 
in  this  case,  the  prisoner  received  the  custody  of  the  pigs  as  a  servant  of 
the  prosecutor,  or  as  a  bailee  ;  in  the  latter  case,  he  could  not  be  guilty  of 
larceny  unless  he  had  intended  to  appropriate  them  to  his  own  use  at  the 
time  of  the  receipt,  which  was  not  the  case ;  in  the  former,  he  would  be 
guilty  of  larceny  according  to  the  finding  of  the  jury, — as  to  which 
they  were  properly  directed  by  the  learned  assistant  barrister.  There  are 
several  reported  cases  bearing  upon  the  question  whether  a  person 
is  a  mere  servant  or  bailee.  There  are  none  precisely  like  the  present, 
though  the  case  of  Eex  v.   Bernard  McNamee(ii')  nearly  approaches  it. 

(s)  Reg-.  V.  Goodbody,  8  C.  &  P.  G65. 

(«,  And  see  Reg:  v.  Eviins,  Carr.  &,  M.  G32 ;  Reg.  v.  Glass,  2  Carr.  &  K.  395;  Rex 
V.  Stock,  supra  p.  265. 

(«)  Regf.  V.  Haivty,  9  C.  &.  P.  353;  and  see  Reg.  v,  Evans,  Carr.  &.  M.  632  ;  but  see 
Reg.  V.  Jones,  Carr.  &.  M.  611. 

(I)  Rtg.  V.  Hay,  2  Ciiri.  &  K.  983  ;  S.  C.  1  Den.C.  C.  602. 

{w)  1  Moo.  C.  C.  3G1.  In  tliat  case  a  general  drover,  who  had  been  employed  by 
tlie  pros-ccutor  off  and  on  for  neatly  five  vears,  but  not  as  a  regular  servant,  and  was 
employed  to  take  some  sheep  to  G.  Fair,  being  paid  three  shillings  a  day, sold  the  sheep 
entrusted  to  liini  without  having  authority  to  do  so,  and  [)cckcted  the  money  ;  and  lie 
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In  this  case,  on  the  one  hand,  the  circumstance  that  the  prisoner  was  paid 
the  expenses  of  the  cattle,  and  also  that  the  customary  mode  of  his  remu- 
neration was  by  the  day,  tend  to  shew  that  he  was  a  mere  servant ;  on  tlic 
other  the  fact  of  his  being  a  drover  by  trade,  and  also  of  his  *hav-  r«.-)''nn 
ing  the  liberty  to  drive  the  cattle  of  any  other  person  by  the  general  L  "^  J 
usage  with  respect  to  drovers,  raises  an  inference  that  he  was  not  a  servant. 
The  learned  assistant  barrister  felt  himself  bound  by  the  decision  of  the 
Judges  in  the  case  of  Reg.  v.  Hughes  ;(^)  but  that  case  was  under  the 
statute  7  &  8  Greo.  4,  c.  '29,  s.  47,  which  makes  embezzlement  by  a  servant, 
or  person  employedin  the  capacity  of  a  servant  to  receive  money,  felony;  and 
the  learned  Recorder  of  London  referred  the  question  to  the  Judges,  whe- 
ther the  pi'isoner  fell  under  either  description,  though  if  the  indictment 
had  been  referred  to,  it  was  necessary  to  prove  that  he  was  a  servant. 
The  Judges  decided  that  the  prisoner  was  properly  convicted,  and  conse- 
quently that  he  was  a  servant,  or  person  employed  in  that  capacity,  and 
authorized  as  such  to  receive  money,  so  that  his  receipt  would  bo  a  dis- 
charge to  the  debtor.  This  is  almost  exactly  the  same  question ;  it  is 
whether  the  prisoner  had  the  custody  of  the  cattle  as  a  servant  to  the  pro- 
secutor at  the  time  of  the  receipt  of  them,  and  we  think  he  could  not  be 
so  considered,  unless  in  driving  the  cattle  to  market  he  was  his  servant, 
and  the  prosecutor  responsible  for  any  negligent  act  of  his  in  so  driving 
them.  This  subject  has  undergone  much  discussion  of  late,  and  has  been 
placed  on  its  proper  footing  by  the  case  of  Quarman  v.  Burnett, (,y)  and 
other  cases,  one  of  which  is  that  of  a  general  drover,  who  was  held,  in  the 
■  case  of  Milligan  v.  '\Vedge,(.r)  not  to  be  a  servant  so  as  to  make  the  owner 
of  the  cattle  responsible  for  his  negligence.  After  the  full  consideration 
which  this  subject  has  undergone,  we  doubt  whether  the  case  of  Rex  v. 
Bernard  McNamee,  above  referred  to,  would  now  be  decided  in  the  same 
way.  Upon  the  whole,  we  think  it  was  not  proved  in  this  case  that  the 
prisoner  was  a  mere  servant,  and  the  conviction  was  improper." 

By  the  statute  1-i  &  15  Vict.  c.  100,  s.  16,  it  is  enacted.  That  it  shall 
be  lawful  to  insert  several  counts  in  the  same  indictment  against  the 
same  person,  for  any  number  of  distinct  acts  of  stealing,  not  exceeding 
three,  which  may  have  been  committed  by  him  against  the  same  person 
within  the  space  of  sis  calendar  months  from  the  first  to  the  last  of  such 
acts,  and  to  proceed  thereon  for  all  or  any  of  them. 

*And  by  sect.  17  ;  That  if,  upon  the  trial  of  any  indictment  r,,f)-i-i 
for  larceny,  it  shall  appear  that  the  property  alleged  in  such  in-  L  "  J 
dictment  to  have  been  stolen  at  one  time,  was  taken  at  different  times, 
the  prosecutor  shall  not,  by  reason  thereof,  be  required  to  elect  upon 
which  taking  he  will  proceed,  unless  it  shall  a^^pear  that  there  were 
more  than  three  takings,  or  that  more  than  the  space  of  six  calendar 
months  elapsed  between  the  first  and  the  last  of  such  takings  ;  and 
either  of  such   last  mentioned  cases  the  prosecutor  shall  be  required  to 

was  held  properly  convicted  of  felony,  as  he  had  merely  the  custody  of  the  s-hccp,  and 
his  |)ossessiijn  was  iiis  tnaslcr's ;  and  he  had  no  intention  of  stealing'  the  sheep  at  ihc 
time  lie  received  them  ;  and  sec  Rex  v.  Jackson,  2  Moo.  C.  C.  ^2. 

(z)  1  Moo.  C.  C.  370.  (y)  6  M.  &  VV.  49S).     Soe  this  case,  atite,  p.  IGJ. 

(2)  12  A.  &  E.  737.     See  this  case,  ante,  p.  166. 


214  smith's   master   and    servant. 

elect  to  proceed  for  sucli  number  of  takings,  not  exceeding  three,  as 
appear  to  have  taken  place  within  the  period  of  six  calendar  months 
from  the  first  to  the  last  of  such  takings. 

By  sect.  18 ;  In  every  indictment  in  which  it  shall  be  necessary  to 
make  any  averment  as  to  any  money  or  any  note  of  the  Bank  of  Eng- 
land, or  any  other  bank,  it  shall  be  sufficient  to  describe  such  money  or 
bank  note  simply  as  money,  without  specifying  any  particular  coin  or 
bank  note,  and  such  allegation,  so  far  as  regards  the  description  of  the 
property,  shall  be  sustained  by  proof  of  any  amount  of  coin  or  of  any 
bank  note,  although  the  particular  species  of  coin  of  which  such  amount 
was  composed,  or  the  particular  nature  of  the  bank  note,  shall  not  be 
proved;  and  cases  of  such  embezzlement  and  obtaining  money  or  bank 
notes  under  false  pretences,  by  proof  that  the  offender  embezzled  or  ob- 
tained any  piece  of  coin  or  bank  note,  or  any  portion  of  the  value  there- 
of, although  such  piece  of  coin  or  bank  note  may  have  been  delivered  to 
him  in  order  that  some  part  of  the  value  thereof  should  be  returned  to 
the  party  delivering  the  same,  or  to  any  other  person,  and  such  part  shall 
have  been  returned  accordingly. 

Various  statutes  have  at  different  times  been  passed,  with  a  view  to  the 
prevention  of  the  crime  of  larceny  by  servants,  by  the  subjection  of 
such  persons  to  a  heavier  punishment  than  awaits  ordinary  offenders. 
These  statutes  were,  however,  all  repealed  by  7  &  8  Geo.  4,  c.  27,  and 
at  the  same  time  the  law  upon  the  subject  was  consolidated  in  the  7  &  8 
Geo.  4,  c.  29. 

By  sect.  46  of  that  statute,  "for  the  punishment  of  depredations  com-' 
mitted  by  clerks  and  servants  in  eases  not  punishable  capitally,"  it  is 
enacted,  that  "  if  any  clerk  or  servant  shall  steal  any  chattel,  money,  or 
valuable  security,  belonging  to  or  in  the  possession  or  power  of  his  mas- 
jjj^_.-)-.  ter,  every  such  offender  being  convicted  ^thereof  shall  be  liable, 
L  *■  "'J  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years,  and,  if  a  male, 
to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (ii  the  court 
shall  so  think  fit,)  in  addition  to  such  imprisonment." (a) 

In  order  to  convict  a  person  of  the  aggravated  offence  of  larceny  as  a 
servant,  and  subject  him  to  the  increased  punishment  provided  by  this 
act,  it  is  of  course  not  necessary  that  he  should  be  a  servant.  We  shall 
hereafter,  whilst  treating  of  the  following  section — relating  to  embezzle- 
ment by  servants,  place  before  the  reader  the  various  decisions  upon  this 
point.  But  it  may  be  here  mentioned,  that  it  has  been  held,  that  the 
driver  of  a  glass  coach,  hired  for  the  day,  is  not  the  servant  of  the 
party  hiring  it  within  the  meaning  of  this  act.(i)  And  a  doubt  has 
been  expressed  by  Coleridge,  J.,  whether  this  section  extends  to  public 

(a)  By  sect.  4,  the  court  may  order  hard  labour  and  solitary  confiiienient.  As  to 
the  latter  see  7  Wm.  4  cSt  1  Vict.  c.  90,  s.  5.  It  would  .eeem  that  llie  power  of  the 
Court  to  award  the  common  law  punishment  of  fine  and  imprisonment  is  not  taken 
away,  but  added  to,  by  this  act  of  Geo.  4,  See  Rex  v.  Johnson,  3  M.  &  S.  540.  As 
to  principals  in  the  second  degree  and  accessories  before  and  after  the  fact,  see  7  &.  8 
Geo.  4,  c.  29,  s.  61. 

Q))  Rex  V.  Hadon,  7  C.  &  P.  445. 
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servants  under  the  Crown. (c)     The  case  of  such  persons  is  provided   for 
by  the  statute  2  Wm.  4,  c.  4.((?) 

"Where,  however,  the  money  or  other  property  had  never  been  in  (he 
2)ossession  of  the  master,  it  vras  held  that  the  servant  was  not  guilty  of 
larceny  in  misappropriating  it.  Thus,  where(e)  a  shopman  sold  goods 
in  the  shop,  and  pocketed  the  price  instead  of  putting  it  into  the  till  : 
it  was  held,  that  he  could  not  be  convicted  of  larceny  of  the  money,  as 
it  had  never  been  in  his  *master's  j^ossession.  The  same  law  j-.^-^^^-. 
was  laid  down  in  a  case,(y)  where  a  banker's  clerk  pocketed  a  L  ~  '^J 
hundred  pound  note  instead  of  putting  it  into  his  master's  drawer. 
These  decisions  gave  rise  to  the  first  statute  against  embezzlement,  39 
Geo.  3,  c.  85.  That  statute  is  now  repealed  :  and  the  punishment  of 
such  offences  is  provided  for  by  7  &  8  Geo.  4,  c.  29,  the  provisions  of 
which  will  be  stated  presently.  However,  since  the  passing  of  that 
statute,  it  has  been  held,  that  if  the  master  has  had  jwssesswii  of  pro- 
perty, either  by  his  own  hands  or  by  the  hands  of  his  clerk  or  servant, 
a  servant  cannot  be  guilty  of  emhezzllng  it,  but  if  he  purloin  it,  it  will 
be  larceny.  Thus  where(r/)  a  clerk  in  the  employ  of  A.,  received  from 
another  clerk  three  pounds  of  A.'s  money  to  pay  for  an  advertisement, 
for  which  he  only  paid  ten  shillings,  but  charged  A.  twenty  shillings, 
pocketing  the  difference,  all  the  judges  held  that  he  was  not  properly 
convicted  of  embezzlement  under  7  &  8  Geo.  4,  c.  29,  s.  47. 

But  if  such  property  is  merely  in  the  course  of  passing  to  the  master, 
and  has  not  arrived  into  his  jwssession,  although  in  the  hands  of  a  clerk, 
if  that  clerk  misappropriate  it,  he  will  be  guilty  of  embezzlement.  Thus, 
where(A)  it  was  the  duty  of  A.'s  clerk  to  receive  money  on  account  of  A., 
and  pay  it  over  to  A.'s  superintendent,  whose  duty  it  was  to  pay  it  over 
to  the  prisoner,  whose  duty  it  was  to  pay  it  over  to  A.'s  cashier,  these 
persons  being  all  servants  of  A. ;  the  prisoner  having  received  money  in 
this  way  and  embezzled  it,  was  held  to  be  properly  convicted  of  embez- 
zlement under  7  &  8  Geo.  4,  c.  29,  s.  47. 

And  if  the  property  has  once  completely  arrived  into  the  master's  pos- 
session (although  merely  constructively  by  the  hands  of  the  thief,)  and 
be  then  misappropriated,  the  offence  will  be  larceny.  Thus  in  Heg.  v. 
Watts,(<')  the  prisoner  was  a  clerk  in  the  Globe  Insurance  Office,  and  it 
was  his  duty  to  receive  from  the  messenger  the  bankers'  passbook,  to- 
gether with  the  vouchers,  to  compare  the  entries  in  the  passbook  with 
the  entries  in  the  books  of  the  company,  and  to  preserve  the  vouchers 
for  *the  use  of  the  company.  One  day  the  prisoner  fraudulently  p^o-n 
destroyed  a  cheque  for  1400^.,  which  was  delivered  to  him  with  L  ""     J 

(c)  Rex  V.  Lovell,  2  M.  R.  236.  {d)  Post. 

(e)  Bull's  case,  cited  2  Leacli,  C  C.  841.  Upon  the  aiithoiity  of  this  case  it  was 
held  in  Rex  v.  Headge,  Russ.  &  Ry.  160,  that  a  servant  under  similar  circiiinsttinec.s 
was  properly  indicted  for  embezzlement  under  the  stat.  3!)  Geo.  3,  c.  85;  and  see 
Wuitc's  case,  1  Leach,  C.  C.  28,  the  case  of  a  clerk  in  the  Bank  of  England  purloin- 
ing a  bond,  wiiicli  gave  rise  to  the  stat.  15  Geo.  2,  c.  13. 

{/)  Bazeley's  case,  2  Leach,  G.  G.  835. 

ig)  Rex  v.'Murray,  1  Moo.  C.  G.  276 ;  S.  G.  5  G.  i<t,  P.  145,  note. 

(A)  Reg.  V.  Masters,  2  Garr.  &  K.  930 ;  S.  G.  1  Den.  G.  G.  332  ;  S.  G.  3  New  vSess. 
Gas.  326. 

0)2  Den.  G.  G.  14. 
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the  passbook  in  the  usual  way,  and  altered  the  passbook,  having  in  fact, 
paid  the  amount  into  his  own  private  bankers  :  and  he  was  held  to  have 
been  properly  convicted  of  stealing  the  cheque  from  his  masters,  as  his 
possession  of  it  was  the  possession  of  his  master.  ^'  The  paper  in  ques- 
tion," said  Lord  Truro,  "  as  soon  as  it  had  passed  from  the  hands  of  the 
messenger  and  arrived  at  the  ultimate  destination — the  custody  of  the 
prisoner  for  the  directors,  was  really  in  their  possession,  and  when  he 
afterwards  abstracted  it  for  a  fraudulent  purpose,  he  was  guilty  of  steal- 
ing it  from  them,  as  a  butler,  who  has  the  keeping  of  his  master's  plate, 
would  be  guilty  of  larceny,  if  he  should  receive  plate  from  the  silver- 
smith for  his  master  at  his  master's  house,  and  afterwards  fraudulently 
convert  it  to  his  own  use  before  it  had,  in  any  other  way  than  by  his  act 
of  receiving,  come  into  the  actual  possession  of  the  master. 

"This  case  is  distinguishable  from  those  in  which  the  goods  have  only 
been  in  the  course  of  passing  towards  the  master,  as  in  Reg.  v.  Mas- 
ters, (7l)  where  the  prisoner's  duty  was  only  to  receive  the  money  from  one 
fellow-servant  and  pass  it  on  to  another,  who  was  the  ultimate  account- 
ant to  the  master.  Here  the  paper  had  reached  its  ultimate  destination 
when  it  came  to  the  prisoner's  keeping,  and  that  keeping  being  for  his 
masters,  made  his  possession  theirs." 

Where  a  man  sent  his  servant  to  fetch  home  some  straw  which  he  had 
bought,  and  the  servant  brought  it  home,  took  it  into  his  master's  court- 
yard, and  put  it  down  at  the  stable  door,  which  was  locked,  and  after- 
wards, on  the  door  being  opened,  put  part  of  the  straw  into  the  hayloft, 
but  took  the  rest  away  again,  and  sold  it,  Tindal,  C.  J.,  held  that  the 
putting  it  down  at  the  stable  door  was  a  delivery  of  it  to  the  master, 
and  that  the  servant  could  not  be  convicted  of  embezzlement :  he  was 
found  guilty  of  larceny. (/) 

By  sect.  47  of  the  statute  7  &  8  G-eo.  4,  c.  29,  "  for  the  punishment 
of  embezzlements  committed  by  clerks  and  servants,  it  is  declared  and 
enacted,  that  if  any  clerk  or  servant,  or  any  person  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant, (m)  shall,  by  virtue  of 
r-^t^-r-,  *such  employment,  receive  or  take  into  his  possession  any  chat- 
L  ^'  -I  tel,  money,  or  valuable  security,  for  or  in  the  name  or  on  the  ac- 
count of  his  master,  and  shall  fraudulently  embezzle  the  same  or  any 
part  thereof,  every  such  offender  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master,  although  such  chattel,  money,  or  valua- 
ble security  was  not  received  into  the  possession  of  such  master,  other- 
wise than  by  the  actual  possession  of  his  clerk,  servant,  or  other  person 
so  employed,,  and  every  such  offender  being  convicted  thereof  shall  be 
liable  at  the  discretion  of  the  court,  to  any  of  the  punishments  which 
the  Court  may  award,  as  hereinbefore  last  mentioned. (h) 


(k)  Ante,  p.  27.3. 

(/)  Rex  V.  Hayward,  1  Carr.  &  K.  518. 

(?«)  In  the  stat.  39  Gto.  3,  c.  8.5,  the  words  "to  any  person  or  persons  whomsoever, 
or  to  any  body  corporate  or  politic,"  arc  added. 

(n)  In  sect.  46,  ante,  p.  271,  As  to  principals  in  the  second  degree  and  accessories, 
before  and  after  the  fact,  see  sect,  GI. 
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In  order  to  constitute  an  offence  within  the  above  section  (-17),  three 
things  must  concur. (r>) 

1.  The  prisoner  must  be  a  clerk  or  servant,  or  employed  for  the  pur- 

pose or  in  the  capacity  of  a  clerk  or  servant. 

2.  He  must,  by  virtue  of  such  employment,  receive  or  take  into  his 

possession  some  chattel,  money,  or  valuable   security,  for  or  in 
the  name  or  on  account  of  his  master. 

3.  He  must  fraudulently  embezzle  tlie  same,  or  some  part  thereof. 

It  will  be  convenient  to  consider  these  three  heads  separately.  Many 
of  the  decisions  which  will  be  mentioned  took  place  under  the  old  statute. 
39  Geo.  3,  c.  85,  but  they  may  with  propriety  be  inserted  here. 

1.  The  prisoner  must  be  a  clerk  or  servant,  or  employed  for  the  pur- 
pose, or  in  the  capacity  of,  a  clerk  or  servant. 

It  was  the  opinion  of  all  the  Judges,  that  an  apprentice, (p)  and  also 
a  female  servant,(2')  were  within  the  statute  39  Greo.  3,  c.  85.  And  it  is 
clear  that  a  female  servant  is  within  the  statute  of  Geo.  4,(r)  which 
"there  *can  be  no  doubt  would  also  be  held  to  embrace  persons  r-;^.-,-^-. 
employed  in  the  capacity  of  clerks  or  servants  to  corporations" (.s)  L  *"  J 
though  not  appointed  under  the  common  seal.(<) 

A  person  employed  by  the  overseers  of  their  township  as  their  ac- 
countant and  treasurer,  and  who  received  and  paid  all  moneys  receivable 
or  payable  on  their  account,  was  held  to  be  a  clerk  and  servant  within 
39  Geo.  3,  c.  85,(i<)  and  the  treasurer  to  the  guardians  of  the  poor  of 
Birmingham,  appointed  under  the  statute  1  &  2  Wm.  4,  c.  Ixvii,  (local 
and  personal,)  is  a  servant  of  the  guai'dians  within  the  meaning  of  the 
statute  7  &  8  Geo.  4,  c.  29,  and  as  such  indictable  for  embezzlement. (i^) 

In  Rex  V.  Hughes(u7)  it  was  held,  that  a  person  employed  by  a  farmer 
on  one  occasion  as  a  drover  in  Smithfield,  to  drive  some  cattle  home  to 
the  purchaser,  and  receive  the  price,  was  a  servant  within  the  meaning 
of  the  act  of  Geo.  4.  Drovers  in  general,  who  exercise  a  distinct  calling, 
would  not,  however,  now  be  considered  as  servants  under  that  act.(,7') 

It  has  been  held,(^)  that  the  clerk  of  a  savings  bank  was  properly 
described  in  au  indictment  for  embezzlement  under  the  statute  of  Geo,  4, 

('))  And  see  per  Lord  Ellenboroiigli,  in  Rex  v.  Juhnson,  3  M.  &  S.  548,  549,  on  tlic 
old  slat.  .39  Geo.  3,  c.  85. 

ip)  Rex  V.  Mellish,  Russ.  &  Ry.  80.  (y)  Rex  v.  Smith,  Rus.s.  &  Ry.  2G7. 

(/-)  See  7  &  8  Geo.  4,  c.  28,  s.  14. 

(si  Per  Vaiigiian,  J.,  ia  Williams  v.  Stott,  1  C.  R.  &  M.  689.  See  the  remark  made 
upon  this  dictum  of  Vauglian,  J.,  in  Greaves's  ed.  of  Russ.  on  Crimes,  vol.  2,  p.  1()9, 
note  (g").  The  learned  editor,  however,  appears  when  he  wrote  that  note  to  have  for- 
gotten  the  ditferenee  between  the  wordings  of  the  stat.  Geo.  3,  and  that  of  Geo.  4.  The 
interpretation  put  upon  the  word  "person"  by  7  «fc  8  Geo.  4,  c.  28,  s.  14,  would  seem 
liardly  applicable  to  7  &  8  Geo.  4,  c.  29,  s,  47,  unless  the  "  person"  were  a  servant. 

(f)  Rex  V.  Beacall,  1  C.  &,  P.  457. 

(m)  Rex  V.  Squire,  Russ  &.  Ry.  349  ;  S.  C.  2  Stark.  349. 

(«)  Reg-  V.  Welch,  2  Carr.  &,  K.  290 ;  S.  C.  1  Den.  C.  C.  199  ;  but  see  Rex  v.  Town- 
send,  2  Carr.  &  K.  16G,  post,  p.  278,  where  a  person  appointed  and  paid  by  the  guar- 
dians to  assist  overseers  in  collecting'  poor  rate,  was  held  not  within  the  act. 

(w)  Rex  V.  Hughes,  1  Moo.  C.  C.  370. 

(x)  See  Rex  v.  Goodbody,  8  C.  &,  P.  665;  Reg.  v.  Hey,  2  Carr.  &  K.  983  ;  S.  C.  1 
Den.  C.  C.  6U2,  ante,  p.  269. 

(y)  Rex  V.  Jenson,  1  Moo.  C.  C.  434 ;  and  see  Rex  v.  Hall,  1  Moo.  C.  C.  474  ;  Reg. 
v.  Callaghan,  8  C.  &  P.  154. 
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as  clerk  to  the  trustees,  although  he  was  elected  every  year  by  ballot  at 
a  meeting  of  the  managers. 

*A  clerk  to  a  ioint  stock  banking  company,  established  under 
L  -•  '  J  7  Q-eo.  4,  c.  46,  may  be  convicted  of  embezzling  the  money  of 
the  company,  although  he  is  a  shareholder  or  partner  in  such  company. (z) 

And  it  was  held  that  a  person  occasionally  employed; (a)  and  a  person 
employed  upon  commission  to  travel  for  orders  and  to  collect  debts, 
although  employed  by  many  different  houses  on  each  journey,  and 
although  he  paid  his  own  expenses  out  of  his  commission,  and  did  not 
live  with  any  of  his  employers,  nor  act  in  any  of  their  counting-houses ;(i) 
were  servants  within  the  statute  of  Geo.  3.  So,  as  we  have  seen,  a  per- 
son employed  to  carry  out  coals  and  sell  them,  and  who  was  allowed  a 
portion  of  the  profits  for  his  remuneration,  was  held,  by  a  majority  of 
the  Judges,  to  be  a  servant  within  the  meaning  of  the  statute  of  Geo.  3, 
although  it  was  contended  that  he  was  a  partner. (c)  And  a  servant,  who 
manufactured  an  article  from  materials,  the  property  of  his  master,  for  a 
customer,  and,  who,  having  received  the  price,  embezzled  the  whole  of 
it,  was  held  to  be  within  the  act,  although,  by  the  agreement  between 
him  and  his  master,  he  was  to  have,  at  the  week's  end,  a  proportion  of 
the  price  for  his  work.(f?) 

And  it  has  been  held,(e)  that  a  person  employed  by  the  overseers  to 
collect  the  poor  rate,  was  properly  described  as  the  servant  of  the  over- 
r*97«l  ssers,  without  mentioning  *the  churchwardens;  and  he  having 
L  "  J  embezzled  a  rate  collected  from  B.,  was  held  properly  convicted 
under  the  statute  of  Geo.  4. 

But  where,  under  an  order  of  the  Poor  Law  Commissioners,  founded 
on  the  46th  section  of  the  statute  4  &  5  Wm.  4,  c.  76,  the  board  of 
guardians,  of  the  Preston  Union,  appointed  A.  an  assistant  overseer  of  a 
district  in  the  union,  of  which  the  township  of  Farrington  formed  a  part, 
and  A.'s  duty  was  to  assist  the  overseers  of  each  of  the  townships  of  the 
district,  and  his  salary  was  paid  by  the  guardians :  it  was  held  that  A. 
having  received  money  for  poor  rate  from  the  rate  payers  of  the  town- 
ship of  P.,  which  he  ought  to  have  paid  over  to  the  bankers  of  the  over- 
seers of  that  township,  but  which  he  embezzled,  could  not  be  indicted  for 
embezzling  this  money,  as  the  money  of  the  overseers,  as  he  was  not  their 
servant,  nor  could  he  be  indicted  for  this  embezzlement,  as  the  servant  of 
the  guardians,  because  (if  he  was  their  servant,)  it  was  not  their  money. (/) 

(2)  Reg-.  V.  Atkinson,  Carr,  &  M.  525;  and  see  Reg.  v.  Watts,  2  Den.  C.  C.  14, 
ante,  p.  27.3,  where  a  clerk,  who  was  also  a  shareholder  in  an  insurance  office,  was 
convicted  of"  embezzlement. 

(a)  Rex  V.  Spencer,  Russ  &  Ry.  299  ;  and  see  Re.x  v.  Metcalf,  1  Moo.  C.  C.  433  ; 
but  see  Rex  v.  Freeman,  5  C.  &  P.  534,  contra. 

(6)  Rex  V.  Carr,  Russ.  &  Ry.  198;  and  see  Rex  v.  Leech,  3  Stark.  70;  but  see  what 
is  said  by  Parke,  B.,  in  Reg.  v.  Goodbody,  8  C.  &  P,  667,  as  to  a  man  being  the  ser- 
vant of  several  persons  at  the  same  time.  In  Reg.  v.  White,  8  C.  &  P.  742,  the  driver 
of  a  coach,  who  was  emjdoyed  by  one  of  the  proprietors,  was  held  to  be  his  servant ; 
and  see  Reg.  v.  Batly,  2  Moo.  C.  C.  257. 

(c)  Rex  V.  Hartley,  Russ.  &.  Ry.  139,  and  cases  cited,  ante,  p.  33. 

(rf)  Rex  V.  Huggins,  Russ.  &  Ry.  145. 

(e)  Reg.  V.  Adey,  1  Den.  C.  C.  571  ;  and  see  Rex  v.  Ward,  Gow  N.  P.  R.  168,  the 
case  of  an  extra  collector  of  poor  rales,  paid  by  a  per  centage  on  his  collection,  who 
was  held  to  be  a  servant  within  39  Geo.  3,  c.  85. 

(/)  Reg.  V.  Townsend,  2  Carr.  &,  K.  186;  S.  C.  1  Den.  C.  C.  167. 
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And  it  has  been  held,  that  the  clerk  of  a  chapelry,  who  was  employed 
to  collect  the  Sacrament  money  from  the  communicants,  was  not  the 
servant  of  the  minister,  churchwardens,  or  poor  of  the  township  in  which 
the  chapel  was  situate. (,^)  And  that  a  schoolmaster  of  a  charity  school, 
no  part  of  whose  duty  it  was  to  receive  subscriptions,  but  who,  on  one 
occasion,  was  requested  by  the  treasurer  to  receive  a  sum  of  151.  on 
account  of  the  school,  did  not  stand  in  such  a  relation  to  the  treasurer  or 
the  committee  as  to  bring  him  within  the  act.(/i!) 

And  a  person,  chosen  and  sworn  in,  at  a  court  leet  held  by  a  corpora- 
tion, as  chamberlain  of  certain  commonable  lands,  who  received  no 
remuneration,  but  whose  duties  were  to  collect  money  from  the  commoners 
and  others  using  the  commonable  lands,  to  employ  the  money  so  received 
in  keeping  the  lands  in  order,  to  account  at  the  end  of  the  year  to  two 
aldermen  of  the  corporation,  and  to  pay  over  any  balance  in  his  hands  to 
his  successor,  was  held  not  to  be  a  servant  within  the  meaning  of  the 
act.(i) 

*2.  He  must,  by  virtue  of  such  employment,  receive  or  take  ^#970-1 
into  his  possession  some  chattel,  money,  or  valuable  security  L  J 
for  or  in  the  name  or  on  account  of  his  master. 

If  a  servant,  who  has  no  authority  to  do  so,  receive  money  on  account 
of  his  master,  and  appropriate  it,  he  will  be  held  not  to  have  received  it 
hi/  virtue  of  liis  employment,  and  cannot  be  convicted  of  embezzlement. 
Therefore,  where(7i-)  a  butcher's  apprentice,  whose  duty  it  was  to  go  round 
for  orders  for  meat,  but  who  was  never  employed  to  collect  debts,  on  one 
occasion  got  a  customer,  on  whom  he  called,  to  pay  him  a  bill,  and 
pocketed  the  money  :  it  was  held,  by  all  the  judges,  that  he  could  not  be 
convicted  of  embezzlement,  as  it  did  not  appear,  by  the  evidence,  that  he 
was  ever  employed  to  receive  money  for  his  master,  or  received  the  money 
in  question  by  virtue  of  his  employment.  And  the  decision,  in  that  case, 
was  followed  in  Kex  v.  Thor]ey.(?l  In  that  case  the  prisoner  was  ser- 
vant of  B.  and  sons,  carriers,  who  had  a  warehouse  at  Birmingham ;  his 
employment  was  to  look  up  goods  to  be  carried  by  his  master's  wagons, 
but  he  had  no  authority  to  receive  money,  all  moneys  being  collected  by 
a  collecting  clerk.  On  one  occasion,  a  debtor  of  B.  and  sons  went  into 
their  counting-house,  part  of  the  warehouse  at  Birmingham,  to  pay  a 
debt,  and  seeing  the  prisoner  standing  at  the  desk,  with  some  books  near 
him,  supposing  him  to  be  a  clerk  authorized  to  receive  money,  paid  him 
the  money,  for  which  he  gave  a  receipt  in  the  name  of  B.  and  sons.  The 
prisoner  pocketed  the  money.  But  it  was  held,  that  as  he  had  no  autho- 
rity to  receive  it,  the  case  was  not  within  the  statute  of  Geo.  4.  And  a 
similar  decision  was  made  in  Rex  v.  Hawtin,(m)  where  it  was  also  held, 
that  a  servant  who,  although   not  authorized   to   receive  money  for  his 

(o-)  Rex  V.  Burton,  1  Moo.  C.  C.  237.  It  does  not  appear  from  the  report,  wlio  liad 
the  appointment  of  the  clerk. 

(//)  Rex  V.  Nettlcton,  1  Moo.  C.  C.  259. 

{i)  Williams  v.  StotI,  1  Cr.  &  M.  075  ;  S.  C.  3  Tyrwh. 

(A)   Rex  V.  Mellish,  Russ.  *fc  Ry.  80. 

(/)  1  Moo.  C.  C.  343.  Semblc,  this  is  the  case  cited  by  Alderson,  B.,  as  Rex  v. 
Crawley,  in  Rex  v.  Hawtin,  7  C.  &>  P.  281.  See  Barrett  v.  Deere,  Moo.  &  M.  200, 
and  other  cases,  ante,  p.  127.  (m)  7  C.  &  P.  281,  Alderson,  B. 
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master,  did  so,  and  pocketed  it,  could  not  be  convicted  of  larceny  of  his 
master's  money,  as  it  bad  never  been  in  bis  possession ;  and  not  of  lar- 
ceny of  the  money  of  the  person  paying  the  bill;  us  he  bad  entirely  parted 
with  the  property  of  it. 

r»o«m  Upon  similar  principles  it  has  been  beld,^/!,)  that  a  ^person 
L  "^  -■  hired  to  lead  a  stallion  round  the  country,  for  which  he  was  to 
charge  for  each  mare  thirty  shillings,  and  not  take  less  than  twenty  shil- 
lings, could  not  be  convicted  of  embezzlement,  although  it  was  proved  that 
he  had  not  accounted  for  a  sum  of  six  shillings,  which  was  the  whole  charge 
he  had  made  on  one  occasion  for  covering  a  mare,  as  it  was  his  duty  to 
take  not  less  than  twenty  shillings,  and  this  sum  of  six  shillings  was  not 
received  by  him  by  virtue  of  his  employment ;  but  contrary  to  his  duty. 

So  where((9)  A.  was  employed  only  as  town  traveller  and  collector  to 
go  round  and  take  orders  from  customers,  and  enter  them  in  the  books, 
and  receive  the  money  for  the  goods  supplied  in  consequence }  but  he 
had  no  authority  whatever  to  take  or  direct  the  delivery  of  goods  from 
the  shop.  A  customer  having  ordered  two  articles  of  A.,  he  entered 
only  one  in  the  order  book,  but  B.,  the  prosecutor's  carman,  delivered 
both  to  the  customer.  An  invoice  was  made  out  by  the  prosecutor  for 
the  first  article,  amounting  to  Gs.  6(7.,  and  B.  entered  the  second  article 
as  4s.  Gd.  A.  afterwards  received  from  the  customer  the  whole  eleven 
shillings,  but  only  accounted  to  the  prosecutor  for  6s.  6c?.  :  it  was  held, 
that  this  was  not  embezzlement  but  larceny,  as  A.  did  not  receive  the  4s. 
6d.  for  and  on  account  of  his  master,  but  contrary  to  and  in  breach  of 
his  duty  towards  that  master ;  and  A.  was  acquitted. 

But  if  a  person  be  employed,  only  on  one  occasion,  to  receive  money, 
if,  acting  at  that  time  in  the  capacity  of  a  servant,  he  receive  money  and 
misappropriate  it,  it  will  be  embezzlement.  Thus,  where(j))  a  person 
r=i--9Qn  GJi' ployed  by  a  carrier,  was,  on  one  occasion,  directed  by  his  em- 
'-  J  ployer  *to  receive  a  sum  of  two  pounds,  which  he  did  receive, 
but  misappropriated,  he  was  held  rightly  convicted  of  embezzlement. 

And  where  a  servant  was  authorized  to  receive  money  from  a  parti- 
cular class  of  customers,  but  received  and  appropriated,  money  from 
others  :  it  was  held,  that  he  might  be  convicted  of  embezzlement.(g) 

And  so(r)  a  clerk  who  was  employed  as  evening  collector  to  a  carcass 
butcher,  in  which  capacity  it  was  bis  duty  to  receive  every  evening  from 
the  porters  employed  in  the  business  such  moneys  as  they  received  from 
customers   in  the  course  of  the   day,  and  pay  the  amount  over  to  M. 

(n)  Rex  V.  Snowley,  4  C.  &  P.  390.  Of  the  authority  of  this  case,  however,  Patlc- 
son,  J.,  after  consulting-  Parke,  B.,  expressed  great  doubts  in  Re;^.  v.  Aston,  2  Carr.  ifc 
K.  413.  In  that  case  a  brewer's  drayman,  who  was  autliorized  to  sell  porter  at  9s.  Gd. 
a  dozen,  sold  some  at  6s.,  saying  he  would  call  again  for  the  money.  His  master  hav- 
ing heard  of  it,  told  the  purchaser  he  might  pay  the  drayman  when  he  called.  He  did 
so,  and  the  drayman  having  picketed  the  money,  was  convicted  of  embezzlement.  In 
that  case,  however,  the  master  authorized  the  customer  to  pay  the  smaller  sum  to  the 
servant.  (o)  Reg.  v.  Wilson,  C.  &  P.  27. 

(p)  Spencer's  case,  Russ.  &  Ry.  299,  ante,  p.  277;  and  see  Rex  v.  Hughes,  1  Moo. 
C.  C,  370,  ante,  p.  276,  and  Rex  v.  Sinilh,  ])ost. 

(q)  Rex  v.  Williams,  6  C.  &,  P.  026.  From  that  report  it  does  not  appear  that  the 
prisoner  was  authorized  to  receive  money  at  all.  But  in  Rex  v.  Hawtin,  7  C.  &-  P. 
281,  Aldcrson,  B.,  puts  the  decision  on  the  ground  stated  in  the  text. 

(r)  R.  V.  Bcechey,  Russ.  &  Ry.  319  ;  but  see  Rex  v.  Thornley,  1  Moo.  C.  C.  343. 
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(another  clerk,)  but  who  was  not  expected  in  the  course  of  his  employ- 
ment to  receive  money  from  customers  themselves,  having  called  on  some 
debtors  of  his  master  and  received  from  them  a  cheque  which  he  embez- 
zled,— was  held  to  have  received  it  <^by  virtue  of  his  employment," 
within  the  meaning  of  the  act  of  Geo.  3.  And  a  similar  decision  was 
made  in  the  case  of  a  toll  collector,(.s)  who  on  one  occasion  was  ordered 
to  receive  a  debt  due  to  his  employers,  which  he  received  and  embezzled, 
<<  because  though  this  was  out  of  the  ordinary  course  of  the  prisoner's 
employment,  yet  as  he  was  servant  to  II.  and  J.,  and  in  his  character  of 
servant  to  them  had  submitted  to  be  employed  by  them  to  receive  the 
note  and  moneys,  and  had  received  them  by  virtue  of  his  being  so  em- 
ployed, the  case  was  within  the  statute." 

If  the  money  misappropriated  has  been  received  from  the  master, (/)  or 
if  it  has  been  in  his  possession, (?«)  the  ^servant  cannot,  as  we  pHj^Qo-i 
have  seen,  be  convicted  of  embezzling  it,  but  should  be  convicted  L  ~  "J 
of  larceny  •  which,  as  we  shall  hereafter  see,  may  now  be  done,  although 
the  prisoner  be  indicted  for  embezzlement.  In  a  case,(i')  however,  where 
it  appeared  from  the  evidence  that  the  prosecutors  were  spinners,  and 
that  the  prisoner,  who  was  in  their  emi3loyment,  had  been  from  time  to 
time  entrusted  by  them  with  money  for  the  purpose  of  paying  wages  to 
workpeople  ;  and  the  duty  of  the  prisoner  was  to  keep  an  account  in  a 
book  of  the  moneys  which  he  so  received  and  disbursed,  and  the  book, 
when  produced,  contained  three  entries  made  by  the  prisoner,  in  each  of 
which  he  charged  his  employers  with  more  money  than  he  bad  paid  on 
their  account,  and  the  book  had  been  balanced  by  the  prisoner,  but  there 
was  no  evidence  that  he  had  actually  accounted  with  his  employers  : 
Wightman,  J,,  stopped  an  indictment  for  larceny,  observing  that  perhaps 
the  prisoner  never  intended  to  deliver  this  account,  or,  if  he  did,  to  deli- 
ver it  with  explanations,  but  this  was  no  accounting;  and  the  prisoner 
was  acquitted. 

But  if  a  tradesman,  suspecting  his  servant's  honesty,  give  marked 
money  to  a  friend  to  purchase  something  at  his  shop,  and  the  servant 
instead  of  putting  the  money  into  the  till  pocket  it,  this  offence  will  be 
embezzlement. (ic) 

(s)  Rex  V.  Smith,  Rups.  «fe  Ry.  516.  But  in  Crow's  case,  1  Lew.  88,  (3  Russ.  on 
Crimes,  178,)  wliichwas  precisely  similar,  Parke,  B,  directed  an  acquittal,  observing- 
thai  he  had  never  approved  of  tiie  decision  in  Rex  v.  Smith. 

(0  RciT.  V.  Hawkins,  1  Den.  C.  C.  584,  ante,  p.  2G5,  nole  («);  Reg.  v.  Beaman,  Carr. 
&  M.  595,  where  a  servant  sent  with  Cs.  tu  buy  coals,  pocketed  one,  and  was  convicted 
of  larceny  ;  Reg.  v.  Goodc,  Carr.  &.  M.  582  ;  and  see  Reg.  v.  Johnson,  21  L.  J.,  N.  S., 
M.C.  3-2. 

(it)  Rex  V.  Murray,  1  Moo.  C.  C.  276,  ante,  p.  273;  and  see  the  case  of  Reg.  v. 
Masters,  and  Reg.  v.  Watts,  ante,  p.  273. 

(»)  Keg.  V.  Butler,  2  Carr.  &.  K.  340.  Where  a  servant,  who  was  employed  hy  her 
mistress  to  pay  bills,  received  from  her  money  to  pay  a  hill  of  a  cheesumoiigcr  named 
Sadler,  and  brought  back  the  bill  with  the  words,  "  paid  Sadler,"  on  it,  which  .'■he  her- 
self  had  written,  having  pocketed  the  money,  she  was  convicted  of  forgery  ;  Reg.  v. 
Houseman,  8  C.  &,  P.  180. 

(w)  Rex  V.  Headgc,  Rnss.  &.  Ry.  160.  In  that  case  it  is  said,  "  It  seems  to  be  the 
opinion  of  the  Judges  that  ihe  stat.  39  Geo.  3,  c.  85,  did  not  apply  to  cases  which  arc 
larceny  at  common  law."  In  Russ.  on  Crimes,  vol. 2,  p.  168,  it  is  said,  that  the  enact- 
ment of  the  Stat.  9  Geo.  4,  like  that  of  the  slat.  Geo.  3,  has  the  effect  it  should  seem  of 
consliluting  the  offence  described  in  it  a  larceny. 
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Where  a  servant  is  sent  by  his  master  to  get  change  for  a  note,  gets 
it,  and  embezzles  the  change,  he  is  not  liable  at  common  law  for  stcalimj 
that,  but  should  be  indicted  for  embezzlement,  as  the  master  never  had 
possession  of  the  changc.{x^ 
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^3.  He  must  fraudulently  embezzle  the  same  or  some  part 
thereof. 

Embezzlement  may  be  defined  as  the  fraudulent  detention  of  personal 
property  of  any  kind  belonging  to  another  whilst  in  the  course  of  passing 
to  the  possession  of  the  owner.  It  is  not  sufficient,  however,  in  support 
of  a  charge  of  embezzlement,  to  prove  a  mere  receipt  and  non-payment 
over  of  money;  that  is  a  mere  matter  of  account.  A  positive  refusal  to 
account  must  be  shewn. (y)  Thus,  where(2)  a  man  gave  money  to  his 
servant  to  pay  taxes,  and  the  only  evidence  of  embezzlement  was  that  the 
collector  had  never  received  the  money:  it  was  held,  that  the  servant 
could  not  be  convicted  of  embezzlement.  So  where(a)  the  clerk  to  the 
proprietors  of  a  coach,  whose  duty  it  was  to  receive  money  for  passen- 
gers, &:c.,  enter  the  sums  in  a  book,  and  remit  the  money  weekly  to  his 
employers,  duly  charged  himself  in  his  book  with  all  the  sums  received, 
but  did  not  remit  the  money  to  his  employers  as  he  ought  to  have  done : 
it  was  held,  that  he  could  not  be  convicted  of  embezzlement. 

And  in  Rex  v.  Jones, (M  it  was  held  that  a  clerk,  who  had  merely 
omitted  to  enter  in  his  hook  a  sum  of  money  which  he  had  received,  could 

„  .-.  not  be  convicted  of  embezzlement,  *as  it  did  not  appear  that  he 
L        J  had  denied  the  receipt  of  it  or  gave  any  false  account  respecting  it. 

But  if  he  had  rendered  an  account  in  icliich  the  sums  received  ivere 
omitted,  that  would  be  evidence  of  embezzlement. (^c)  And  it  was  held 
by  Coleridge,  J.,(<:/)  that  a  baker's  servant,  whose  duty  it  was  on  the 
evening  of  every  day  to  render  an  account  of  all  the  moneys  received 
during  the  day  for  his  master,  and  immediately  pay  over  the  amount, 
having  icilfully  omitted  to  account,  might  be  convicted  of  embezzlement, 

{x)  Rex  V.  SuUcns,  1  Moo.  C.  C.  129.  If  he  steal  the  note  it  is  larceny  ;  Bass's  case, 
ante,  p.  2G4;  Rex  v.  Atkinson,  1  Leach  C.  C.  302;  and  see  Rex  v.  Walsh,  Russ.  & 
Ry.  215  ;  S.  C.  4  Taunt.  258,  2  Leach  C.  C.  1054  ;  Reg.  v.  Johnson,  21  L.  J.,  N.  S., 
M.  C.  32. 

(t/)  In  addition  to  the  cases  cited  in  the  text  in  support  of  this  position,  the  case  of 
Rex  V.  Taylor,  3  B.  &  P.  596,  may  be  referred  to.  In  that  case  it  was  held,  that  the 
offence  was  completed  in  the  county  in  which  the  clerk  refused  to  account:  and,  ac- 
cordingly, that  he  might  be  indicted  and  tried  in  that  county,  though  he  received  the 
money  in  another  county.  Now  he  inay  be  indicted  in  either  ;  7  Geo.  4,  c.  64,  s.  12; 
and  see  Rex  v.  Hobson,  Russ.  &  Ry.  56 ;  Reg.  v.  Murdoch,  21  L.  J.,  N.  S.,  M.  C.  22. 

(z)  Rex  V.  Smith,  Russ.  &  Ry.  267. 

(a)  Rex  V.  Hodgson,  3  C.  &  P.  422;  but  see  Reg.  v.  Jackson,  1  Carr.  &  K.  384, 
post;  and  see  Rex  v.  Hebb,  2  Russ.  1242,  where  Garrow,  B.,  held,  that  a  clerk  could 
not  be  convicted  of  embezzlement  from  whose  books  it  appeared  that  he  had  received 
more  than  he  had  paid  away.  See  also  Reg.  v.  Butler,  2  Carr.  &  K.  340,  ante,  p.  282. 
See,  however.  Rex  v.  Grove,  post,  p.  285. 

(6)  7  C.  &  P.  833;  and  see  another  case  against  the  same  person,  7  C.  &  P.  834. 

(c)  Reg.  V.  Creed,  1  C^arr.  &,  K.  63.  See  Reg.  v.  Butler,  2  Carr.  &  K.  340,  ante,  p. 
282,  a  case  where  a  servant  had  made  up  his  account,  but  had  never  delivered  it:  and 
it  was  held  no  accounting. 

((/)  Reg.  V.  Jackson,  1  Carr.  &,  K.  384.  In  Reg.  v.  Wortley,  21  L.  J.,  N.  S.,  M.  C. 
44,  Lord  Campbell  said,  "  there  are  many  authorities  which  shew  that  the  denial  of 
the  receipt  of  the  money  by  the  prisoner  constituted  an  embezzlement." 
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as  sucli  an  omission  was  equivalent  to  a  denial  of  the  receipt  of  the  money. 
And  whcre(e)  a  female  servant  was  sent  to  receive  rent  due  to  her  master, 
received  the  rent  and  went  off  to  Ireland  :  it  was  held  by  the  same  learned 
Judge,  that  the  circumstances  of  her  qxdtt'incj  her  place  and  going  off  to 
Ireland  vfus  evidence  from  which  a  jury  might  infer  that  she  intended  to 
appropriate  the  money;  and  she  was  found  guilty. 

But  where  a  servant,  having  received  money,  admitted  the  receipt  and 
l^romiscd  to  account,  but  did  not  do  so  :  it  was  held  by  Erskine,  J.,(/) 
that  he  could  not  be  convicted  of  embezzlement.  In  that  case,  the  col- 
lector of  a  water  company,  as  was  his  practice,  gave  the  turncock  three 
receipts  for  water  rate,  desiring  him  to  receive  the  amounts.  He  re- 
ceived the  money,  and,  when  asked,  admitted  that  he  had  done  so,  and 
said  he  would  pay  it  over  on  Monday, — but  absconded. 

And  where(i7)  the  master  of  a  coal  ship  retained  part  of  the  freiglit  re- 
ceived for  carriage  of  coals,  claiming  a  riglit  to  do  so  according  to  a 
recognised  custom  between  owners  and  captains  in  the  course  of  business  : 
Cresswell,  J.,  held,  that  he  could  not  be  convicted  of  embezzlement. 

In  support  of  an  indictment  for  embezzlement,  it  is,  in  general,  neces- 
sary to  prove  that  some  specific  sum  has  been  embezzled.  But,  in  one 
case,  that  rule  appears  *to  have  been  relaxed. (7i)  In  that  case,  |-^j^„p-. 
the  prisoner  was  cashier  in  a  bank.  His  duty  was  to  take  charge  L  "  J 
of  the  cash,  and  when  any  payment  was  made  into  the  bank  in  money 
and  paper,  the  course  was  for  him  to  hand  over  the  paper  to  a  clerk,  and 
to  enter  the  cash  received  in  a  book,  kept  by  himself,  called  <'the  money 
book."  It  was  also  his  duty,  at  the  close  of  each  day,  to  see  that 
the  cash  in  hand  agreed  with  the  "  money  book,"  and  to  strike  a 
balance  denoting  the  sum  in  cash  which  he  had  in  his  charge,  and 
which  ought  to  have  been  kept  either  in  a  drawer  in  the  counter, 
of  which  he  had  the  key,  or  in  a  bos  in  the  banking  house,  of  which 
also  he  had  the  key.  One  day,  the  cash  in  the  money  book,  at  the 
close  of  business,  was  1762?.,  which  was  duly  carried  forward,  and 
formed  the  first  item  in  the  next  day's  account.  On  the  latter  day,  at 
the  close  of  business,  the  prisoner  made  the  balance  in  the  money  book, 
1309?.,  which  amount  he  ought  to  have  in  one  or  other  of  the  above 
named  places  of  deposit.  Upon  examination,  however,  it  was  found,  that 
instead  of  1309?.,  the  prisoner  had  only  345?.,  leaving  a  deficiency  of 
964?.  The  prisoner,  who  admitted  that  he  was  short  about  900?.,  was 
indicted  for  embezzling  "money  to  a  large  amount,  to  wit,  500?."  The 
only  witness  against  the  prisoner  was  the  partner  in  the  bank,  who  dis- 
covered the  delinquency,  and  who  could  not  say  when  the  money  had 
been  purloined,  from  what  persons  it  had  been  received,  what  sort  of 
money  had  been  abstracted,  or  whether  from  the  till,  or  upon  the  receipt 
from  customers.  The  jury  found  the  prisoner  guilty  of  embezzlement  to 
the  amount  charged,  and  after  argument  and  considerable  doubt,  eight 
Judges,  against  seven,  held  that  there  was  sufiicient  evidence  to  go  to  the 
jury  of  the  prisoner  having  received  certain  moneys  on  a  particular  day, 

(e)  Re.x  V.  Williams,  7  C.  &  P.  338.  (/)  Reg.  v.  Ciejcl,  1  Carr.  .t  K.  G3. 

(0-)  Reg.  V.  Norman,  Carr.  &i.  M.  501. 

(/t)  Rex  V.  Grove,  7  C.  &.  P.  G35  ;  S.  C.  1  Moo.  C.  C.  447. 


224  smith's   ji aster   and    servant. 

and  for  tliem  to  find  that  he  embezzled  the  sum  mentioned  in  the 
indictment.  However,  in  a  subsequent  case,(t)  where  a  shopman  was 
indicted  for  embezzlement,  and  the  counsel  for  the  prosecution  offered 
to  prove  that  there  was  a  deficiency  in  the  prisoner's  accounts,  but 
said  that  there  was  no  proof  of  the  ^embezzlement  of  any 
L  -'  particular  sum,  and  cited  Rex  v.  Grove,  Alderson,  B.,  directed 
an  acquittal,  saying,  that  ''whatever  difference  of  opinion  there  might  be 
in  the  ease  of  Res  v.  Grove,  proceeded  more  upon  the  peculiar  facts  of  that 
case  than  upon  the  law.  It  is  not  sufficient  to  prove,  at  the  trial,  a  gen- 
eral deficiency  in  account.  Some  specific  sum  must  be  proved  to  be  em- 
bezzled, in  like  manner,  as  in  larceny,  some  particular  article  must  be 
proved  to  have  been  stolen."  And  again,  in  a  case(A;)  where  it  was  the 
duty  of  a  clerk  and  traveller  to  receive  money  for  his  employer,  pay 
wages  out  of  it,  and  make  entries  of  all  moneys  received  and  paid  in  a 
book,  and  to  enter  the  weekly  totals  of  receipts  and  payments  in  another 
book,  upon  which  last  book  he,  from  time  to  time,  paid  over  balances  to 
his  employer;  the  clerk  having  entries  in  the  first  book  amounting  to  25/., 
entered  them  in  the  second  as  35Z.,  and  two  months  afterwards,  in  ac- 
counting with  his  master,  made  his  balance  ten  pounds  too  little  by 
these  means,  and  paid  it  over  accordingly;  and  on  this  evidence  he  was 
indicted  for  embezzling  the  ten  pounds:  Williams,  J.,  asked  the  counsel 
for  the  prosecution  "Can  you  shew  any  jjrecise  sum  received  by  the 
prisoner,  on  account  of  his  master,  and  the  whole  or  part  of  that  very 
sum  appropriated  by  him  to  his  own  use?''  and,  in  the  absence  of  such 
evidence,  directed  an  acquittal. 

Where  a  clerk  received  six  bank  notes,  on  his  master's  account,  in 
payment  of  a  particular  debt,  and  made  an  entry,  in  his  master's  book, 
of  a  smaller  sum  as  received,  but  afterwards  paid  over  to  his  master  the 
identical  notes  which  he  had  received,  applying  them,  in  his  account,  to 
another  debt  received  by  him  for  his  master,  he  was  held  to  have  been 
rightly  convicted  of  embezzlement  in  respect  of  these  six  notes. (^/."j 

It  is,  however,  no  objection  to  an  indictment  for  embezzlement  that 
the  master  had  no  right  to  the  money;  if  it  be  received  by  the  clerk  or 
servant  by  virtue  of  his  employment  and  on  account  of  his  master,  it  will 
be  sufficient,  (m)  And  it  has  been  held  to  be  embezzlement  in  the  secre- 
r*oc7-|  ^^U  *o  ^  society  fraudulently  to  withhold  *money  received  from 
L  ~  J  a  member  to  be  paid  over  to  trustees;  and  that  he  might  be  stated 
to  be  the  clerk  and  servant  of  the  trustees,  and  the  money  might  be  stated 
to  be  their  property,  tliouyh  the  society  ti-as  not  inroUecI,  and  though  the 
money  ought,  in  the  ordinary  course,  to  have  been  received  by  a  stew- 
ard.(m)  However,  in  another  case,  where  a  society,  in  consequence  of 
administering  to  its  members  an  unlawful  oath,  was  an  unlawful  combi- 
nation and  confederacy  under  the  statutes  39  Geo.  3,  c.  79,  and  57  Geo. 

(J)  Re.x:  V.  Jones,  8  C.  &  P.  284.  Of  this  case  it  may  be  reinhrked,  that  Alderson, 
B.,  was  one  of  the  seven  dissentient  Judges  in  Rex  v.  Grove,  and  in  Grove's  case  there 
was  an  admission,  which  in  this  case  there  was  not. 

(A)  Reg.  V.  Ciiapmnn,  1  Carr.  &  K.  1 19  ;  and  see  Reg.  v.  Welch,  2  Carr.  &  K.  296. 

(Z)  Rex  V.  Hall,  3  Stark.  67  ;  S.  C.  Russ.  &,  Ry.  463.  Such  a  case  as  this  is  not 
very  likely  to  occur  agiiin  since  7  &.  8  Geo.  4,  c.  29,  s.  48. 

Cm)  Rex  V.  Bcacall,"l  C.  &,  P.  312,  454.  (n)  Reg.  v.  Hall,  1  Moo.  C.  C.  474. 
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3,  c.  19,  s.  25:  it  was  held,  that  a  person  charged  with  embezzlement  as 
clerk  and  servant  to  such  society  could  not  be  convicted. (o) 

The  receipt  of  the 'money  by  the  prisoner  cannot  be  proved  by  an 
unstamj)ed  receipt,  where  the  amount  is  such  as  to  render  a  stamp  neces- 
sary, (p) 

INDICTMENT. 

By  7  &  8  Geo.  4,  c.  29,  s.  48,  for  preventing  the  difficulties  that  had 
been  experienced  in  the  prosecution  of  the  last  mentioned  offenders,  it  is 
enacted,  that  it  shall  be  lawful  to  charge  in  the  indictment  and  proceed 
against  the  offender  for  any  number  of  distinct  acts  of  embezzlement,  not 
exceeding  three,  which  may  have  been  committed  by  him  against  the 
same  master  within  the  space  of  six  calendar  months  from  the  first  to  the 
last  of  such  acts;(g')  and  in  every  such  indictment,  except  where  the 
offence  shall  relate  to  any  chattel,  it  shall  be  sufficient  to  allege  the  embez- 
zlement to  be  of  money,  without  specifying  any  particular  coin  or  valua- 
ble security,  and  such  allegation,  so  far  as  regards  the  description  of  the 
property,  shall  be  sustained,  if  the  offender  shall  be  proved  to  have  em- 
bezzled any  amount,  although  the  particular  species  of  coin  or  valuable 
security  of  which  such  amount  was  composed  shall  not  be  proved,  or  if  he 
shall  be  proved  to  have  embezzled  any  piece  of  coin  or  valuable  security, 
or  any  portion  of  the  value  thereof,  altliough  such  piece  of  coin  or  valua- 
ble security  may  have  been  delivered  to  him  in  order  that  some  part  of 
the  value  thereof  should  be  returned  to  the  party  *delivering  the  p^ocen 
same,  and  such  part  shall  have  been  returned  accordingly.  L  ~     J 

The  provision  was  intended  to  remove  considerable  difficulties  which 
formerly  beset  a  prosecutor,  and  often  prevented  a  prosecution  under  the 
repealed  statute. (?•)  It  was  found,  however,  on  the  other  hand,  that  it 
frequently  caused  great  hardships  to  prisoners,  who,  from  the  general  mode 
in  which  indictments  arc  framed  under  it,  could  not  obtain  any  satisfac- 
tory information  as  to  the  specific  charges  made  against  them.(.s)  To 
remedy  this  evil,  it  has  become  the  practice  for  Judges,  on  motion  sup- 
ported by  affidavit,^)')  to  grant  an  order  for  particulars,  which  ought  at 
least  to  contain  the  names  of  the  persons  from  whom  the  sums  of  money 
are  alleged  to  have  been  received. (it) 

And  it  has  been  held,(i')  that  if  a  servant  be  indicted,  under  this  act 
of  Geo.  4,  for  embezzlement,  and  the  indictment  contain  only  one  count 

(o)  Reg.  V.  Hunt,  8  C.  &  P.  642. 

{p)  Rex  V.  Hall,  3  Slark.  67.     See  Re£r.  v.  VVortlcy,  21  L  J.,  N.  S.,  M.  C.  44. 

{q)  And  see  14  &  15  Vict.  c.  100,  s.  16,  ante,  p.  270. 

(r)  2  Russ.  on  Crimes,  168. 

(s)  It  is  conceived  that  this  observation  applies  with  two  fold  force  since  14  &-  l.*) 
Vict.  c.  100,  s.l.'i,  post. 

(t)  The  affidavit  should  state  that  the  prisoner  doe.'i  not  know  the  charjsfes  intended 
to  be  brought  against  him,  that  it  is  necessary  for  his  defence  to  be  furnished  with  the 
particular  charges,  and  that  he  has  applied  to  the  prosecutor  for  a  particular  and  boeii 
refused.     See  2  Russ.  on  Crimes,  189,  note. 

(«)  Rex  V.  Hodgson,  3  C.  &  P.  422 ;  Rex  y.  Bootyman,  5  C.  8c  P.  300. 

(c)  Rex  V.  Williams,  6  C.  &  P.  C26.     See  now  14  &  15  Vict.  c.  100,  s.  17,  ante, 

271. 

February,  1852. — 15 
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charging  the  receipt  of  a  gross  sura  on  a  particular  day,  if  it  turn  out 
that  the  money  was  received  in  different  sums  on  different  days,  the 
prosecutor  must  make  his  election  and  confine  himself  to  one  sum  and 
one  day. 

In  an  indictment  under  this  section,  it  is  the  safest  course  to  have  three 
separate  counts;  each  of  the  two  last  of  which  should  aver  that  the  money 
was — not  only  received,  but  embezzled  within  six  months  from  the  day 
mentioned  in  the  first  count.  Where  an  indictment  contained  only  one 
count,  which  charged,  that  within  six  months  the  prisoner  received  three 
sums,  laying  a  day  to  the  receipt  of  each,  and  that  "  on  the  several  days 
aforesaid"  the  prisoner  embezzled  these  sums:  it  was  held  bad,  because 
it  did  not  shew  that  the  sums  were  embezzled  within  six  months  of  each 
other. (it?)  And  where  an  indictment  contained  three  counts,  the  first  of 
r*0QQ-i  which  was  in  the  usual  form,  but  the  second  *stated,  "  that  within 
>-  "  -J  six  calendar  months  from  the  day  mentioned  in  the  first  count  of 
the  indictment,"  to  wit,  &c.,  at,  &c.,  the  said  N.  being  then  and  there  em- 
ployed, &c.,  did,  by  virtue  of  his  employment,  &c.,  receive,  &c.,  and  the 
said  last  mentioned  money,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.,  feloniously  did  embezzle,  &c. ;  and  the  third  was  in  the  same 
form;  Cresswell,  J.  held  the  second  and  third  counts  bad,  and  confined 
the  prosecutor  to  evidence  on  the  first  count  o\i\y.(x\ 

By  the  14  &  15  A^ict.  c.  109,  s.  13,  it  is  enacted,  <'That  if,  upon  the 
trial  of  any  person  indicted  for  embezzlement  as  a  clerk,  servant,  or  per- 
son employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  it 
shall  be  proved  that  he  took  the  property  in  question  in  any  such  manner 
as  to  amount  in  law  to  larceny,  he  shall  not,  by  reason  thereof,  be  enti- 
tled to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their 
verdict,  that  such  person  is  not  guilty  of  embezzlement,  but  is  guilty  of 
simple  larceny,  or  of  larceny  as  a  clerk,  servant,  or  person  employed  for 
the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  as  the  case  may  be, 
and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted  upon  an  indictment  for  such  larceny : 
and  if,  upon  the  trial  of  any  person  indicted  for  larceny,  it  shall  be  proved 
that  he  took  the  property  in  question  in  any  such  manner  as  to  amount  in 
law  to  embezzlement,  he  shall  not,  by  reason  thereof,  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict,  that 
such  person  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement,  and 
thereupon  such  person  shall  be  liable  to  be  punished  in  the  same  manner 
as  if  he  had  been  convicted  upon  an  indictment  for  such  embezzlement, 
and  no  person  so  tried  for  embezzlement  or  larceny  as  aforesaid,  shall  be 
liable  to  be  aftervvards  prosecuted  upon  larceny  or  embezzlement  upon  the 
same  facts. 

Other  acts  of  parliament  have  also,  at  various  times  been  passed,  for 
the  protection  of  masters  in  trade  from  frauds  and  embezzlement  of  prop- 
erty by  their  servants.  In  this  place,  however,  it  is  unnecessary  to  do 
more  than  refer  to  those  acts,  most  of  which  will  be  found  in  the  Ap- 
pendix. 

(?t))  Reg.  V.  Piarclisse,  Carr.  it  M.  G17. 
{x)  Reg.  V.  Noake,  2  Carr.  &  K.  620. 
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*OFPENCES  COMMITTED    BY    PERSONS   EMPLOYED  IN   THE   PUBLIC   r^onn-) 

SERVICE.  L  '^       J 

By  stat.  50  Geo.  3,  c.  59,  s.2,  it  is  enacted,  That  if  any  officer,  collector, 
or  receiver,  entrusted  with  the  receipt,  custody  or  management  of  any 
part  of  the  public  revenues,  shall  knowingly  furnish  false  statements  or 
returns  of  the  sums  of  money  collected  by  him  or  entrusted  to  his  care, 
or  of  the  balances  of  money  in  his  hands  or  under  his  control,  such  offi- 
cer, collector,  or  receiver  so  offending  and  being  thereof  convicted,  shall 
be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  adjudged  to  suffer  the 
punishment  of  fine  and  imprisonment  at  the  discretion  of  the  Court,  and 
be  rendered  for  ever  incapable  of  holding  or  enjoying  any  office  under  the 
Crown.  And  by  stat.  2  Wm.  4,  c.  4,  after  repealing  the  first  section  of 
50  Geo.  3,  c.  59,  it  is  enacted,  (sect.  1,)  That  if  any  person  employed(?/) 
in  the  public  service  of  his  Majesty,  and  entrusted,  by  virtue  of  such 
employment, (2)  with  the  receipt,  custody,  management,  or  control  of  any 
chattel,  or  valuable  security,  shall  embezzle  the  same,(a)  or  any  part 
thereof,  or  in  any  manner  fraudulently  apply  or  dispose  of  the  same,  or 
any  part  thereof,  to  his  own  use  or  benefit,  or  for  any  purpose  whatsoever 
except  for  the  public  service,  every  such  offender  shall  in  England  and 
Ireland  be  deemed  to  have  stolen  the  same,  and  shall  in  England  and  Ire- 
land be  deemed  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  *on  being  thereof  convicted  in  due  form  of  law,  shall  j-^^^^^-. 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  L  ~  J 
the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven 
years,  or  to  be  imprisoned  with  or  without  hard  labour,  as  to  the  Court 
shall  seem  meet,  for  any  term  not  exceeding  three  years. 

Sect.  2.  That  every  tally,  order,  or  other  security  whatsoever,  entitling 
or  evidencing  the  title  of  any  person  or  body  corporate  to  any  share  or 
interest  in  any  public  stock  or  fund,  whether  of  the  United  Kingdom,  or 
of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  to  any  share 
or  interest  in  any  fund  of  any  body  corporate,  company  or  society,  or  to 
any  deposit  in  any  savings  bank,  and  every  debenture,  deed,  bond,  bill, 
note,  warrant,  order,  or  other  security,  whatsoever  for  money,  or  for  pay- 
ment of  money,  whether  of  this  kingdom  or  of  any  foreign  state,  and  every 
warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or  valuable 
thing,  shall,  throughout  this  act,  be  deemed  for  every  purpose  to  be  in- 
cluded under  and  denoted  by  the  words  "valuable  security;"  and  that  if 
any  person  so  employed  and  entrusted  as  aforesaid,  shall  embezzle  or 
fraudulently  apply   or  dispose  of  any  such  valuable  security  as   afore- 

(y)  Acting  in  the  employment  is  sufficient  witliout  proof  of  formal  appointment; 
Rex  V.  Borrett,  6  C.  &  P.  124  ;  Rc<r.  v.  Townsend,  Carr.  &  M.  178. 

(2)  In  Reg.  v.Tovvnsciid,Carr.  &.  M.  178,  it  was  held,  that  a  Posi  Office  letter  carrier 
who  was  in  the  daily  habit  of  calling  at  the  lodge  of  G.  Infirmiiy,  and  there  receiv- 
ing  letters,  with  a  penny  on  each  to  prepay  the  postage,  and  t:iking  them  to  the  G. 
post  office,  having  embezzled  some  of  the  pence  thus  received  might  be  convicted  un- 
der this  act,  as  there  was  evidence  to  go  to  the  jury  that  the  pence  were  leceived  by 
him  by  virtue  of  his  employment  as  a  letter  carrier. 

(«)  It  was  held  to  be  sufficient  in  an  indictment  under  this  act  to  stale  that  a  clerk 
embezzled  money  leciioed  by  him  wliilsL  such  clerk,  without  any  more  specific  allega- 
tion that  he  embezzled  ivhilsl  clerk  ;  Reg.  v.  Lovell,  2  Moo.  &  Rub.  23G. 
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said,  lie  shall  be  deemed  to  have  stolen  the  same  within  the  intent  and 
meaning  of  this  act,  and  shall  be  punishable  thereby  in  the  same  manner 
as  if  he  had  stolen  any  chattel  of  like  value  with  the  share,  interest,  or 
deposit  to  which  such  security  may  relate,  or  with  the  money  due  on  such 
security  or  secured  thereby  and  remaining  unsatisfied,  or  with  the  value 
of  the  goods  or  other  valuable  thing  mentioned  in  such  security. 

Sect.  3  is  similar  to  sect.  48  of  7  &  8  G-eo.  4,  c.  29 ;  ante,  p.  287. 

By  sect.  4.  That  in  every  such  case  of  embezzlement,  or  fraudulent 
application,  or  disposition  as  aforesaid,  of  any  chattel,  money  or  valuable 
security,  it  shall  be  lawful,  in  the  order  of  committal,  by  the  justice  of 
the  peace  before  whom  the  offender  shall  be  charged,  and  in  the  indict- 
ment to  be  preferred  against  such  offender,  to  lay  the  property  of  any 
such  chattel,  money,  or  valuable  security  as  aforesaid,  in  the  king's 
majesty. 

And  by  sect.  5.  That  every  offender  against  this  act  may  be  dealt  with, 
indicted,  tried,  and  punished  either  in  the  county  or  place,  in  which  he 
shall  be  apprehended,  or  in  the  county  or  place  where  he  shall  have  com- 
mitted the  offence. 


r  *9QO-1  *EMBEZZLEMENT,    ETC.,    BY    OFFICERS    AND    SERVANTS    OF    THE 
L  -'  BANK   OF  ENGLAND. 

By  statute  15  Geo.  2,  c.  13,  s.  12,  it  is  enacted,  that  if  any  officer  or 
servant  of  the  said  company  being  entrusted  with(6)  any  note,  bill,  divi- 
dend, warrant,  bond,  deed,  or  any  security,  money,  or  other  effects(c) 
belonging  to  the  said  company,  or  having  any  bill,  dividend,  warrant, 
bond,  deed,  or  any  security  or  effects  of  any  other  person  or  persons 
lodged  or  deposited  with  the  said  company,  or  with  him  as  an  officer  or 
servant  of  the  said  company  shall  secrete,  imbezil,  or  run  away  with  any 
such  note,  bill,  dividend,  warrant,  bond,  deed,  security,  money,  or  effects, 
or  any  part  of  them,  every  officer  or  servant  so  offending,  and  being  thereof 
convicted  in  due  form  of  law,  shall  be  deemed  guilty  of  felony,  and  shall 
suffer  [death  as  a  felon  without  benefit  of  clergy.] 

Provisions,  similar  to  the  above,  are  also  contained  in  35  Geo.  3,  c.  66, 
8.  6,  (whereby  certain  Irish  annuities  were  transferred  to  the  Bank  of 
England,)  and  37  Geo.  3,  c.  46,  s.  6,  (whereby  certain  other  annuities 
were  also  transferred  to  the  Bank  of  England.)  The  punishment  of  death, 
however,  for  these  offences  is  abolished  by  4  &  5  Vict.  c.  56,  by  sect.  1 
of  which  act  it  is  enacted,  that  persons  convicted  of  offences  against  the 
act  15  Geo.  2,  c.  13,  s.  12,  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such 
person,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  time  not  exceeding  three  years. 

(b)  A  person  cannot  be  convicted  under  tliis  act  who  merely  Sas  access  to  notes,  &c. 
but  is  not  entrusted  with  them  ;  Bakewell's  case,  Russ.  &.  Ry.,  35;  and  see  Phillips  v. 
Hath,  G  M.  &  VV.  572;  Hatfield  v.  Phillips,   14  M.  &.  VV.  665. 

(c)  In  Rex  v.  Aslett,  I  Bos.  ct  P.  N.  R.  1,  it  was  held  that  E.xchequer  bills,  signed 
by  a  person  not  auihorized  to  sign  them,  were  effects  within  ihe  meaning  of  this  act. 
And  it  was  also  held  that  39  Geo.  3,  c.  85,  did  not  repeal  this  act. 
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And  by  sect.  4,  it  is  also  enacted,  "  That  in  awarding  the  punishment 
of  imprisonment  for  any  offence  punishable  under  this  act,  it  shall  be 
lawful  for  the  Court  to  direct  such  punishment  to  be  with  or  without  hard 
labour  in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that 
the  offender  shall  be  kept  in  solitary  *confinement  for  any  portion  j.  sf-QooT 
or  portions  of  such  imprisonment,  whether  the  same  be  or  with  or  L  *"' '  J 
without  hard  labour,  not  exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as  to  the  Court  in  its  discretion 
shall  seem  meet. 

By  sect.  6,  such  offences  are  not  triable  before  any  justices  of  the 
peace  at  any  general  or  quarter  sessions  of  the  peace. 

EMBEZZLEMENT,    ETC.,    BY   OFFICERS    AND    SERVANTS    OF  THE  BANK    OP 

IRELAND, 

The  Stat.  21  &  22  Geo.  3,  c.  16,  s.  16,  relating  to  the  Bank  of  Ireland, 
contains  a  provision  similar  to  that  in  the  15th  Geo.  2,  c.  13,  s.  12, 
relating  to  the  Bank  of  England;  supra,  p.  292.  And  the  stat.  5  &  6 
Vict.  c.  28,  ss.  4,  19,  contains  provisions,  regulating  the  punishment  of  such 
offences,  exactly  similar  to  those  contained  in  the  4  &  5  Vict.  c.  56,  ss.  1, 
4 ;  supra,  p.  292. 

EMBEZZLEMENT,  ETC.,  BY    OFFICERS   AND  SERVANTS  OF  THE   SOUTH  SEA 

COMPANY. 

The  stat.  24  Geo.  2,  c.  11,  s.  3,  contains  a  provision  similar  to  that 
in  the  15  Geo.  2,  c.  13,  s.  12,  relating  to  the  Bank  of  England;  supra, 
p.  292.  The  punishment  of  these  offences  is  now  regulated  by  the  stat. 
4  &  5  Vict.  c.  56,  S3.  1,  4;  supra,  p.  292. 

EMBEZZLEMENT,  ETC.,  BY  OFFICERS  AND  SERVANTS  IN  THE  CUSTOMS  AND 

EXCISE. 

By  the  act  for  the  Warehousing  of  Goods,  8  &  9  Vict.  c.  91,  s.  47,  it 
is  enacted,  "  that  in  case  it  shall  at  any  time  happen  that  any  embezzle- 
ment, waste,  spoil,  or  destruction  shall  be  made  of  or  in  any  goods  or 
merchandize  which  shall  be  warehoused  in  wai-ehouses  under  the  autho- 
rity of  this  act,  by  or  through  any  wilful  misconduct  of  any  ofl&cer  or  oi£- 
cers  of  Customs(f/)  or  Excise,(e)  such  officer  or  officers  shall  be  deemed 
guilty  *of  a  misdemeanor,  and  shall,  upon  conviction,  suffer  such  ^  ^^^4-, 
punishment  as  may  be  inflicted  by  law  in  cases  of  misdemeanor ;  L  "  -^ 
and  if  such  officer  shall  be  so  prosecuted  to  conviction  by  the  importer, 
consignee,  or  proprietor  of  the  goods  or  merchandize  so  embezzled,  wasted, 
spoiled,  or  destroyed,  then  and  in  such  case  no  duty  of  Customs  or  Ex- 
cise shall  be  payable  for  or  in  respect  of  such  goods  or  merchandize  so 

(d)  As  to  who  is  an  officer  of  customs,  see  8  &.  9  Vict.  c.  85,  s.  7. 

(e)  Proof  of  acting  as  an  officer  of  excise  would  be  sufficient,  witliout  proving  his 
appointment.     See  7  &.  8  Geo.  4,  c.  53,  s.  17. 
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embezzled,  -wasted,  spoiled,  or  destroyed,  and  no  forfeiture  or  seizure  shall 
take  place  of  any  goods  and  merchandize  so  warehoused,  in  respect  of  any 
deficiency  caused  by  such  embezzlement,  waste,  spoil,  or  destruction ;  and 
the  damage  occasioned  by  such  embezzlement,  waste,  spoil,  or  destruction 
of  such  goods  or  merchandize  (not  being  occasioned  by  fire,)  shall  be  re- 
paid and  made  good  to  such  importer,  consignee,  or  proprietor  by  the 
Commissioner  of  Customs  or  Excise,  under  such  orders,  regulations,  and 
directions  as  shall  be  for  that  purpose  made  and  given  by  the  Commis- 
sioners of  her  Majesty's  Treasury,  or  any  three  of  them." 

OFrENCES   BY    OFFICERS    AND    SERVANTS   EMPLOYED    BY  OR   UNDER  THE 
POST     OFFICE.  (^1) 

By  the  stat.  7  Wm.  4  &  1  Vict.  c.  36,  which  consolidated  the  law  re- 
lating to  the  Post  Ofl&ce,  it  is  enacted,  (sect.  25,)  That  every  person  em- 
ployed by  or  under  the  Post  Office,  who  shall,  contrary  to  his  duty,  open 
or  procure  or  suff"er  to  be  opened  a  post  letter,  or  shall  wilfully  detain  or 
delay,  or  procure  or  suffer  to  be  detained  or  delayed  a  post  letter,  shall  in 
England  and  Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and,  being  convicted  thereof,  shall  suffer  such  j^unish- 
ment  by  fine  or  imprisonment,  or  by  both,  as  to  the  Court  shall  seem 
meet :  provided,  always,  that  nothing  herein  contained  shall  extend  to  the 
opening  or  detaining  or  delaying  of  a  post  letter  returned  for  want  of  a 
true  direction,  or  of  a  post  letter  returned  by  reason  that  the  person  to 
whom  the  same  shall  be  directed  is  dead,  or  cannot  be  found,  or  shall  have 
refused  the  same,  or  shall  have  refused  or  neglected  to  pay  the  postage 
P  nncT  thereof,  nor  to  the  opening  or  detaining  *or  delaying  of  a  post 
L  J  letter  in   obedience  to  an  express  warrant  in  writing  under  the 

band  (in  Great  Britain)  of  one  of  the  principal  Secretaries  of  State,  and  in 
Ireland  under  the  hand  and  seal  of  the  Lord  Lieutenant  of  Ireland. 

Sect.  26.  That  every  person  employed  under  the  Post  Office,  who 
shall  steal,  or  shall,  for  any  purpose  whatever,  embezzle,  sccrete,(y')  or 
destroy  a  post  letter,  shall  in  England  and  Ireland  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  ofi'ence,  and  shall,  at  the  discretion 
of  the  Court,  either  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  or  be  imprisoned  for  any  term  not  exceeding  three  years,  and  if 
an}'  such  post  letter  so  stolen  or  embezzled,  secreted  or  destroyed  shall 
contain  therein  any  chattel  or  money  whatsoever,  or  any  valuable  security, 
every  such  offender  shall  be  transported  beyond  the  seas  for  life. 

By  sect.  32.     For  the  Protection  of  Printed  Votes  and  Proceedings  in 

(/)  In  an  indictment  for  secreting'  a  letter,  it  is  not  necessary  to  state  tiic  purpose 
for  which  the  letter  was  secreted;  Reg.  v.  VVynn,  2  Carr.  &  K.  8.".9.  In  that  case  a 
person  employed  in  the  Post  Office  committed  a  mistake  in  the  sorting  of  two  letters 
containinor  money,  and  to  avoid  a  supposed  penally  attached  to  such  a  mistake,  he 
threw  the  letters  unopened  and  the  money  down  a  watercioset :  held,  by  all  the  Judges, 
that  there  was  a  larceny  of  the  letters  and  money  ;  and  also  a  "  secreting''  of  the  letters 
within  this  statute. 

(I)  See  Wharton's  Criminal  Law,  p.  768,  for  statutes  and  authorities,  2d  ed.  1852, 
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Parliament  and  Printed  Newspapers  sent  by  the  Post,  it  is  enacted,  That 
every  person  employed  in  the  Post  OflSce  who  shall  steal,  or  shall  for  any 
purpose  embezzle,  secrete, (</)  or  destroy,  or  shall  wilfully  detain  or  delay 
in  course  of  conveyance  or  delivery  thereof  by  the  post,  any  printed  votes 
or  proceedings  in  parliament,  or  any  printed  newspaper,  or  any  other 
printed  paper  whatsoever,  sent  by  the  post  without  covers  or  in  covers 
open  at  the  sides,  shall  in  England  and  Ireland  be  guilty  of  a  misdemea- 
nor, and  in  Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof, 
shall  suffer  such  punishment  by  fine  or  imprisonment,  or  by  both,  as  to 
the  Court  shall  seem  meet. 

Since  the  passing  of  this  act  of  Parliament,  which  contains  no  provi- 
sion for  the  punishment  of  embezzlement  of  moneys  received  for  postage,  it 
is  usual(/i)  to  *indict  and  proceed  against  persons  in  the  employ  r-^:.Tnrn 
of  the  Post  Office,  who  commit  that  offence,  under  the  provisions  L  ~  J 
of  the  2  Wm.  4,  c.  4 ;  ante  p.  290. 

To  convict  a  person  under  7  Wm.  4&  1  Vict.  c.  3G.  evidence  of  acting 
in  the  employ  of  the  Post  Office  would  be  sufficient  evidence  of  such  em- 
ployment, without  proof  of  any  formal  appointment,(«')  though,  in  an 
Irish  case,  it  was  held,  that  some  proof  of  acting  with  the  sanction  of  the 
Post  Office  authorities  was  necessary. (A;)  Moreover,  the  prisoner  must 
have  been  a  servant  in  the  employ  of  the  Post  Office  when  he  committed 
the  offence  imputed  to  him.(?)  And  therefore  it  was  held,  under  the  old 
Post  Office  Act,  52  Geo.  3,  c.  143,  that  a  servant  employed  at  a  receiving- 
house  to  clean  boots,  &c.,  and  who  used  to  assist  in  tying  up  and  sealing 
the  post  office  bag,  was  not  a  servant  of  the  Post  Office. (m) 

But  a  man  employed  by  the  postmistress  to  carry  letters  from  one 
place  to  another  at  a  weekly  salary,  paid  to  him  by  the  postmistress,  but 
which  was  repaid  to  her  by  the  Post  Office,  was  held  to  be  a  person  em- 
ployed by  the  Post  Office  within  that  act.(?!)  And  now,  by  the  interpre- 
tation clause  of  7  Wm.  4  &  1  Vict.  c.  36,  s.  47,  the  expression  "  persons 
employed  by  or  under  the  Post  Office,"  shall  include  every  person  em- 
ployed in  any  business  of  the  Post  Office,  according  to  the  interpretation 
given  to  the  expression  "  officer  of  the  Post  Office,"  and  that  expression 
shall  include  the  Postmaster  General,  and  every  deputy  postmaster,  agent, 
officer,  clerk,  letter  carrier,  guard,  postboy,  rider,  or  any  other  person  em- 
ployed in  any  business  of  the  Post  Office,  whether  employed  by  the  Post- 
master General  or  by  any  person  under  him,  or  on  behalf  of  the  Post 
Office. 

By  the  same  section  it  is  enacted,  that  "  the  term  pos<  lelfer  shall  mean 
any  letter  or  packet  transmitted  by  the  post  under  the  authority  of  the 
Postmaster  General,  and  a  letter  shall  be  deemed  a  post  letter  from  the 
time  of  its  being  delivered  to  a  post  office  to  the  time  of  its  being  deliver- 
er) See  Reg.  v.  Wynn,  2  C.  &,  K.  859,  supra, 

(//)  Rvg.  V.  Townsend,  Carr.  <fc  M,  178,  ante  p.  290,  nole  (2). 

(0  Rex  V.  Rees,  6  C.  &  P.  GOG;  Rex  v.  Borretl,  G  C.  &  P,  124  ;  Reg.  v.  Townsend, 
Carr.  &  M.  178. 

(A-)  Res  V.  Trenwytli,  Ir.  Circ.  Rep.  172,  scd  qu. 

(Z)  Diit  he  need  not  have  embezzled  ii  whilst  in  the  employ;  Reg.  v.  Lovcll,  2  Moo.  & 
Rob.  23G. 

(m)  Rex  V,  Pearson,  4  C,  &  P.  572.         (n)  Rex  v,  Salisbury,  5  C.  &  P.  153. 
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ed  to  the  person  to  whom  *it  is  addressed,  and  the  delivery  to  a 
L  J  letter  carrier  or  other  person  authorized  to  receive  letters  for  the 
post,  shall  be  a  delivery  to  the  Post  Office,  and  a  delivery  at  the  house  or 
office  of  the  person  to  whom  the  letter  is  addressed,  or  to  him,  or  to  his 
servant,  or  agent,  or  other  person  considered  to  be  authorised  to  receive 
the  letter  according  to  the  usual  manner  of  delivering  that  person's 
letters,  shall  be  a  delivery  to  the  person  addressed." 

Under  this  act  it  has  been  held,  that  a  post  letter  means  a  letter  put  in 
the  ordinary  way  into  the  Post  Office.  And,  therefore,  where(o)  a  letter 
carrier  was  suspected,  and,  for  the  purpose  of  trying  his  honesty,  an  assist- 
ant inspector  of  letter  carriers  inclosed  a  marked  sovereign  in  a  letter  ad- 
dressed to  W.  M.,  then  sealed  the  letter  and  marked  it  as  if  it  had  been 
put  into  the  post  in  the  regular  way  as  a  paid  letter,  but  it  never  was 
posted  :  on  the  following  day,  whilst  the  prisoner  was  not  attending,  the 
letter  was  put  amongst  a  heap  which  he  had  to  deliver,  and  the  prisoner 
was  seen  to  take  the  letter  into  his  possession,  but  never  delivered  it,  and 
the  marked  sovereign  was  found  in  his  pocket :  it  was  held,  by  all  the 
Judges,  that  he  could  not  be  convicted  of  stealing  a  "  post  letter."  And 
a  similar  decision  was  made  under  similar  circumstances,  where  such  a 
letter  had  an  entirely  fictitious  address. (jj)  In  both  the  above  cases, 
however,  the  prisoners  were  convicted  of  larceny.  And,  in  a  subsequent 
case,  where  such  a  letter  loas  posted,  although  with  a  fictitious  address, 
the  prisoner  was  convicted. ((7) 

A  servant  was  sent  to  the  post  with  a  letter  and  a  penny  to  prepay  the 
postage,  but  finding  the  shopdoor  of  the  receiving  house  shut,  she  put  the 
penny  inside  the  letter,  fastened  it  in  with  a  pin,  and  dropped  it  into  the 
letter-box,  intending  that  the  penny  should  be  applied  to  the  payment  of 
the  postage.  A  messenger,  in  the  General  Post  Office,  stole  this  letter 
with  the  money  in  it,  and  Lord  Denraan  held  that  it  came  within  the  de- 
r  0Q8"l  scription  of  the  act  of  parliament,  viz.,  a  letter  containing  *money, 
L  -I  although  the  money  was  not  put  in  for  the  purpose  of  being  con- 
veyed in  the  letter.(r) 

S.,  postmistress  at  Gr.,  received  a  letter  from  D.  with  11.  for  a  post 
office  order  to  be  obtained  at  L.,  Sd.  for  the  poundage,  1(7.  for  the  postage, 
and  Id.  for  the  messenger  who  was  to  get  the  order.  The  letter,  when 
received  by  S.,  was  unsealed,  but  addressed.  She  in  due  course  delivered 
it  to  the  prisoner,  who  was  the  post  office  messenger,  with  the  money,  and 
instructed  him  to  obtain  the  order  at  L.,  inclose  it  in  the  letter,  and  post 
the  letter  at  L.  He  pocketed  the  money,  and  never  delivered  the  letter 
at  L. :  and  it  was  held  by  Cresswell,  J.,  that,  under  these  circumstances, 
the  letter  must  be  considered  as  a  post  letter,  and  the  prisoner  in  the  em- 
ploy of  the  Post  Office;  and  he  was  convicted  under  the  statute. (s) 


(0)  Reg.  V.  Ratlibone,  Carr.  &  M.  220  ;  S.  C.  2  Moo.  C.  C.  242. 
(//)  Re^.  V.  Gardner,  1  Carr.  &  K.  628  ;  but  see  Reg.  v.  Newey,  ibid.  630,  note ;  Reg. 
V.  Young,  Carr.  &:  K.  4G6. 

(q)  Reg.  V.  Young,  2  Carr.  fi,  K.  466.  (c)  Reg.  v.  Mence,  Carr.  &  M.  234. 

(s)  Reg.  V.  Bickerstaff,  2  Carr.  &.  K.  761. 
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But  in  another  casc,(c)  wbere  a  person  delivered  two  51.  notes  to  the 
wife  of  the  postmaster  at  C.  (where  money  orders  were  not  granted,)  and 
asked  her  to  send  them  by  the  letter  carrier  from  C.  to  W.,  in  order  that 
he  might  get  two  5/.  money  orders  at  the  W.  post  oflBce  ;  she  gave  instruc- 
tions, accordingly,  to  the  letter  carrier,  and  by  his  desire  put  the  notes 
into  his  bag,  but  he  afterwards  took  them  out  and  pretended  he  had  lost 
them,  (having  no  intention  of  stealing  them  at  the  time  he  received  them  :) 
it  was  held  by  the  fifteen  Judges,  that  this  was  not  larceny,  the  notes  not 
being  in  the  possession  of  the  prisoner  in  the  course  of  his  duty  as  a  Post 
Office  servant. 

A  post  office  being  at  an  inn,  a  person  was  sent  to  put  a  letter  contain- 
ing promissory  notes  into  the  post;  he  took  it  to  the  inn  with  money  to 
prepay  the  postage ;  he  did  not  put  it  into  the  letter  box,  but  laid  the  letter 
with  the  money  upon  it  upon  a  table  in  the  passage  of  the  inn,  in  which 
passage  the  letter  box  was,  and  pointed  out  the  letter  to  the  prisoner, 
who  was  a  female  servant  in  the  inn,  who  said  "  she  would  give  it  to  them." 
The  prisoner,  who  was  not  authorized  by  the  innkeeper,  her  master,  to 
receive  letters  for  him,  stole  the  letter  and  its  contents  :  and  Patteson,  J., 
held,  that  this  was  not  a  post  letter  within  the  meaning  of  the  act ;  so  the 
prisoner  was  convicted  of  larceny,  (m) 

*By  the  11  and  12  Vict.  c.  88,  s,  4,  it  is  enacted,  that  every  p^^qq-, 
officer  of  the  Post  Office  who  shall  grant  or  issue  any  money  or-  L  "  J 
der  with  a  fraudulent  intent  shall,  in  England  and  Ireland,  be  guilty  of 
felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  shall,  at  the 
discretion  of  the  Court,  either  be  transported  beyond  the  seas  for  the 
term  of  seven  years  or  be  imprisoned  for  any  term  not  exceeding  three 
years  (t^) 


*CHAPTER    IX.  [*300] 


JURISDICTION    OF   JUSTICES   IN   DISPUTES   BETWEEN    MASTERS   AND 

SERVANTS. 


Generally— 20  Geo.  2,  c.  19  ;  6  Geo.  3, 
c.  25;  4  Geo.  4,  0.34  300 

Cases  provided  for  by  4  Geo.  4,  c. 
34  313 


Order  or  Conviction  and  Warrant  of 
Commitment  315 

Arbitration  of  Disputes  between  Mas- 
ters and  Workmen,  5  Geo.  4.  c.  96    313 


JURISDICTION   OF   JUSTICES  GENERALLY. 

By  construction  of  law  upon  the  statute  5  Eliz.  c.  4,  ("which  enabled 

(t)  Reg.  V.  Glass,  2  Carr.  &  K.  395.  (u)  Rex  v.  Harley,  1  Carr.  &.  K.  89. 

(w)  And  see  sect.  5,  as  to  the  indictment. 
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justices  to  fix  the  rate  of  wages),  justices  of  the  peace  were  lield(a)  to 
have  the  power  of  ordering  and  enforcing  the  payment  of  wages  to  ser- 
vants in  husbandry.  But  the  statute  of  Eliz.  being  found  deficient,  as  it 
extended  only  to  such  wages  as  should  be  rated  by  the  justices,  and  to 
-^  servants  in  husbandry, (Z^)  and  contained  *no  power  to  admit  the 
L  "^  J  servant's  oath  in  evidence,  the  statute  20  Geo.  2.  c.  19,  was  pas- 
sed. That  act,  after  reciting  that  the  laws  in  being  for  the  better  regula- 
tion of  servants,  and  for  the  payment  of  wages  to  them,  and  to  artificers, 
handicraftsmen,  and  labourers,  were  insufficient  and  defective,  enacted 
(sect.  1),  that  after  the  25th  of  March,  1747,  ''all  complaints,  differences, 
and  disputes  which  shall  happen  or  arise  between  masters  or  mistresses 
and  servants  in  husbandry,  who  shall  be  hired  for  one  year  or  longer,(c) 
or  which  shall  happen  or  arise  between  masters  or  mistresses  and  artifi- 
cers,(cZ)  handicraftsmen,  miners,  colliers,  keelmen,  pitmen, (e)  glassmen, 
potters,  and  other  lal>ourers[f^  employed  for  any  certain  time  or  in  any 
other  manner,{g\  shall  be  heard  and  determined  by  one  or  more  justice 
or  justices  of  the  peace  of  the  county,  riding,  city,  liberty,  town  corporate, 
*or  place  where  such  master  or  mistress  shall  inhabit,(/i)  (al- 
L  ^  "-I  though  no  rate  or  assessment  of  wages  has  been  made  that  year 
by  the  justices  of  the  peace  of  the  shire,  riding,  or  liberty,  or  by  the 
mayor,  bailiffs,  or  other    head  officer  where  such  complaints  shall    be 

(«)  Reg.  V.  Gouche,  2  Salk.  441 ;  S.  C.  2  Ld.  Raym.  820 ;  Shergold  v.  Holloway,  2 
Str.  1002. 

(J))  Tlie  jurisdiction  of  justices  in  disputes  between  masters  and  servants  in  trades 
is  conferred  by  various  acts  of  parliament  relating  to  particular  trades,  which,  for  the 
convenience  of  reference,  have  been  arranged  alphabetically  in  a  table  printed  in  the 
Appendix.  The  principal  of  those  acts  (viz.  20  Geo.  2,  c.  19  ;  6  Geo.  3,  c.  25  ;  4  Geo. 
4,  c.  34;  5  Geo.  4,  o.  96)  arc  here  given  in  the  text,  together  with  the  cases  decided 
upon  them,  as  they  are  applicable  to  almost  all  trades,  the  operation  of  the  three  first 
having  been  extended  by  1 0  Geo.  4,  c.  52,  to  the  several  manufactures,  trades  and  occu- 
pations mentioned  in  17  Geo.  3,  c.  56,  (see  Appendix).  Most  of  the  other  acts  will  be 
also  found  in  the  Appendix.  In  proceedings  under  tliese  statutes  the  provisions  of  11 
vfe  12  Vic(.c.4.3,  "An  Act  to  facilitate  ihe  Performance  of  the  Duties  of  Justices  of  the 
Peace  out  of  Sessions  within  England  and  Wales  with  respect  to  Summary  Convic- 
tions and  orders,"  must  now  be  attended  to.  See  Archibold's  Jervis's  Acts,  p.  13G, 
3rd  ed. 

(c)  See  note  {g),  infra. 

('/)  By  6  Geo.  3,  c.  25,  s.  4,  and  4  Geo,  4,  c.  31,  s.  3,  "calico  printers"  are  added. 

(e)  In  the  Stannaries  in  Devon  and  Cornwall,  27  Geo.  2,  c.  6,  s.  2. 

(/)  In  Lowther  v.  Earl  of  Radnor,  8  East,  113,  a  labourer  who  contracted  to  dig 
and  stean  a  well  was  held  within  this  act.  That  case,  however,  proceeded  upon  the 
facts  laid  in  the  information  before  the  justice.  In  order  to  give  a  magistrate  juris- 
diction now  there  must  eillier  be  an  actual  service,  or  a  contract  of  service.  See 
Hardy  v.  Ryle,  9  B.  &  C.  603;  Lancaster  v.  Greaves,  9  B.  &  C.  628.  In  Willes  v. 
Cooper,  3  A.  &.  E.  524,  it  was  considered  doubtful  whether  under  this  act  and  4  Geo. 
4,  c.  34,  justices  had  power  to  order  payment  on  an  information  "for  wages  for  labour 
as  a  carpenter."  And  see  Riley  v.  Warden,  2  Exc.  59,  as  to  the  meaning  of  the  word 
"labour"  in  the  Truck  Act,  1  Si,  2  Wm.  4,  c.  37:  and  Reg.  v.  Wortley,  21  L.  J.,  N. 
S.,  M.  C,  44,  ante,  p.  26,  on  the  meaning  of  that  word  in  the  Stamp  Act. 

(^)  By  31  Geo.  2,  c.  11,  s.  3,  this  act  is  extended  to  all  servants  employed  in  hus- 
bandry though  hired  for  a  less  time  than  one  year. 

{/i)  By  4  Geo.  4,  c.  34,  s.  3,  post,  p.  310,  the  complaint  is  to  be  made  to  "  any  justice 
of  the  peace  of  the  county  or  place  where  such  servant,  &c.,  shall  have  so  contracted'''' 
to  serve,  "or  be  employed  or  be  found."  And  the  commitment  must  shew  that  the 
magistrate  had  jurisdiction.  See  Johnson  v.  Reid,  6  M.  &  W.  124  ;  Lindsay  v.  Leigh 
11  Q.  B.  455;  Askew's  case,  2  L.  M.  «fc  P.  429. 
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made,  or  where  such  difforenccs  or  disputes  shall  arise, (i))  which  said 
justice  or  justices  is  and  are  hereby  empowered  to  examine  upon  oath  any 
such  servant,  artificer,  handicraftsman,  miner,  collier,  keelman,  pitman, 
glassman,  potter,  or  other  labourer,  or  any  other  witness  or  witnesses, 
touching  any  such  complaint,  difference,  or  dispute,  and  to  make  such 
order  for  payment  of  so  much  wages  to  such  servant,  artificer,  handi- 
craftsman, miner,  collier,  keelman,  pitman,  glassman,  potter,  or  other 
labourer,  as  to  such  justice  or  justices  shall  seem  just  and  reasonable, 
provided  that  the  sum  in  question  do  not  exceed  ten  pounds  with  regard 
to  any  servant,  nor  five  pounds  with  regard  to  any  artificer,  handicrafts- 
man, miner,  collier,  keelman,  pitman,  glassman,  potter,  or  labourer;  and 
in  case  of  refusal  or  non-payment  of  any  sums  so  ordered  by  the  space  of 
oue-and-twenty  days(A')  next  after  such  determination,  such  justice  and 
justices  shall  and  may  issue  forth  his  or  their  warrant  to  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  such  master  or  mistress, 
or  person  employing  such  artificer,  handicraftsman,  miner,  collier,  keel- 
man, pitman,  glassman,  potter,  or  other  labourer,  rendering  the  overplus 
to  the  owners  after  payment  of  the  charges  of  such  distress  and  sale.'VA 
*2.  That  it  shall  and  may  be  lawful  to  and  for  such  justice  or  ^,on?>i 
justices  upon  application,  on  complaint  made  upon  oath  by  any  L  '^  "^J 
master  or  mistress,  or  employer,('m)  against  any  such  servant,  artificer, 
handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter,  or 
labourer,  touching  or  concerning  any  misdemeanor,  miscarriage,  or  ill- 
behaviour  in  such  his  or  her  service  or  employment  (which  oath  such 
justice  or  justices  is  and  are  hereby  empowered  to  administer,)  to  hear, 
examine  and  determine  the  same,  and  to  punish  the  offender  by  commit- 
ment to  the  houses  of  correction,  there  to  remain  and  be  corrected^?;)  and 
held  to  hard  labour  for  a  reasonable  time  not  exceeding  one  calendar 
month,  or  otherwise  by  abating  some  part  of  his  or  her  wages,  or  by  dis- 
charging such  servant,  artificer,  handicraftsman,  miner,  collier,  keelman, 
pitman,  glassman,  potter,  or  labourer  from  his,  her,  or  their  service  or 
employment;  and  in  like  manner,  also,  it  shall  and  may  be  lawful  for 
such  justice  or  justices,  upon  any  complaint  or  application  upon  oath  by 
any  such  servant,  artificer,  handicraftsman,  miner,  collier,  keelman,  pit- 
man, glassman,  potter,  or  other  labourer,  against  such  master,  mistress, 
or  employer,  touching  or  concerning  any  misusage,  refusal  of  necessary 
provision,  cruelty,  or  other  ill-treatment  of,  to,  or   towards  such  servant, 

(i)  In  Branwell  v.  Penneck,  7  B.  &  C.  539,  Bayley,  J.,  said,  "  these  words  imply 
that  the  leg-islaturc  did  not  contemijlate  all  labourers,  but  those  only  wilh  reference  to 
whom  the  justices  had  |)o\ver  to  niaiie  a  rate  of  wages,"  under  5  Eliz.  c.  4,  s.  15. 

(k)  See  now  4  Geo.  4,  c.  34,  s.  5,  post,  p.  312. 

(/)  I:i  Wiles  V.  Cooper,  3  A.  &  E.  524,  it  was  held,  that  justices  had  no  power  under 
this  sect,  and  4  Geo.  4,  c.  34,  and  5  Geo.  4,  c.  18,  s.  2,  to  commit  the  master  in  default 
of  distress.  But  that  power  is  now  expressly  given  by  1 1  &.  12  Vict.  c.  43,  s.  22, 
under  which  he  may  be  committed  to  gaol  for  any  term  not  exceeding  three  calendar 
months. 

(m)  "Or  by  liis,  her  or  Iheir  steward,  manager  or  agent ;"  6  Geo.  3,  c.  25,  s.  4,  and 
4  Geo.  4,  c.  34,  s.  3.  "Or  by  his  counsel  or  attorney  or  other  person  authorized  in 
that  behalf;"  1 1  &  12  Vict.  c.  43,  s.  10. 

(n)  "Corrected,"  means  whi|)ped,  and  is  a  necessary  part  of  the  judgment  under  (his 
act;  Rex  v.  Hoseason,  14  East,  607.  See  now,  however,  4  Guo.  4,  c.  34,  s.  3,  and 
Wood  V.  Fen  wick,  10  M.  &  W.  195. 
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artificer,  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  pot- 
ter, or  other  labourer,  and  to  summon  such  master,  mistress,  or  employer 
to  appear  before  such  justice  or  justices  at  a  reasonable  time  to  be  pre- 
fixed in  such  summons,  and  such  justice  or  justices  shall  and  may  ex- 
amine into  the  matter  of  such  complaint,  whether  such  master,  mistress, 
or  employer  shall  appear  or  not,  proof  being  made  upon  oath  of  his  or 
her  being  duly  summoned,  and  upon  proof  thereof,  made  upon  oath  to 
his  or  their  satisfaction,  to  discharge  such  servant,  artificer,  handicrafts- 
P  jj.q^j^-.  man,  miner,  *collier,  keelman,  pitman,  glassman,  potter,  or  other 
L  J  labourer  of  and  from   his  said  service  and  employment,  which 

discharge  shall  be  given  under  the  hand  and  seal  or  hands  and  seals  of 
such  justice    or  justices,  gratis. 

3.  That  it  shall  and  may  be  lawful  to  and  for  any  two  or  more  such 
justices,  upon  any  complaint  or  application  by  any  apprentice  put  out  by 
the  parish,  or  any  other  apprentice  upon  whose  binding  out  no  larger  a 
sum  than  five(o)  pounds  of  lawful  British  money  was  paid,  touching  or 
concerning  any  misusage,  refusal  of  necessary  provisions,  cruelty,  or 
other  ill-treatment  of  or  towards  such  apprentice  by  his  or  her  master  or 
mistress, (p)  to  summon  such  master  or  mistress  to  appear  before  such 
justices,  at  a  reasonable  time  to  be  named  in  such  summons,  and  such 
justices  shall  and  may  examine  into  the  matter  of  such  complaint,  and 
upon  proof  thereof,  made  upon  oath  to  their  satisfaction,  (whether  the 
master  or  mistress  be  present  or  not,  if  service  of  the  summons  be  also 
upon  oath  proved,)  the  said  justices  may  discharge(g')  such  apprentice  by 
warrant  or  certificate  under  their  hands  and  seals,  for  which  warrant  or 
certificate  no  fee  shall  be  paid. 

4.  That  it  shall  and  may  be  lawful  to  and  for  such  justices,  upon  appli- 
cation or  complaint  made  upon  oath  by  any  master  or  mistress  against 
any  such  apprentice,  touching  or  concerning  any  misdemeanor,  miscar- 
riage, or  ill-behaviour  in  such  his  or  her  service,  (which  oath  such  jus- 
tices are  hereby  empowered  to  administer,)  to  hear,  examine,  and  deter- 
mine the  same,  to  punish  the  ofi'ender  by  commitment  to  the  house  of 
P  ^„^--.  correction,  there  to  remain  and  be  corrected  and  held  to  hard 
L  J  *labour  for  a  reasonable  time  not  exceeding  one  calendar  month, 
or  otherwise  by  discharging(r)  such  apprentice  in  manner  and  form  be- 
fore mentioned. 

5.  Provided  nevertheless,  that  if  any  person  or  persons  shall  think 

(o)  This  was  extended  to  ten  pounds  by  33  Geo.  3,  c.  5.5,  and  has  since  been  further 
extended  to  twenty-five  pounds  by  4  Geo.  4,  c.  29,  or,  if  nothing  at  all  was  paid,  5  &. 
6  Vict.  c.  7. 

(  f)  See  furtlier,  ante,  p.  303,  note  {ni). 

{q)  Under  32  Geo.  3,  c.  57,  s.  ]  1,  tiie  justices  may  order  the  apprentice's  clothes  to 
be  given  up,  and  the  master,  &c.,  to  pay  a  sum  not  exceeding  ten  pounds  for  placing 
the  apprentice  out  again;  and  by  sect.  12,  when  such  master  is  liable  to  take  another 
parish  apprentice  he  may  be  fined  ten  pounds  instead.  By  33  Geo.  3,  c.  55,  the  master 
may  also  be  fined,  not  exceeding  forty  shillings.  And  by  4  Geo.  4,  c.  29,  justices,  dis- 
charging an  apprentice,  may  order  all  or  any  part  of  the  premium  paid  with  him  to  be 
refunded. 

(r)  By  32  Geo.  3,  c.  57,  s.  1 3,  the  justice  may  also  order  the  apprentice  to  be  punished 
"by  commitment  to  the  house  of  correction,  there  to  remain  and  be  corrected,  [J.  e., 
whipped,]  and  kept  to  hard  labour  for  a  reasonable  time,  not  exceeding  three  calendar 
months."     That  act  also  gives  an  appeal  to  the  quarter  sessions. 
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himself,  herself,  or  themselves  agricvcd  by  such  determination,  order,  or 
warrant  of  such  justice  or  justices  aforesaid,  (save  and  except  any  order 
of  commitment,)(f;)  he,  she,  or  they  may  appcal(?)  to  the  next  general 
quarter  sessions  of  the  peace  to  be  held  for  the  county,  riding,  liberty, 
city,  town  corporate  or  place  where  such  determination  or  order  shall  be 
made,  which  said  next  general  quarter  sessions  is  hereby  empowered  to 
hear  and  finally  determine  the  same,  and  to  give  and  award  such  costs  to 
any  of  the  respective  persons  appellant  or  respondent  as  the  said  sessions 
shall  judge  reasonable,  not  exceeding  forty  shillings,  the  same  to  be  levied 
by  distress  and  sale  in  manner  before  mentioned. 

6.  Provided  also,  that  no  writ  of  certiorari(?<)  or  other  process  shall 
issue  or  be  issuable  to  remove  any  proceedings  whatever,  had  in  pursu- 
ance of  this  act,  into  any  of  his  majesty's  courts  of  record  at  West- 
minster, (i;) 

B}"  6  Geo.  3,  c.  25.  after  reciting  that  persons  employed  in  several  ma- 
nufactories of  this  kingdom  frequently  take  apprentices  who  are  very 
young,  and  for  several  years  of  their  apprenticeship  are  rather  a  burthen 
than  otherwise  to  their  masters  :  and  that  it  frequently  happens  that  such 
apprentices,  when  they  might  be  expected  *to  be  useful  to  their  |-^r,r,p-, 
masters,  absent  themselves  from  their  service  :  and  that  the  laws  L  ^  J 
in  being  are  not  sufficient  to  prevent  these  inconveniences;  for  remedy 
thereof  it  is  enacted  (sect.  1,)  That  after  the  24th  June,  17C6,  if  any  ap- 
prentice shall  absent  himself  from  his  master's  service  before  the  term  of 
his  apprenticeship  shall  be  expired,  every  such  apprentice  shall  at  any 
time  or  times  thereafter,  whenever  he  shall  be  found,  be  compelled  to 
serve  his  said  master  for  so  long  a  time  as  he  shall  have  so  absented  him- 
self from  such  service,  unless  he  shall  make  satisfaction  to  his  master  for 
the  loss  he  shall  have  sustained  by  his  absence  from  his  service,  and  so 
from  time  to  time  as  often  as  any  such  apprentice  shall,  without  leave  of 
his  master,  absent  himself  from  his  service  before  the  term  of  his  con- 
tract shall  be  fulfilled ;  and  in  case  any  such  apprentice  shall  refuse  to 
serve  as  hereby  required,  or  to  make  such  satisfaction  to  his  master,  such 
master  may  complain  upon  oath  to  any  justice  of  the  peace  of  the  county 
or  place  where  he  shall  reside,  which  oath  such  justice  is  hereby  empow- 
ered to  administer,  and  to  issue  a  warrant  under  his  hand  and  seal  for 
apprehending  any  such  apprentice,  and  such  justice,  upon  hearing  the 
complaint,  may  determine  what  satisfaction  shall  be  made  to  such  master 
by  such  apprentice,  and  in  case  such  apprentice  shall  not  give  security  to 
make  such  satisfaction  according  to  such  determination,  it  shall  and  may 

(s)  See  6  Geo.  3,  c.  25,  s.  5,  post,  p.  307,  and  note  (x),  ibid. 

(<)  See  4  Geo.  4,  c.  34,  s.  5. 

(w)  Tiiis  section,  tiiking  away  tLe  writ  of  certiorari,  would  not  apply  to  proceedings 
under  4  Geo.  4,  c.  34.  See  Rex  v.  Terret,  2  T.  R.  735.  In  Ex  parte  Lord,  4  D.  &  L. 
405,  a  certiorari  was  issued  to  bring  up  a  conviction  under  4  Geo.  4,  c.  34.  And  as  a 
general  rule  tiie  Court  of  Queen's  Bench  will  grant  a  certiorari  to  bring  up  and  quash 
a  conviction  or  order,  &c.,  made  by  a  justice  in  a  case  where  he  has  no  jurisdiction,  or 
where  he  exceeds  his  jurisdiction,  although  it  is  e.\prcsr-ly  taken  away  by  statute;  Rex 
V.  The  Justices  of  Somersetsiiirc,  5  B.  &-  C.  H16. 

(v)  Sect.  7,  excluding  the  Stannaries  from  the  operation  of  tliis  act,  was  repealed  by 
27  Geo.  2,  c.  6. 
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be  lawful  for  such  justice  to  commit  every  such  apprentice  to  the  house 
of  correction  for  any  time  not  exceeding  three  months. 

2.  Provided  always,  that  nothing  in  this  act  contained  shall  extend  to 
any  apprentice  whose  master  shall  have  received  with  such  apprentice  the 
sum  of  ten  pounds. 

3.  Provided  also,  that  no  apprentice  shall  be  compelled  to  serve  for 
any  time  or  term,  or  to  make  any  satisfaction  to  any  master  after  the 
expiration  of  seven  years  next  after  the  end  of  the  term  for  which  such 
apprentice  shall  have  contracted  to  serve,  anything  herein  contained  to 
the  contrary  notwithstanding. 

By  sect.  4.  After  reciting  that  it  frequently  happens  that  artificers, 
calico  printers,  handicraftsmen,  miners,  colliers,  keelmen,  pitmen,  glass- 
men,  potters,  labourers,  and  others(ij)  who  contract  with  persons  for  cer- 
P^oA--|  tain  *terms  do  leave  their  respective  services  before  the  terms  of 
L  -^  their  contracts  are  fulfilled,  to  the  great  disappointment  and  loss 

of  the  persons  with  whom  they  so  contract ;  for  remedy  thereof  it  is 
enacted,  that  after  24th  June,  176G ;  if  any  artificer,  calico  printer,  handi- 
craftsman, miner,  collier,  keclman,  pitman,  glassman,  potter,  labourer,  or 
other  person(y(;)  shall  contract  with  any  person  whomsoever  for  any  time 
or  term  whatsoever,  and  shall  absent  himself  from  his  service  before  the 
term  of  his  contract  shall  be  completed,  or  be  guilty  of  any  other  misde- 
meanor, that  then  and  in  every  such  case  it  shall  and  may  be  lawful  for 
any  justice  of  the  peace  of  the  county  or  place  where  any  such  artificer, 
calico  printer,  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman, 
potter,  labourer,  or  other  person  shall  be  found,  and  such  justice  is  hereby 
authorized  and  empowered  upon  complaint  thereof  made  upon  oath  to 
him  by  the  person  with  whom  such  artificer,  calico  printer,  handicrafts- 
man, miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer,  or 
other  person  shall  have  so  contracted,  or  by  his  or  her  steward  or  agent,{w^ 
which  oath  such  justice  is  hereby  empowered  to  administer,  to  issue  his 
warrant  for  the  apprehending  of  every  such  artificer,  calico  printer,  handi- 
craftsman, miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer, 
or  other  person,  and  to  examine  into  the  nature  of  the  complaint,  and  if 
it  shall  appear  to  such  justice  that  any  such  artificer,  calico  printer,  handi- 
craftsman, miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer,  or 
other  person  shall  not  have  fulfilled  such  contract  or  have  been  guilty  of 
any  misdemeanor,  it  shall  and  may  be  lawful  for  such  justice  to  commit 
every  such  person  to  the  house  of  correction  for  the  county  or  place 
where  such  justice  shall  reside  for  any  time  not  exceeding  three  mouths 
nor  less  than  one  month. 

5.  Provided  always,  that  if  any  person  shall  think  himself  aggrieved 
by  such  determination,  order,  or  warrant  of  any  justice  of  the  peace  as 
aforesaid,  (except  an  order  of  commitment,)(a:)  every  such  person  may 

{v)  This  act  does  not  extend  to  domestic  servants  ;  Kitchen  v.  Shaw,  6  A.  &  E.  729; 
only  to  persons  of  the  same  description  as  those  before  enumerated. 

(j3d)  See  last  note.  (w)  See  ante,  p.  303,  note  (m). 

(x)  In  Rex  v.  Justices  of  StaflTordshire,  12  East,  572,  it  was  held,  that  no  appeal  lies 
to  the  sessions  aijainsl  a  cnnviclion  and  commitment  in  execution  for  three  months  of 
a  collier,  under  this  statute,  for  absenting  himself  from    iiis  master's  service,  as  the 
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♦appeal  to  the  next  general  quarter  sessions  of  the  peace  to  he  p:t.-.->An-i 
held  for  the  county  or  place  ■where  such  determination  or  order  L 
shall  be  made,  such  person  giving  six  days  notice  of  his  intention  of 
bringing  such  appeal,  and  of  the  cause  and  matter  thereof  to  such  justice 
of  the  peace  and  the  parties  concerned,  and  entering  into  recognizance 
■within  three  days  after  such  notice  before  some  justice  of  the  peace  for 
such  county  or  place,  ■with  sufficient  surety  conditioned  to  try  such  appeal 
at,  and  abide  the  order  or  judgment  of,  and  pay  such  costs  as  shall  be 
awarded  by  the  justices  at  such  quarter  sessions,  ■which  said  justices,  at 
their  said  sessions,  upon  due  proof  of  such  notice  being  given  and  of 
entering  into  such  recognizance  as  aforesaid,  shall  and  are  hereby  direct- 
ed to  proceed  in,  hear  and  determine  the  causes  and  matters  of  all  such 
appeals,  and  shall  give  such  relief  and  costs  to  the  parties  appealing  or 
appealed  against  as  they  in  their  discretion  shall  judge  proper  and  rea- 
sonable, and  their  judgments  and  orders  therein  shall  be  final  and  con- 
clusive to  all  parlies  concerned. 

6.  Provided  also  that  nothing  in  this  act  contained  shall  extend  to  the 
Stannaries  in  the  counties  of  Devon  and  Cornwall,  or  to  impeach  or  lessen 
the  jurisdiction  of  the  Chamberlain  of  the  city  of  London,  or  of  any  other 
court  ■within  the  said  city  touching  apprentices. 

By  4  Geo.  4,  c.  34,(.y)  after  reciting  the  20  Geo.  2,  c.  19,  G  Geo.  3,  c. 
25,  and  4  Geo.  4,  c.  29,(2;)  and  that  it  ■was  expedient  to  extend  the 
powers  of  the  said  acts,  it  is  enacted  (sect.  1,)  That  it  shall  and  may  be 
lawful,  not  only  for  any  master  or  mistress,  but  also  for  his  or  her  ste- 
ward, manager,  or  agent(a)  to  make  complaint  upon  oath  against  any 
apprentice,  within  the  meaning  of  the  ■*said  before  recited  acts,  j-^.,  ,„-. 
to  any  justice  of  the  peace  of  the  county  or  place  where  such  L  J 
apprentice  shall  be  employed,  of  or  for  any  misdemeanor,  misconduct,  or 
ill  behaviour(6)  of  any  such  apprentice,  or,  if  such  apprentice  shall  have 
absconded,  it  shall  be  lawful  for  any  justice  of  the  peace  of  the  county  or 
place  where  such  apprentice  shall  be  found,  or  where  such  apprentice 
shall  have  been  employed,  and  any  such  justice  is  hereby  empowered, 
upon  complaint  thereof  made  upon  oath  by  such  master,  mistress,  steward, 
manager,  or  agent,  which  oath  the  said  justice  is  hereby  empowered  to 
administer,  to  issue  his  warrant  for  apprehending  every  such  apprentice, 
and,  further,  that  it  shall  be  lawful  for  any  such  justice  to  hear  and 
determine  the  same  complaint,  and  to  punish  the  ofi"cnder  by  abating  the 
.whole  or  any  part  of  his  or  her  wages,  or  otherwise  by  commitment  to 

order  of  commitment  contained  llie  conviction;  and  see  Lindsay  v.  Leigh,  1 1  Q.  D. 
455;  but  see  now  11  &  12  Vict.  c.  43,  s.  14,  since  wiiich  it  would  seem  that  the  con- 
viction can  no  longer  form  part  of  tlie  commitment.  See  Arclib.  Jervis's  Acts,  3rd  cd. 
p.  136. 

iy)  By  10  Geo.  4,  c.  52,  the  provisions  of  this  act  are  extended  "  to  all  persons  en- 
gaged whether  as  masters,  servants,  apprentices  or  otherwise,  in  the  several  manu- 
factures, trades  and  occupations  mentioned  in  17  Geo.  3,  c.  56,  (see  Appendix,)  in  tlie 
same  manner  as  if  such  persons  had  been  specially  mentioned  therein  ;  and  see  6  &,  7 
Vict.  c.  40,  (also  in  the  A|ipendix,)  as  to  hosiery  manufacturers. 

(«)  Ante,  p.  304,  note  (7).  ('/)  And  see  ante,  p.  303,  note  (m). 

(b)  This  would  not  only  apply  where  a  substantive  felony  has  been  committed,  or 
is  charged,  in  wJiicli  case  the  prisoner  is  entitled  to  the  verdict  of  a  jury  ;  In  re  Jacklin, 
2  D.  &  L.  103. 
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the  house  of  correction,  there  to  remain  and  be  held  to  hard  labour  for  a 
reasonable  time  not  exceeding  three  months. 

2.  That  all  complaints,  differences,  and  disputes  "which  shall  arise  be- 
tween masters  or  mistresses  and  their  apprentices,  within  the  meaning  of 
the  said  before  recited  acts  or  any  of  them,  touching  or  concerning  any 
■wages  which  may  be  due  to  such  apprentices,  shall  and  may  be  heard  and 
determined  by  one  or  more  justice  or  justices  of  the  peace  of  the  county 
or  place  where  such  apprentice  or  apprentices  shall  be  employed,  which 
said  justice  or  justices  is  and  are  hereby  empowered  to  examine  on  oath 
any  such  master  or  mistress,  apprentice  or  apprentices,  or  any  witness  or 
witnesses,  touching  any  such  complaint,  difference,  or  dispute,  and  to 
summon  such  master  or  mistress  to  appear  before  such  justice  or  justices 
at  0.  reasonable  time  to  be  named  in  such  summons,  and  to  make  such 
order  for  payment  of  so  much  wages  to  such  apprentice  or  apprentices  as, 
according  to  the  terms  of  his,  her,  or  their  indentures  of  apprenticeship, 
shall  appear  to  such  justice  or  justices,  under  all  the  circumstances  of  the 
case,  to  be  justly  due,  (provided  that  the  sum  in  question  do  not  exceed 
the  sum  of  ten  pounds,)  the  amount  of  such  wages  to  be  paid  within  such 

*qi  A-|  period  as  the  said  justice  or  justices  shall  think  *proper,  and  shall 
L  J  order  the  same  to  be  paid;  and  in  case   of  a  refusal  or  non-pay- 

ment thereof,  such  justice  or  justices  shall  and  may  issue  forth  his  and 
their  warrant  to  levy  the  same  by  distress  and  sale  of  the  goods  and  chat- 
tels of  such  master  or  mistress,  rendering  the  overplus  to  the  owners  after 
payment  of  the  charges  of  such  distress  and  sale. 

3.  That  if  any  servant  in  husbandry,  or  any  artificer,  calico  printer,(c) 
handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter, 
labourer,  or  other  person,  shall  contract  with  any  person  or  persons 
whomsoever  to  serve  him,  her  or  them  for  any  time  or  times  whatsoever, 
or  in  any  other  manner,  and  shall  not  enter  into  or  commence  his  or  her 
service  according  to  his  or  her  contract,  ("such  contract  being  in  writing 
and  signed  by  the  contracting  parties,)  or,  having  entered  into  such  ser- 
vice, shall  absent  himself  or  herself  from  his  or  her  service  before  the 
term  of  his  or  her  contract  (whether  such  contract  shall  be  in  writing  or 
not  in  writing)  shall  be  completed,  or  neglect  to  fulfil  the  same,  or  be 
guilty  of  any  other  misconduct  or  misdemeanor  in  the  execution  thereof, 
or  otherwise  respecting  the  same,  then  and  in  every  such  case  it  shall  and 
may  be  lawful  for  any  justice  of  the  peace  of  the  county  or  place  where 
such  servant  in  husbandry,  artificer,  calico  printer,  handicraftsman,  miner, 
collier,  keelman,  pitman,  glassman,  potter,  labourer,  or  other  person  shall 
have  so  contracted  or  be  employed  or  be  found,  and  such  justice  is  hereby 
authorized  and  empowered,  upon  complaint  thereof  made  upon  oath  to 
him  by  the  person  or  persons,  or  any  of  them,  with  whom  such  servant  in 
husbandry,  artificer,  calico  printer,  handicraftsman,  miner,  collier,  keel- 
man, pitman,  glassman,  potter,  labourer,  or  other  person  shall  have  so 
contracted,  or  by  his  or  their  steward,  manager,  or  agent,  which  oath 
such  justice  is  hereby  empowered  to  administer,  to  issue  his  warrant  for 

(c)  A  "designer"  is  within  the  act;  Ex  parte  Orinrod,  1  D  &.  L.  825.  See  further 
post,  p.  314. 
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the  apprehending  every  such  servant  in  husbandry,  artificer,  calico 
printer,  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  pot- 
ter, labourer,  or  other  person,  and  to  examine  into  the  nature  of  the  com- 
plaint, and  if  it  shall  appear  to  such  justice  that  any  servant  in  husbandry, 
artificer,  calico  printer,  handicraftsman,  miner,  collier,  keelman,  pitman, 
glassman,  potter,  labourer,  or  other  *person  shall  not  have  ful-p  q-i-i-i 
filled  such  contract,  or  hath  been  guilty  of  any  other  misconduct  L  J 

or  misdemeanor  as  aforesaid,  it  shall  and  may  be  lawful  for  such  justice 
to  commit  every  such  person  to  the  house  of  correction,  there  to  remain 
and  be  held  to  hard  labour  for  a  reasonable  time,  not  exceeding  three 
months,  and  to  abate  a  proportionable  part  of  his  or  her  wages  for  and 
during  such  period  as  he  shall  be  so  confined  in  the  house  of  correction,  or, 
in  lieu  thereof,  to  punish  the  offender  by  abating  the  whole  or  any  part  of 
his  or  her  wages,  or  to  discharge  such  servant  in  husbandry,  artificer, 
handicraftsman,  calico  printer,  miner,  collier,  keelman,  pitman,  glassman, 
potter,  labourer,  or  other  person  from  his  or  her  contract,  service,  or  em- 
ployment, which  discharge  shall  be  given  under  the  hand  and  seal  of 
such  justice,  gratis. 

By  sect.  4,  after  reciting  that  it  frequently  happens  that  such  masters, 
mistresses,  or  employers  reside  at  considerable  distances  from  the  parishes 
or  places  where  their  business  is  carried  on,  are  occasionally  absent 
for  long  periods  of  time,  either  beyond  the  seas  or  at  considerable  dis- 
tances from  such  parishes  or  places,  and  during  such  residence,  or  occa- 
sional absences,  entrust  their  business  to  the  management  and  superin- 
tendence of  stewards,  agents,  bailiffs,  foremen,  or  managers,  whereby 
such  servants,  artificers,  handicraftsmen,  miners,  colliers,  keelmen,  pit- 
men, glassmen,  potters,  labourers,  or  other  persons,  and  apprentices,  are 
and  may  be  subjected  to  great  difficulties  and  hardships  and  put  to  great 
expense  in  recovering  their  wages ;  it  is  enacted,  that  in  either  of  the 
said  cases  it  shall  and  may  be  lawful  to  and  for  any  justice  or  justices  of 
the  county  or  place  where  such  servant  in  husbandry,  artificer,  handicrafts- 
man, miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer,  or  other 
person  or  apprentice  shall  be  employed,  upon  the  complaint  of  any  such 
servant,  artificer,  handicraftsman,  miner,  collier,  keelman,  pitman,  glass- 
man,  potter,  labourer,  or  other  person  or  apprentice  touching  or  concern- 
ing the  non-payment  of  his  or  her  wages,  to  summon  such  steward, 
agent,  bailiff,  foreman  or  manager  to  be  and  appear  before  him  or  them 
at  a  reasonable  time  to  be  named  in  such  summons,  and  to  hear  and  de- 
termine the  matter  of  the  complaint  in  such  and  the  like  manner  as  com- 
plaints of  the  like  nature  against  any  master,  mistress,  or  employer  are 
*directed  to  be  heard  and  determined  in  and  by  this  and  the  be-  ^^^^^-. 
fore  recited  acts,  and  also  to  make  an  order  for  the  payment  by  L  J 
such  steward,  agent,  bailiff,  foreman,  or  manager  of  such  servant,  arti- 
ficer, handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter, 
labourer,  or  other  person  or  apprentice,  of  so  much  wages  as  to  such 
justice  or  justices  shall  appear  to  be  justly  due,  provided  that  the  sum 
in  question  do  not  exceed  the  sura  of  ten  pounds ;  and  in  case  of  refusal 
or  non-payment  of  any  sum  so  ordered  to  be  paid  by  such  steward, 
agent,  foreman,  bailiff  or  manager  for  the  space  of  twenty-one  days  from 
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the  date  of  such  order,  such  justice  or  justices  as  aforesaid  shall  and  may 
issue  forth  his  or  their  warrant  ,to  levy  the  same  by  distress  and  sale  of 
the  goods  and  chattels  of  such  master,  mistress,  or  employer,  rendering 
the  overplus  to  the  owner  or  owners,  or  to  such  steward,  agent,  bailiflf, 
foreman  or  manager  for  the  use  of  such  master,  mistress,  or  employer, 
after  the  payment  of  the  charges  of  such  distress  and  sale. 

By  sect.  5,  it  is  enacted,  that  every  justice  or  justices  of  the  peace 
before  whom  any  complaint  shall  be  made  in  pursuance  of  the  said  reci- 
ted act,  20  Geo.  2,  c.  19,  or  of  31  Geo.  2,  c.  11,  intituled  An  Act  to 
amend  an  Act  made  in  the  Third  Year  of  the  reign  of  King  William  and 
Queen  Mary,  intituled  An  Act  for  the  better  explanation  and  supplying 
the  defects  of  the  former  Laws  for  the  Settlement  of  the  Poor,  so  far  as 
the  same  relates  to  Apprentices  gaining  a  Settlement  by  Indenture ; 
and  also  to  empower  Justices  of  the  Peace  to  determine  Differences  be- 
tween Masters  and  Mistresses  and  their  Servants  in  Husbandry  touching 
their  Wages,  though  such  Servants  are  hired  for  less  time  than  a  Year, 
shall  and  may  order  the  amount  of  the  wages  that  shall  appear  to  be  due 
to  any  servants  in  husbandry,  artificers,  labourers,  or  other  person 
named  in  the  said  acts,  or  either  of  them,  to  be  paid  to  the  persons  enti- 
tled thereto  within  such  period  as  the  said  justice  or  justices  shall  think 
proper;  and  in  case  of  refusal  or  non-payment  thereof  shall  and  may 
levy  the  same  by  distress  and  sale  in  manner,  directed  by  the  said  first 
mentioned  act;  and  every  order  or  determination  of  such  justice  or  jus- 
tices made  under  this  act  shall  be  final  and  conclusive,  anything  in 
either  of  the  said  acts  contained  to  the  contrary  in  anywise  notwithstand- 
ing. 

i-i..oio-i  6.  Provided  always,  that  nothing  in  this  act  contained  *shall 
L  ^J  extend  to  impeach  or  lessen  the  jurisdiction  of  the  chamberlain 
of  the  city  of  London,  or  of  any  other  Court  within  the  said  city,  touch- 
ing apprentices. 

cases  provided   for  by  4   GEO.   4,    c.    34. 

This  statute,  4  Geo.  4,  e.  34,  s.  3,  provides  for  two  classes  of  cases : 
First,  where  a  servant  contracts  in  writing  to  serve  and  does  not  enter 
upon  his  service ;  and,  second,  where  under  a  contract,  either  oral  or  in 
writing,  he  enters  upon  the  service  and  absents  himself  from  such  ser- 
vice((/)  wilfully  or  without  lawful  excuse. (e)  And  every  order,  convic- 
tion, or  warrant  of  commitment  under  the  statute  must  shew  that  the 
case  belongs  to  one  or  other  of  the  two  classes. (/)  The  main  difference 
between  these  two  classes  is,  that  in  the  former  a  written  contract  is  ne- 
cessary, which,  it  would  seem,  must  be  signed  by  l>oth{g')  the  contracting 
parties,  since  the  requirements  of  the  Statute  of  Frauds   (which,  as   we 

(rf)  Per  Wi^rhtman,  J  ,  in  Askcw's  case,  2  L.  M.  &  P.  429. 

(()  Sulli  Turner's  case,  9  Q.  B.  80;  and  see  Lindsay  v.  Leigli,  11  Q.  B.  455;  Lillcy 
V.  El  win,  11  Q.  B.  742. 

(  f )  Vide  post,  p.  315;  Johnson  v.  Reid,  6  M.  &.  W.  124;  Lindsay  v.  Leigli,  11  Q. 
P.  455  ;  Askew'scase,  2  L.  M.&P.  429.  ^    ' 

{g)  This  point  was  raised,  but  not  decided,  in  Reg.  v.  Lord,  12  Q.  B.  762. 
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have  seen,  ouly  requires  an  agreement  within  it  to  be  signed  by  the 
'party  to  he  c1iargcd,[]iyj  whilst  in  the  latter  class  oral  evidence  of  a  con- 
tract will  suflBce.  But  in  both  classes  of  cases  it  is  equally  necessary 
that  there  should  be  a  contract  of  hiring  and  service  in  some  one  or  other 
of  the  capacities  mentioned  in  the  statute,  or  in  some  capacity  ejusdem 
generis  with  those  mentioned  in  the  statute ;(/')  and  that  such  contract 
should  be  legalhj  hinding  upon  both  parties. (/o) 

It  has,  therefore,  been  held,  that  a  magistrate  had  no  jurisdiction  over 
a  contract  to  weave  certain  pieces  of  silk  goods  at  certain  prices  agreed 
uponj(Z)  or  a  contract  to  make  and  complete  a  road  of  certain  dimen- 
sions, According  a  specification,  for  a  certain  sum;(?>i)  or  a  con-  qij.i 
tract  to  print  certain  pieces  of  woollen  cotton  goods, (n) — as  •-  -■ 
these  were  not  contracts  of  hiring  and  service,  but  of  a  different  nature. 
A  contract  to  serve  H.  and  Co.,  who  were  calico  printers,  as  a  '' designer," 
for  a  term  of  years,  has,  however,  been  held  to  be  a  contract  or  service 
within  4  Geo.  4,  c.  34.  (o)  Moreover,  the  contract  of  service  must  also 
be  a  contract  to  serve  in  some  one  or  other  of  the  capacities  mentioned 
in  the  statute.  AVhere,  therefore,  a  commitment  merely  stated  that 
complaint  had  been  made  against  E.,  servant  to  C,  for  misconduct,  &c. 
in  his  said  service  :  it  was  held  insufficient  for  not  stating  the  nature  of 
the  service. (^)  And  a  warrant  which  stated  that  A.  B.,  "  a  miner," 
contracted  to  serve  D.  and  Co.,  but  omitted  to  add  ''in  the  employment 
of  a  miner,"  was  held  bad. (5)  And  so,  a  fortiori,  it  would  be  bad,  if 
the  capacity  of  service  mentioned,  or  not  mentioned,  or  not  ejusdem 
generis  with  those  mentioned,  in  the  statute.  On  the  latter  ground,  a 
menial  servant  has  been  held  not  to  be  within  the  statute. (r)  Over  do- 
mestic servants  therefore,  a  magistrate  has  no  jurisdiction  under  this  act 
of  parliament,  or  the  other  statutes  in  pari  materia. 

It  has,  however,  been  held  not  to  be  necessary. to  state  under  which  of 
the  various  employments  enumerated  in  4  Geo.  4,  c.  34,  s.  3,  the  service 
might  be  classed,  but  that  it  was  sufficient  if  the  Court  should  be  of 
opinion  *that  the  service  mentioned  was  a  service  within  that  |-^„^r-] 
section. (s)  L        -■ 

If  the  misconduct  complained  of  amount  to  felony,  a  magistrate  cannot 
dispose  of  the  case  summarily,  but  it  must  be  sent  to  a  jury.(/) 

{h)   Ante,  p.  24.  (0  See  Kitclien  v.  Sliaw,  A.  &  E  729. 

(Ji)  Reg.  V.  Lord,  12  Q.  B.  757,  post,  p.  315. 

(Z)  Hardy  v.  Ryle,  9  B.  &  C.  603. 

[m)  Lancaster  v.  Greaves,  9  B  &.  C.  628. 

(n)  E.-c  parte  Johnson,  7  Dovvl.  702  ;  Johnson  v.  Reid,  6  M.  &  W.  122. 

(0)  Ex  parte  Ormrod,  1  D.  &  L.  825;  S.  C.  1    New  Scss.  Cas.  38. 

(p)  Re  Copestick,  1  New  Sess.  Cas.  181.  See  also  Re.x  v.  Helling,  1  Str.  8;  Rer 
V.  Hulcoti,  6  T.  R.  583,  ace.  It  was  formerly  held,  that  orders  of  justices  for  pay. 
ment  of  wages  sufficiently  shewed  the  jurisdiction  of  justices  over  the  case,  if  it 
appeared  from  them  to  be  a  contract  of  service  without  shewing'  the  cipacilij  but 
these  cases  were  always  wondered  at,  (see  per  Pratt,  C.  J.,  in  Rex  v.  Cleg,  1  Str.  476,) 
and  at  last  overruled  in  Re.\  v.  Helling,  ubi  supra. 

(9)  Reg.  V.  Lewis,  1  D.  it  L  822. 

(r)  Kitchen  v.  Shaw,  6  A.  &  E.  729.  See  Jones  v.  Williams,  1  C.  &  P.  459  ;  Rex 
V.  London,  2  Salk.  442.  In  Bramwell  v.  Penncck,  7  B.  &  C,  536,  it  was  iicld,  that  a 
person  employed  by  an  attorney  to  keep  possession  of  goods  seized  under  a  fi.  fa.  was 
not  a  servant  with  20  Geo.  2,  c.  19. 

(s)  Ex  parte  Ormrod,  1  D.  &  L.  825;  1  New  Sess.  Cas.  38. 

(«)  Ex  parte  Jacklin,  1  D.  &,  L.  103 ;  1  New  Sess.  Cas.  280. 
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Lastly,  the  contract  must  be  one  ■which  is  legally  binding  upon  the  par- 
ties. For  where  an  infant  entered  into  a  contract  binding  him  to  serve 
his  master,  but  which  authorized  the  master  to  stop  his  wages  when  the 
steam-engine  stopped  working  for  any  cause,  and  was  therefore  held  to  be 
inequitable  and  not  binding  upon  the  infant,  who  then  absented  himself 
from  his  work,  whereupon  the  master  procured  his  conviction  under  4  Geo. 
4,  c.  34,  s.  3,  the  Court  of  Queen's  Bench  quashed  the  conviction,  as 
there  was  no  binding  contract. (m) 

ORDER  OR  CONVICTION,  AND  WARRANT  OF  COMMITMENT. 

Although  it  seems  that  the  provisions  of  11  &  12  Vict.  c.  43,  are  ap- 
plicable to  the  class  of  cases  now  under  consideration, (w)  yet,  inasmuch 
as  the  use  of  the  forms  provided  by  that  act  is  not  compulsory, (t«)  and 
other  forms  are  still  sometimes  used,(x)  (though,  it  is  conceived,  un- 
wisely,) (y)  it  is  still  necessary  to  advert  briefly  to  the  various  decisions 
which  have  taken  place  upon  the  validity  of  various  forms  of  orders  or 
convictions,  and  warrants  of  commitment,  under  4  Geo.  4,  c.  34. 

It  does  not  appear  to  have  been  ever  distinctly  decided  whether  this  in- 
strument is  to  be  regarded  as  a  conviction,  and  as  such,  construed  strictly; 
or  as  an  order,  and,  as  such,  construed  with  a  less  degree  of  strictness 
r*^lfi1  *'^^^  ^^  required  in  the  construction  of  a  conviction.^s)  The  *stat- 
L  -I  utes  20  Geo.  2,  c.  19,  and  6  Geo.  3,  c.  25,  indeed,  both  speak(a) 
of  an  order  of  commitment,  an  expression  which,  according  to  the  crite- 
rion laid  down  by  Lord  Hardwicke  in  Rex  v.  Lloyd,(i)  as  explained 
by  Denison,  J.,  in  Rex.  v.  Bissex,(c)  shews  that  a  commitment  un- 
der either  of  those  statutes  should  be  considered  as  an  order,  and 
not  as  a  conviction;  and  it  was  so  treated  by  Lord  Ellenborough  in 
Rex.  V.  The  Justices  of  StaiFordshire.(fZ)  The  4  Geo.  4,  c.  34,  also  ap- 
pears only  to  contemplate  one  instrument,  by  whatever  name  it  is  to  be 
called. (e)  And  it  has  been  held,  that  under  that  statute  a  separate  con- 
viction is  not  necessary;  or  rather  that  the  commitment  may  operate  as  a 
conviction. (/)  But  it  has  also  been  held,  that  it  is  necessary  to  the  vali- 
dity of  that  course  of  proceeding — (embodying  the  conviction  in  the  com- 
mitment,) that  the  warrant  of  commitment  should  shew  that  the  magis- 
trate had  done  all  that  was  necessary  to  make  the  conviction  lawful  ;(<7) 
as  well  as  facts  bringing  the  case  within  the  jurisdiction  of  the  magis- 

(a)  Reg.  V.  Lord,  12  Q.  B.  757. 

(c)  See  Archb.  Jervis's  Acts,  p.  136.  See  also  Re<r.  v.  Hyde,  21  L.  J.,  N.  S., 
M.C.,  94.  (M,)  See  sect.  32. 

(x)  Sec  Askew's  case,  2  L.  M.  &.  P.  429. 

(y)  As  those  forms  when  followed  are  sufficient ;  Reg.  v.  Hyde,  ubi  supra. 

(z)  See  generally  on  this  difference  between  orders  and  convictions;  Paley  onConv. 
131 ;  Ormerod  v.  Chadwick,  16  M.  &  W.  367  ;  Reg.  v,  Preston,  12  Q.  B.  826. 

(a)  In  sect.  5  of  each  statute.  (6)  1  Str.  996. 

(c)  See  1  Chitty's  Burn's  Just.  tit.  "Distress  ;"  S.  C.  Sayer,  304 ;  Paley  on  Conv. 
133,134.  (rf)  12  East,  572.    See  11  Q.  B.  464. 

(e)  Per  Parke,  B.,  in  Lindsay  v.  Leigh,  11  Q.  B.  464. 

(/)  Johnson  v.  Reid,  6  M.  &  W.  124;  Ex  parte  Johnson,  7  Dowl.  702  ;  Lindsay  v. 
Leigh,  1 1  Q.  B.  464. 

ig)  Reg.  V.  Tordoft,  5  Q.  B.939  ;  S.  C.  1  New  Sess.Cas.  171. 
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trate.(7i)  "Every  instrument,"  said  Parke,  B.,  in  Lindsay  v.  Leigh, (/) 
"which  is  to  affect  a  man's  liberty  or  property  out  of  the  course  of  the 
common  law,  ought,  on  the  face  of  it,  to  shew  the  authority  sufficiently." 
Where,  therefore,  it  did  not  appear  that  the  contract  of  service  was  in 
writing,  or  had  been  entered  into,(^^•)  or  that  the  service  mentioned  was  in 
some  one  or  other  of  the  capacities  mentioned  in  the  statute, (A  the  war- 
rant of  committal  was  held  bad.  And  so,  also  where  it  did  not  appear 
that  the  witnesses  were  examined  on  oath,(m)  or  in  the  prisoner's  pre- 
sence.(^n)  *And  a  similar  decision  was  made  where  it  only  ap-  r»qi7n 
peared  upon  the  warrant  that  the  servant  ahsented  himself  from  L  '  J 
his  master's  service,  without  "adding  wilfully,"  or  "without  lawful  ex- 
cuse," or  words  to  that  effect,  (o)  And  it  has  lately  been  held,  that  the 
statement  in  a  warrant  that  a  servant  ahsented  himself,  did  not  imply  that 
he  had  entered  into  his  master's  service. (p) 

Whilst  the  3  Geo.  4,  c.  23,  was  in  force, (g')  it  was  held  that  the  evi- 
dence should  be  set  out  in  the  conviction  ;(r)  and  that  a  warrant  was  bad 
which  contained  no  adjudication  of  imprisonment.(s) 

Where  a  conviction  under  4  Geo.  4,  c.  34,  s.  3,  adjudged  that  the  ser- 
vant should  be  imprisoned  in  the  house  of  correction,  there  to  remain 
and  be  held  to  hard  labour  for  one  month,  but  the  commitment  (which 
was  by  a  separate  instrument)  required  the  keeper  to  receive  him  into 
custody,  there  to  remain  and  he  corrected  and  held  to  hard  labour  for  one 
month,  (following  the  words  of  20  Geo.  2,  c.  19,  s.  2 :)  it  was  held,  that 
correction  meant  something  more  than  hard  labour,  and  that  the  commit- 
ment was  bad,  as  varying  from  the  conviction,  and  ordering  a  punish- 
ment not  warranted  by  the  statute. (;!) 

Where  a  return  by  a  gaolor  to  a  habeas  corpus  set  forth  a  bad  convic- 
tion and  warrant  of  a  justice  under  4  Geo.  4,  c.  34,  and  also  proceeded  to 
set  forth  a  good  conviction  and  warrant  under  the  statute  (which  was  de- 
livered a  week  after,  though  dated  the  same  day  as  the  first:)  it  was  held, 
that  the  prisoner  was  not  entitled  to  be  discharged. (it) 

A  servant  convicted  under  this  act,  who  has  reason  to  think  he  is 
wrongly  convicted,  may  apply  for  a  habeas  corpus  ad  subjiciendum,  or,  to 
save  the  expense  of  his  being  brought  up  on  habeas  corpus,  a  rule  may 
be  obtained  on  his  behalf,  from  the  Court  of  Queen's  Bench,  *call-  p^qi  o-i 
ing  on  the  justices,  the  prosecutor,  and  the  keeper  of  the  gaol  in  L  J 
which  he  is  confined,  to  shew  cause  why  a  habeas  corpus  should  not  be 
issued,  or  why  he  should  not  be  discharged  out  of  custody  without  being 
brought  up.     Notice  of  which  rule  must  be  given  to  all  the  parties. 

(/()  See  In  re  Askew,  2  L.  M.  &  P.  429  ;  In  re  Copestick,  1  New  Sess.  Cas.  181, 
and  cas.  cit,  ante,  p.  314. 

(i)  11  Q.  B.  465.  (Jc)  See  notes  (A),  supra. 

(Z)  Ante,  p.   314,  cas,  cit. 

(m)  In  re  Gray,  2  D. &  L.  539  ;  S.  C.  1  New  Sess.  Cas  354  ;  Re  Jones,  1  New  Sess. 
Cas.  3. 

(n)  Reg  V.  Tordofl,  5  Q.  B  933;  S.  C.  1  New  Sess.  Cas.  171. 

(0)  Setli  Turner's  case,  9  Q.  B.  80.  {p)  Re  Askew,  2  L.  M.  &  P.  429. 

(?)  Repealed  1 1  &  12  Vict.  c.  43,  s.  36. 

(r)   Hammond's  case,  9  Q.  B.  92  ;  and  se3  Reg.  v.  Richards,  5  Q.  B.  930. 

(«)  Ibid.  (<)  Wood  V.  Fenwick,  10  M.  &  W.  195. 

(u)  Reg.  V.  Richards,  5  Q.  B.  926. 
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But  if  no  cause  be  shewn,  a  habeas  corpus  must  still  be  issued  before  the 
prisoner  can  be  discharged,  (v) 

arbitration  or  disputes  between  masters  and  workmen. 

The  statute  5  Greo.  4,  c.  96,  which  consolidated  and  now  regulates  the 
law  relative  to  the  arbitration  of  disputes  between  masters  and  workmen, 
also  gives  to  justiees(w)  certain  powers  in  such  cases;  and  it  is,  therefore, 
conceived,  that  the  provisions  of  that  statute  may  most  appropriately  be 
brought  before  the  reader  in  this  place. 

The  first  section  after  reciting  that  it  is  expedient  that  the  laws  relative 
to  the  arbitration  of  disputes  between  master  and  workmen  should  be 
consolidated  and  amended,  and  one  general  law  made  applicable  to  every 
description  of  trade  and  manufacture,  repeals  a  variety  of  former  enact- 
ments upon  the  subject.  The  act  then  proceeds  (sect.  2,)  to  enumerate  the 
causes  of  dispute  which  may  be  referred  to  arbitration  in  the  following  terms. 

2.  That  the  following  subjects  of  dispute  arising  between  masters  and 
workmen,  or  between  workmen  and  those  employed  by  them,  in  any  trade 
or  manufacture  in  any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  may{x\  be  settled  and  adjusted  in  manner  hereafter  mentioned; 
r*QiQn  ^^^^  ^^  ^^  ^^^'  disagreements  Respecting  the  price  to  be  paid  for 
L  -■  work  done  or  in  the  course  of  being  done,  whether  such  disputes 
shall  happen  or  arise  between  them  respecting  the  payment  of  wages  as 
agreed  upon,  or  the  hours  of  work  as  agreed  upon,  or  any  injury  or  dam- 
age done  or  alleged  to  have  been  done  to  the  work,  or  respecting  any  de- 
lay or  supposed  delay  in  finishing  the  work,  or  the  not  finishing  the  work 
in  a  good  and  workmanlike  manner,  or  according  to  any  contract,  or  to 
bad  materials;  cases  where  the  workmen  are  to  be  employed  to  work  any 
new  pattern  which  shall  require  them  to  purchase  any  new  implements 
of  manufacture,  or  to  make  any  alteration  upon  the  old  implements 
for  the  working  thereof,  and  the  masters  and  workmen  cannot  agree  upon 
the  compensation  to  be  made  to  such  workmen  for  or  in  respect  thereof; 
disputes  respecting  the  length,  breadth,  or  quality  of  pieces  of  goods,  or 
in  the  case  of  cotton  manufacture,  the  yarn  thereof,  or  the  quantity  and 
quality  of  the  wool  thereof;  disputes  respecting  the  wages  or  compen- 
sation to  be  made  for  pieces  of  goods  that  are  made  of  any  great  or 
extraordinary  length ;  disputes  in  the  cotton  manufacture  respecting  the 
manufacture  of  cravats,  shawls,  policat,  romal,  and  other  handkerchiefs, 
and  the  number  to  be  contained  in  one  piece  of  such  handkerchiefs ;  dis- 
pute* arising  out  of,  for,  or  touchiug  the  particular  trade  or  manufacture 
or  contracts  relative  thereto,  which  cannot  be  otherwise  mutually  adjusted 

(»)  See  2  D.  &  L.  103,  note. 

{w)  By  7  \Vm.  4  &  1  Vict.  c.  67,  s.  3,  it  is  enacted,  that  wherever  tlie  expression 
"justice  of  the  peace,"  occurs  in  5  Geo.  4,  c.  06,  it  shall  be  construed  to  mean  "  mag- 
istrate." 

(jr)  Upon  the  question  as  to  how  fur  tliis  is  compulsory,  and  ousts  (lie  jurisdiction  of 
the  superior  Courts  when  anaibilralion  is  demanded  under  sect.  3,  the  following-  cases 
may  be  consulted  with  advantage,  though  they  did  not  arise  under  this  act;  Crisp  v, 
Bunbury,  8  Bing.  394;  Ex  parte  Payne,  5  D.  &,  L.  679  ;  Morrison  v.  Glover,  4  Exc. 
430;  Doe  v.  Glover,  15  Q.  B.  103,  and  McDougal  v.  Paterson,  6  Exc.  337,  note;  S.  C. 
2L.  M.&P.  681. 
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and  settled;  disputes  between  masters  and  persons  engaged  in  sizing  or  or- 
namenting goods;  but  nolLing  in  this  act  contained  shall  autliorize  any  justice 
or  justices,  acting  as  hereinafter  mentioned,  to  establish  a  rate  of  ■wages,  or 
price  of  labour,  or  workmanship  at  which  the  workmen  shall  in  future  be 
paid,  unless  with  the  mutual  consent  of  both  master  and  workmen :  Pro- 
vided always  that  all  complaints  by  any  workman  as  to  bad  materials  shall 
be  made  within  three  weeks  of  his  receiving  the  same,  and  all  complaints 
arising  from  any  other  cause,  shall  be  made  within  sis(y)  days  after 
such  cause  of  complaint  shall  arise. 

3.  That  whenever  such  subjects  of  dispute  shall  arise  as  aforesaid,  it 
shall  be  lawful  for  the  master  and  workman,  or  either  of  them,  to  demand 
and  have  an  arbitration  or  reference  thereof  in  manner  following,  that  is 
to  say,  where  the  party  complaining  and  the  party  complained  of  shall 
come  before  or  agree  by  any  writing  *under  their  hands  to  abide  ^  ^oi)o-\ 
by  the  determination  of  any  justice  of  the  peace  or  magistrate  of  L  '^~  J 
any  county,  riding,  division,  stewartry,  barony,  city,  burgh,  town,  or 
place  within  which  the  parties  reside,(2;)  it  shall  and  may  be  lawful  for 
such  justice  of  the  peace  or  magistrate,  to  hear  and  finally  determine  in 
a  summary  manner  the  matter  in  dispute  between  such  parties,  but  if 
such  parties  shall  not  come  before  or  so  agree  to  abide  by  the  determina- 
tion of  such  justice  of  the  peace  or  magistrate,  then  it  shall  be  lawful 
for  any  such  justice  or  magistrate,  and  such  justice  of  the  peace  or  mag- 
istrate is  hereby  required  on  complaint  made  before  him,  and  proof  by 
the  examination  of  the  party  making  such  complaint,  that  application 
has  been  made  to  the  person  or  persons  against  whom  such  cause  of 
complaint  has  arisen,  or  his,  her  or  their  agent  or  agents,  if  such  dis- 
pute has  arisen  with  such  agent  or  agents,  to  settle  such  dispute,  and 
that  the  same  has  not  been  settled  upon  such  complaint  being  made,  or, 
where  the  dispute  relates  to  a  bad  warp,  that  such  cause  of  complaint 
has  not  been  done  away  with  within  forty-eight  hours  after  such  applica- 
tion, to  summon  before  him  such  person  or  persons,  or  agent  or  agents, 
on  some  day  not  exceeding  three  days  exclusive  of  Sunday,  after  the 
making  such  complaint,  giving  notice  to  the  persons  making  such  com- 
plaint of  the  time  and  place  appointed  in  such  summons  for  the  attendance 
of  such  person  or  persons,  agent  or  agents,  as  aforesaid ;  and  if  at  such 
time  and  place  the  person  or  persons  so  summoned  shall  not  appear  by 
himself,  herself,  or  themselves,  or  send  some  person  on  his,  her,  or  their 
behalf,  to  settle  such  dispute,  or  appearing  shall  not  do  away  such  cause 
of  complaint,  then  and  in  such  case  it  shall  be  lawful  for  such  justice, 
and  he  is  hereby  required  at  the  request  of  either  of  such  parties,  to 
nominate  arbitrators  or  referees  for  settling  the  matters  in  dispute,  and 
such  justice  shall  then  and  there  at  such  meeting,  propose  not  less  than 
four  nor  more  than  six  persons,  one-half  of  whom  shall  be  master  manu- 
facturers, or  agents  or  foremen  of  some  master  manufacturer,  and  the 
other  half  of  whom  shall  be  workmen  in  such  manufacture,  such  respec- 
tive persons  residing  in  or  near  to  the  place  where  such  disputes  shall 

(y)   Extended  to  fourteen  days  by  7  Wm.  4  &  1  Vict.  c.  67. 

(2)  By  7  Win.  4  &  1  Vict.  c.  G7,  s.  9,  this  power  may  be  exercised  by  the  justices 
or  magistrates  of  tiie  district  where  the  party  complained  against  resides. 
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have  arisen;  out  of  which  master  manufacturers,  agents  or  foremen,  the 
r*Qon  i^i^ster  *engaged  in  such  dispute,  or  his  agent,  shall  choose  one, 
L  -'  and  out  of  which  workmen  so  proposed,  the  workman  or  his 
agent  shall  choose  another,  who  shall  have  full  power  to  hear  and  finally 
determine  such  dispute. 

4.  That  in  case  any  or  either  of  the  persons  so  proposed  hy  any  such 
justice  shall  refuse  or  delay  to  accept  such  arbitration,  or  accepting,  shall 
not  act  therein  within  two  days  after  such  nomination,  the  justice  shall 
proceed  to  name  another  or  other  persons  of  the  descriptions  aforesaid,  in 
the  room  of  the  person  so  refusing  as  aforesaid  to  be  arbitrator  or  arbi- 
trators, in  the  place  of  any  such  arbitrator  or  arbitrators  so  refusing  or 
delaying  to  accept,  or  who  shall  not  act ;  and  in  every  case  of  a  second 
nomination,  the  arbitrators  shall  meet  within  twenty-four  hours  after 
the  application  for  the  same,  and  at  the  same  place  at  which  the  meeting 
of  the  referees  first  named  was  appointed,  or  at  some  other  convenient 
place,  as  the  justice  may  appoint;  and  the  expense  of  every  such  appli- 
cation for  the  appointment  of  a  second  referee  shall  be  borne  and  defray- 
ed by  the  party  through  whose  default  or  the  default  of  whose  referee 
such  application  is  rendered  necessary,  and  the  justice  making  such 
second  appointment  shall  certify  the  same  in  the  form  for  that  purpose 
set  forth  in  the  act,  (a)  or  in  some  other  form  to  the  like  efiect;  and  in 
every  case  where  a  second  arbitrator  shall  be  appointed  as  aforesaid,  and 
such  second  arbitrator  shall  not  attend  at  the  same  time  and  place 
appointed  for  settling  the  matters  in  dispute,  it  shall  be  lawful  for  the 
other  arbitrator  at  such  time  and  place,  to  proceed  by  himself  to  the 
hearing  and  determining  of  the  same  matters  in  dispute ;  and  in  such 
case  the  award  of  such  sole  arbitrator  shall  be  final  and  conclusive  as  to 
all  matters  in  dispute  submitted  to  such  arbitrator,  without  being  subject 
to  review,  appeal,  or  suspension. 

By  sect.  5  it  is  enacted,  that  the  arbitrators  or  referees  being  so  nomi- 
nated as  aforesaid,  the  said  justice  shall  thereupon  appoint  a  place  of 
meeting  according  to  the  directions  of  this  act,  and  also  a  day  for  the 
meeting;  notice  of  which  nomination,  and  of  the  day  of  meeting,  shall 
thereupon  be  given  by  such  justice  to  the  persons  so  nominated  arbitra- 
tors or  referees,  and  to  any  party  to  any  such  dispute  who  may  not  have 
attended  the  meeting  before  such  justice  as  aforesaid;  which  appoint- 
r*q99-|  roent  *sha]l  be  by  such  justice  certified  in  the  form  there 
L  "-I  given, (Z>)  or  in  some  other  form  to  the  like  efi"ect ;  and  the  per- 
sons so  appointed  as  aforesaid  shall  hear  and  examine  the  pai'ties  and 
their  jvitnesses,  and  determine  such  dispute  within  two  days  after  such 
nomination,  exclusive  of  Sundays;  and  the  determination  of  such  arbi- 
trators shall  be  final  and  conclusive. 

6.  That  in  all  cases  where  complaints  are  made  respecting  bad  warps 
or  utensils  by  workmen,  the  place  of  meeting  of  the  referees  shall  be  at 
or  as  near  as  may  be  to  the  place  where  the  work  shall  be  carrying  on ; 
and  in  all  other  cases  at  or  as  near  as  may  be  to  the  place  or  places  where 
the  work  has  been  given  out. 

(a)  See  the  form  in  the  Appendix.  {b)  See  this  form  in  the  Appendix. 
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7.  Provided  that  if  any  person  so  complaining  as  aforesaid  shall  not 
attend  or  send  some  person  on  his  or  her  behalf,  at  the  time  and  place 
appointed  by  such  justice  of  the  peace,  for  the  purpose  of  naming  such 
persons  as  aforesaid,  such  person  shall  not  in  such  case  be  entitled  to  the 
benefit  of  this  act ;  and  if  any  person  against  whom  any  such  complaint 
shall  have  been  made  as  aforesaid  shall  not  attend  or  send  some  person 
on  his  or  her  behalf,  the  justice  of  the  peace  shall  thereupon  nominate  a 
person  for  him  out  of  such  persons  so  proposed  as  aforesaid. 

8.  That  the  said  arbitrators  and  referees  shall  meet  at  the  time  and 
place  fixed  by  the  justices  of  the  peace  by  whom  such  referees  were  ap- 
pointed, and  shall,  by  inspection  of  the  work  in  regard  to  which  the  dis- 
pute may  have  arisen,  by  hearing  and  examining  the  parties,  or  any 
other  persons  on  their  behalf,  or  that  attend  to  give  evidence  respecting 
the  matters  in  dispute  upon  oath,  (which  the  said  arbitrators  and  referees 
are  hereby  empowered  to  administer)  or  otherwise,  or  by  otherwise  ascer- 
taining the  true  state  of  the  case  in  such  manner  as  to  such  arbitrators 
and  referees  shall  appear  necessary,  proceed  to  determine  the  matter  or 
matters  in  dispute  referred  to  them ;  and  the  award  to  be  made  by  such 
arbitrators  and  referees  shall  be  final  and  conclusive  between  the  parties, 
without  being  subject  to  review  or  challenge  by  any  Court  or  authority 
whatsoever. 

9.  That  it  shall  be  lawful  for  any  arbitrator  or  arbitrators,  referee  or 
referees,  and  he  and  they  are  hereby  authorized  and  required,  at  the  re- 
quest in  writing  of  any  of  the  parties,  to  issue  his  or  their  summons  to 
any  ^witness  or  witnesses  to  appear  and  give  evidence  before  such  ^^090-1 
arbitrator  or  arbitrators,  referee  or  referees,  at  the  time  and  place  L  "  J 
appointed  for  hearing  and  determining  any  such  dispute,  and  which  time 
and  place  shall  be  specified  in  such  summons;  and  if  any  person  so  sum- 
moned to  appear  as  a  witness  as  aforesaid  shall  not  appear  before  such 
arbitrator  or  arbitrators,  referee  or  referees  at  the  time  and  place  speci- 
fied in  such  summons,  or  ofi'er  some  reasonable  excuse  for  the  default,  or 
appearing  according  to  such  summons  shall  not  submit  to  be  examined 
as  a  witness  and  give  his  evidence  before  such  arbitrator  or  arbitrators, 
referee  or  referees,  touching  the  matter  of  such  dispute,  then  and  in  every 
such  case  it  shall  be  lawful  for  any  one  or  more  of  his  Majesty's  justices 
of  the  peace  acting  in  and  for  the  county,  stewartry,  riding,  division, 
barony,  city,  burgh,  town,  or  place,  where  such  dispute  shall  have  arisen, 
and  they  are  hereby  authorized  (proof  on  oath  in  the  case  of  any  person 
not  appearing  according  to  such  summons  having  been  first  made  before 
such  justice  or  justices  of  the  due  service  of  such  summons  on  every 
such  person,  by  delivering  the  same  to  him,  or  by  leaving  the  same 
twenty-four  hours  before  the  time  appointed  for  such  person  to  appear 
before  such  arbitrator  or  arbitrators,  referee  or  referees,  at  the  usual 
place  of  abode  of  such  person)  by  warrant  under  the  hands  of  any  such 
justice  or  justices  to  commit  any  such  person  so  making  default  in  ap- 
pearing, or  appearing  and  refusing  to  give  evidence,  to  some  prison  within 
the  jurisdiction  of  any  such  justice  or  justices,  there  to  remain  with- 
out bail  or  mainprize  for  any  time  not  exceeding  two  calendar  months, 
nor  less  than  seven  days,  or  until  such  person  shall  submit  himself  to  be 
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examined  and  give  Lis  evidence  before  sucli  arbitrator  or  arbitrators, 
referee  or  referees,  as  aforesaid:  provided  always,  that  in  case  such 
dispute  shall  be  heard  and  determined  before  such  offender  shall  submit 
to  be  examined  and  give  evidence  as  aforesaid,  then  and  in  every 
such  case  he,  she,  or  they  shall  be  imprisoned  the  full  term  of  such 
commitment. 

10.  That  in  case  such  arbitrators  and  referees  so  appointed  cannot 
agree  upon  and  decide  such  matter  or  matters  in  dispute  so  referred  as 
aforesaid,  or  shall  not  make  and  sign  their  award  within  three  days  after 
the  date  of  the  order  of  such  justice  certifying  their  appointment,  then 
the  said  arbitrators  and  referees  shall,  without  delay,  go  before  the 
r*^94.1  J"^*-^^^  by  whom  they  were  *appointed,  and  in  case  of  his  ab- 
L  J  sence  or  indisposition  before  any  other  of  his  Majesty's  justices 
of  the  peace  acting  in  and  for  the  county,  stewartry,  riding,  division, 
barony,  city,  burgh,  town,  liberty,  or  place,  and  residing  nearest  to  the 
place  where  the  meeting  to  settle  such  dispute  shall  have  taken  place, 
and  shall  state  to  such  justice  or  justices  who  may  be  present,  the  points 
in  difference  between  them  the  said  arbitrators,  and  referees,  which  points 
in  difference  the  said  justice  or  justices  shall,  and  is,  and  are  hereby  au- 
thorized and  required  to  hear  and  detetmine  upon  the  statement  of  the 
arbitrators  and  referees,  and  the  said  justice  or  justices  is  and  are  hereby  di- 
rected and  required  to  settle  and  determine  the  matter  in  dispute  with  all 
possible  dispatch,  and  in  all  cases  within  the  space  of  two  days  after  the 
expiration  of  the  time  hereby  allowed  to  the  arbitrators  and  referees  to 
make  and  sign  their  award,  and  the  determination  of  such  justice  or  jus- 
tices, shall  be  final  and  conclusive  between  the  parties  so  differing  as 
aforesaid,  without  being  subject  to  review  or  challenge  by  any  Court 
whatsoever. 

11.  That  if  either  arbitrator  or  referee  shall  neglect  or  refuse  to  go 
before  such  justice  of  the  peace  in  the  manner  herein  directed,  it  shall 
and  may  be  lawful  for  such  justice,  after  summoning  the  arbitrators  to 
attend  him,  to  determine  the  matter  or  matters  in  dispute  upon  the  state- 
ment and  representation  of  either  of  the  arbitrators  who  shall  come  be- 
fore him. 

12.  Provided  always,  that  no  justice  of  the  peace,  being  also  a  master 
manufacturer  or  agent,  shall  act  as  such  justice  under  this  act. 

13.  Provided  always,  that  as  well  in  all  such  cases  of  dispute  as  afore- 
said, as  in  all  other  cases,  if  the  parties  mutually  agree  that  the  matter 
in  dispute  shall  be  arbitrated  and  determined  in  a  different  mode  to  the 
one  hereby  prescribed,  such  agreement  shall  be  valid,  and  the  award  and 
determination  thereon  final  and  conclusive  between  the  parties,  and  the 
same  proceedings  of  distress,  sale,  and  imprisonment  as  hereafter  men- 
tioned shall  be  had  towards  enforcing  such  award  (by  application  to  any 
justice  of  the  peace  of  the  county,  stewartry,  riding,  division,  barony, 
city,  town,  burgh,  or  place  within  which  the  parties  shall  reside)  as  are 
by  this  act  prescribed  for  enforcing  awards  made  under  and  by  virtue  of 
its  provisions. 

„^j;^  14.  Provided  always,  that  where  any  work  shall  have  *been 
L     "'  -•  delivered  to  any  workman  by  the  agent  or  servant  of  any  master 
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or  masters  to  be  wlieu  fiuislicd,  delivered  to  such  agent  or  servant,  and 
also  where  two  or  more  persons  shall  carry  on  the  business  of  such  man- 
ufacture as  partners,  in  every  such  case  respectively  the  like  proceed- 
ings shall  and  may  be  had  and  made  against  such  agent,  servant,  or  any 
partner,  and  shall  be  as  effectual  as  if  the  same  had  been  had  and  made 
against  the  principal  or  all  the  partners,  and  all  the  said  persons  respec- 
tively shall  obey  the  award  made  thereupon,  and  all  such  order  or  orders 
as  shall  be  made  by  the  said  justice  or  justices  in  or  respecting  the  mat- 
ters in  dispute,  and  shall  be  subject  to  the  same  proceedings  and  conse- 
quences for  refusing  or  delaying  to  abide  by  or  perform  the  same  as  if 
the  proceedings -had  been  made  against  the  principal  or  against  all  the 
partners. 

By  sect.  15  it  is  enacted,  that  it  shall  be  lawful  in  all  cases  for  any 
master  or  workman,  by  writing  under  his  hand,  to  authorize  any  person 
to  act  for  him  in  submitting  to  arbitration  and  attending  arbitrators  or 
justices  touching  the  matter  of  any  arbitration. 

16.  Provided  also,  that  in  all  cases  where  any  proceedings  may  be  had 
against  a  master  or  masters  under  this  act,  or  where  such  proceedings 
shall  have  been  commenced,  and  the  master  or  masters  shall  become 
or  be  bankrupt,  or  any  assignment  of  his  or  their  estate  or  effects  shall 
have  been  made  under  the  said  bankruptcy  or  otherwise  by  deed  or  in 
law,  the  factor  or  trustee  upon,  or  the  assignee  or  assignees  of  such  es- 
tate or  effects  shall  be  liable  to  the  proceedings  authorized  by  this  act 
against  the  master  or  masters  as  fully  as  the  master  or  masters  was  or 
were  before  the  bankruptcy  or  assignment,  and  such  proceedings  may  be 
commenced  or  carried  on  against  such  factor,  trustee,  assignee  or  assig- 
nees, who  shall  fulfil  and  abide  by  the  award  made  thereupon,  and  all 
such  order  or  orders  as  shall  be  made  by  the  said  justice  or  justices  in  or 
respecting  the  matters  in  dispute,  and  shall  be  subject  to  the  same  pro- 
ceedings and  consequences  for  wilfully  refusing  or  delaying  to  abide  by 
or  perform  the  same,  as  if  the  proceedings  had  been  had  against  the 
master  or  masters  before  his  or  their  bankruptcy,  or  the  assignment  of 
his  or  their  estate  or  effects :  provided  that  all  sums  of  money  to  be  paid 
in  pursuance  of  such  award  or  orders  shall  be  recoverable  only  out  of 
the  estate  or  effects  of  such  master  or  masters,  *and  not  out  poQp-i 
of  the  proper  money  of  such  factor,  trustee,  assignee  or  assig-  l  "  J 
nees. 

17.  That  where  any  married  woman,  or  infant  under  the  age  of  twen- 
ty-one years,  shall  have  cause  of  complaint,  in  any  of  the  cases  pro- 
vided for  by  this  act,  against  any  master  or  masters,  his  or  their  agent  or 
servant,  or  factor,  or  trustee,  or  assignee  or  assignees  as  aforesaid,  such 
complaint  may  be  lodged,  and  all  further  proceeding  thereupon  had,  by 
and  in  the  name  of  the  husband  of  such  married  woman,  and  of  the 
father,  or,  if  dead,  of  the  mother,  or  if  on  the  death  of  both  parents,  of 
any  of  the  kindred  of  any  such  infant,  or  of  the  surety  or  sureties  in 
any  indenture  of  apprenticeship  of  any  such  infant  being  an  apprentice, 
or  of  any  person  nominated  by  such  infant  if  he  or  she  shall  not  have 
parent,  kindred,  or  surety ;  and  all  such  proceedings  shall  be  as  effectual", 
valid,  and  binding  as  if  such  married  woman  was  sole  and  such  infants 
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■were  of  full  age,  and  pursued  by  themselves  the  remedies  provided  by 
this  act. 

18.  That  with  every  piece  of  work  given  out  by  the  manufacturer  to  a 
workman  to  be  done,  there  shall  (if  both  parties  are  agreed)  be  deliv- 
ered a  note  or  ticket  in  such  form  as  the  said  parties  shall  mutually  agree 
upon,  and  which  said  note  or  ticket,  in  the  event  of  dispute  between  the 
manufacturer,  and  workman,  shall  be  evidence  of  all  matters  and  things 
mentioned  therein  or  respecting  the  same.(c) 

19.  That  a  duplicate  of  every  such  note  or  ticket  shall  be  made  and 
kept  by  the  master  or  agent  delivering  the  same,  which  duplicate  shall 
be  evidence  of  all  the  matters  and  things  therein  contained,  in  case  the 
workman  shall  not  produce  to  the  arbitrators  or  the  said  justice,  as  the 
case  may  be,  the  said  note  or  ticket  so  delivered  to  him  with  the  said 
work.(c) 

20.  That  it  shall  not  be  allowable  to  any  manufacturer,  who  shall 
have  received  into  his  possession  any  article,  without  objection  made 
within  twenty-four  hours  by  himself  or  his  clerk  or  foreman,  afterwards 
to  make  any  complaint  on  account  of  work  so  received. 

r^onn-i  21.  Provided  always,  that  if  the  parties,  by  and  *between 
L  -1  whom  the  said  reference  shall  take  place  as  aforesaid,  shall  think 
it  expedient  or  be  desirous  to  extend  the  time  hereby  limited  for  the 
making  the  award  or  umpirage,  it  shall  and  may  be  lawful  for  them  to 
extend  the  same  accordingly  by  indorsement,  according  to  the  form  in 
the  schedule  annexed  to  the  act,(fZ)  on  the  back  of  the  order  of  the 
justice  of  peace  certifying  the  appointments  of  the  referees,  to  be  signed 
by  both  of  them  in  the  presence  of  one  or  more  credible  witness  or  wit- 
nesses. 

22.  That  the  award  of  umpirage  to  be  made  upon  any  reference  de- 
manded under  this  act,  shall  and  may  be  drawn  up  and  written  at  the 
foot  or  upon  the  back  of  the  said  order  certifying  the  appointment  of  the 
referees,  according  to  the  form  in  the  schedule  to  the  act  annexed. (c?) 

23.  That  upon  fulfilment  of  the  award  or  umpirage,  the  same  shall  be 
acknowledged  by  the  party  in  whose  behalf  the  same  was  made,  by  an 
acknowledgment  at  the  foot  of  the  said  award,  in  the  form  of  the  schedule 
to  the  act  annexed, (fZ]  which,  with  the  award,  shall  thereupon  be  delivered 
to  the  party  fulfilling  the  same. 

24.  That  if  any  party  shall  refuse  or  delay  to  fulfil  an  award  under  this 
act,  for  the  space  or  term  of  two  days  after  the  same  shall  have  been  re- 
duced into  writing,  it  shall  be  lawful  for  any  such  justice  as  aforesaid,  on 
the  application  of  the  party  aggrieved,  and  he  is  hereby  required  by  war- 
rant under  his  hand,  according  to  the  form  in  the  schedule  to  the  act 
annexed, ("^J  or  in  some  other  form  to  the  like  effect,  to  cause  the  sum  and 
sums  of  money  directed  to  be  paid  by  any  such  award,  to  be  levied  by 
distress  and  sale  of  any  goods  and  chattels  of  the  person  or  persons  liable 
to  pay  the  same,  together  with  all  costs  and  charges  attending  such  dis- 

(c)  As  to  tickets  of  work  to  be  delivered  to  persons  employed  in  the  manufacture  of 
hosiery,  see  8  &  9  Vict.  77  ;  and  to  silk  weavers,  8  &  9  Vict.  c.  128,  in  the  Appen- 
dix. 

(d)  See  these  forms  in  the  Appendix. 
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tress  and  sale,  such  sale  to  take  place  within  such  time,  not  exceeding 
five  days,  as  the  said  justice  shall  think  proper,  and  the  overplus,  if  any, 
to  arise  by  such  sale,  to  be  rendered  to  the  owners  of  the  goods  and  chat- 
tels distrained,  and  in  case  it  shall  appear  by  any  return  to  such  warrant, 
that  no  sufficient  distress  can  be  readily  had,  which  return  may  be  in  the 
form  contained  in  the  schedule  to  the  act  annexed,((?)  or  in  some  other 
form  to  the  like  effect,  it  shall  be  lawful  for  any  such  justice  *as  j-  5^000-1 
aforesaid,  and  he  is  hereby  required  by  warrant  under  his  hand,  L  "J 
according  to  the  form  in  the  schedule  to  the  act  annexed, (e)  or  in  some 
other  form  to  the  like  effect,  to  commit  the  person  or  persons  so  liable  as 
aforesaid  to  the  common  gaol  or  some  house  of  correction  within  his  or 
their  jurisdiction,  there  to  remain  without  bail  for  any  time  not  exceeding 
three  months. 

By  sect.  25,  after  reciting  that  cases  may  occur  where  the  recovery  of 
such  sum  or  sums  of  money  by  distress  and  sale  of  the  goods  and  chattels 
of  the  defaulter,  may  appear  to  the  justice  or  justices  of  the  peace  by 
whom  the  warrant  is  to  be  issued  to  be  attended  with  consequences  ruin- 
ous, or  in  an  especial  manner  injurious  to  the  defaulter  and  his  family ; 
to  prevent  such  consequences  it  is  enacted,  that  the  said  justice  or  jus- 
tices, in  all  such  cases,  shall  withhold  such  warrant  and  commit  the  de- 
faulter to  the  common  gaol  or  some  house  of  correction  within  his  or  their 
jurisdiction,  there  to  remain  without  bail  for  anytime  not  exceeding  three 
months,  such  commitment  to  be  in  the  form  or  to  the  effect  of  the  form 
in  the  schedule  to  this  act  annexed. (e) 

By  sect.  26  it  is  enacted.  That  where  any  person  shall  be  committed  to 
prison  for  refusing  or  delaying  to  fulfil  an  award  as  aforesaid,  and  such  per- 
son shall,  at  any  time  during  the  period  of  his  or  her  imprisonment,  pay  to 
the  governor  or  keeper  of  the  prison  the  full  amount  of  the  sum  awarded, 
with  all  reasonable  expenses  incurred  through  such  refusal  or  delay,  it 
shall  be  lawful  for  such  governor  or  keeper  of  such  prison,  and  he  is 
hereby  required  forthwith  to  discharge  such  person  from  his  custody. 

27.  That  the  justice  or  justices  by  whom  any  person  or  persons  shall 
be  committed  to  prison  for  not  appearing  as  a  witness  or  not  submitting 
to  be  examined,  shall  cause  the  warrant  or  order  for  such  commitment  to 
be  drawn  up  in  the  form  or  to  the  effect  set  forth  in  the  schedule  to  the 
act.(e) 

28.  That  no  appeal  or  certiorari  shall  lie  against  any  proceedings  under 
this  act. 

29.  That  no  proceeding  under  this  act  shall  be  invalid  for  want  of 
form. 

Sec.  30  provides  a  table  of  fees  to  be  taken  for  proceedings  under 
the  act,  and  enacts  that  a  table  of  *fees,(/)  signed  by  the  clerk  to  j-^^^-^j.., 
the  justices,  shall  be  hung  up  in  every  place  where  any  general  L     ~  J 

(d)  See  these  forms  in  the  Appendix.  (c)  See  the  ibrni  in  the  Appendix. 

(/)  The  following  is  the  Table  of  Fees : 

To  the  Clerk  of  the  Justice  or  Justices,  s.  d. 

For  each  summons  0  2 

For  every  oaih  or  affirmation  0  3 

For  drawing  and  enteiing  the  order  0  4 

For  every  warrant  0  6 


254  smith's   master  and   servant, 

or  quarter  sessions,  or  petty  or   other  sessions  of  the   peace  shall  be 
held. 

Section  31  enacts,  that  all  costs,  time  and  expenses  attending  the  ap- 
plication to  justices  to  be  made  under  this  act,  and  of  the  arbitration 
pursuant  thereon,  shall  be  settled  by  the  arbitrators  or  arbitrator  by  whom 
such  dispute  shall  be  settled;  and  where  the  same  shall  be  determined 
by  any  justice  of  the  peace  pursuant  to  this  act,  then  the  costs,  time,  and 
expenses  aforesaid  shall  be  settled  by  such  justice :  and  where  the  arbi- 
trators, appointed  as  aforesaid,  cannot  agree  as  to  the  costs,  time,  and  ex- 
penses to  be  allowed,  the  same  shall  be  settled  by  the  justice  or  justices 
of  the  peace  by  whom  the  said  arbitrators  were  named,  and  in  case  of  his 
absence  or  indisposition,  by  any  justice  of  the  peace  for  the  same  county, 
stewartry,  riding,  division,  barony,  city,  burgh,  liberty,  town  or  place 
nearest  to  the  place  at  which  the  arbitrators  met  to  settle  the  dispute  : 
provided  always  that  no  master  manufacturer,  his  foreman  or  agent 
shall  in  any  case  be  allowed  for  costs,  time,  or  expenses  by  the  said  jus- 
tice or  justices,  unless  it  shall  appear  to  him  or  them  that  the  proceedings 
of  the  workmen  were  vexatious  and  oppressive. 

32.  Provided  that  every  agreement,  submission,  award,  ticket,  matter 
or  thing  under  and  by  virtue  of  this  act,  or  relating  to  any  other  mode  of 
arbitration  as  aforesaid,  shall  and  may  be  drawn  up  and  written  upon  un- 
stamped paper. 

33.  Provided  also,  that  no  action  shall  be  brought  against  any  arbitra- 
tor, justice   of  the   peace,  constable,   headborough,   or  other  officer,  or 

against  any  other  person  *or  persons  whomsoever,  for  any  matter 
L  '^  J  or  thing  whatsoever  done  or  committed  under  or  by  virtue  or  in 
the  execution  of  this  act,  unless  such  action  shall  be  brought  within  six 
calendar  months  next  after  the  doing  or  committing  of  such  matter  or 
thing. 

34.  Provided  also,  that  if  any  action  or  suit  shall  hereafter  be  com- 
menced or  prosecuted  against  any  person  or  persons  for  any  thing  done 
under,  by  virtue,  or  in  the  execution  of  this  act,  such  person  or  persons 
may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
evidence,  and  if  the  plaintiff  shall  become  non-suited,  or  suffer  discontinu- 
ance, or  forbear  further  prosecution,  or  if  judgment  shall  be  given  for  the 
defendant  or  defendants,  such  defendant  or  defendants  shall  recover  his, 
her  or  their  full  costs,  and  for  which  he,  she,  or  they,  shall  have  like  re- 
medy, as  in  cases  where  costs  by  law  are  given  to  defendants. 

35.  Provided  always,  that  nothing  in  this  act  contained  shall  extend  or 
be  construed  to  extend  to  repeal,  abridge,  annul,  or  make  void  any  of  the 
clauses,  provisions,  remedies,  or  powers  contained  in  any  law  or  statute 
now  in  force,  and  not  repealed  by  this  act. 

To  the  Constable  or  otiicr  Police  Officer. 
For  service  of  summons  or  order 
For  executing  warrant  of  distress  and  sale  of  goods 
For  custody  of  goods  distrained,  per  diem 
For  every  mile  he  shall  travel 
For  every  caption 


s. 

<l. 

0 

4 

1 

0 

0 

3 

0 

3 

0 
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*C  11  AFTER    X.  [*331] 

COMBINATION    AMONGST    MASTERS    AND    WORKMEN. (1) 


Tlie  statute  6  Geo.  4,  c.  129  331  I  Conspiracies  among^st  Masters  and 

Observations  thereon  337  [       Workmen,  &.c.  340 


A  GREAT  variety  of  statutes  formerly  existed  relative  to  the  combina- 
tion of  workmen.  Those  statutes,  however,  where  all  repealed  by  the  5 
Geo.  4,  c.  95,  which  substituted  other  provisions  in  lieu  thereof,  ''  for  the 
purpose  of  protecting  the  free  emploj^raent  of  capital  and  labour,  and  for 
punishing  combinations  interfering  with  such  freedom  by  means  of  violence, 
threats,  or  intimidation."  The  provisions  of  that  statute  not  being  found 
effectual,  another  act  was  passed  in  the  following  year,  6  Geo.  4,  c.  129, 
which  now  regulates  the  law  upon  the  subject. 

6  Geo.  4,  c.  129. 

Sect.  1  recites  5  Geo.  5,  c.  95,  and  that  it  had  not  been  found  effectual 
and,  further,  that  <<  such  combinations  are  injurious  to  trade  and  com- 
merce, dangerous  to  the  tranquillity  of  the  country,  and  especially  pre- 
judicial to  the  interests  of  all  who  are  concerned  in  them/'  and  that  ''  it  is 
expedient  to  make  further  provision  as  well  for  the  security  and  personal 
freedom  of  individual  workmen  in  the  disposal  of  their  skill  and  labour, 
as  for  the  security  of  the  property  and  persons  of  masters  and  employers, 
and  for  that  purpose  to  repeal  the  said  act  and  to  enact  other  provisions 
and  regulations  in  lieu  thereof ;"  and  then  repeals  5  Geo.  4,  c.  95. 

*By  sect.  2  a  large  number  of  previous  acts  are  also  repealed,  p^p,^,-^-. 

By  sect.  3  it  is  enacted,  that  if  any  person  shall  by  violence  L  "J 
to  the  person  or  property,  or  by  threats,  or  intimidation,  or  by  molesting, 
or  in  anyway  obstructing  another,  force  or  endeavour  to  force  any  jour- 
neyman manufacturer,  workman,  or  other  person  hired  or  employed  in 
any  manufacture,  trade  or  business,  to  depart  from  his  hiring,  employment 
or  work,  or  to  return  his  work  before  the  same  shall  be  finished,  or  prevent 
or  endeavour  to  prevent  any  journeyman  manufacturer,  workman,  or  other 
person  not  being  hired  or  employed,  from  hiring  himself  to,  or  from  accept- 
ing work  or  employment  from  any  person  or  persons,  or  if  any  person 
shall  use  or  employ  violence  to  the  person  or  property  of  another,  or 
threats,  or  intimidation,  or  shall  molest,  or  in  any  way  obstruct  another 

(1)  See  Wharton's  Criminal  Law  p.  638,  689.  2  cd.  1852,  where  all  the  American 
cases  will  be  found. 
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for  the  purpose  of  forcing  or  inducing  sucli  person  to  belong  to  any  club 
or  association,  or  to  contribute  to  any  common  fund,  or  to  pay  any  fine  or 
penalty,  or  on  account  of  his  not  belonging  to  any  particular  club  or 
association,  or  not  having  contributed,  or  having  refused  to  contribute  to 
any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not 
having  complied  or  of  his  refusing  to  comply  with  any  rules,  orders,  reso- 
lutions,  or  regulations  made  to  obtain  an  advance  or  to  reduce  the  rate  of 
wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to  decrease  or  alter 
the  quantity  of  work,  or  to  regulate  the  mode  of  carrying  on  any  manufac- 
ture, trade  or  business,  or  the  management  thereof;  or  if  any  person  shall 
by  violence  to  the  person  or  property  of  another,  or  by  threats,  or  intimi- 
dation, or  by  molesting,  or  in  any  way  obstructing  another,  force  or  en- 
deavour to  force  any  manufacturer  or  person  carrying  on  any  trade  or 
business  to  make  any  alteration  in  his  mode  of  regulating,  managing,  con- 
ducting, or  carrying  on  such  manufacture,  trade,  or  business,  or  to  limit 
the  number  of  his  apprentices,  or  the  number  or  description  of  his  jour- 
neymen, workmen,  or  servants,  every  person  so  ofiending,  or  aiding,  abet- 
ting, or  assisting  therein,  being  convicted  thereof  in  manner  hereinafter 
mentioned,  shall  be  imprisoned  only  or  shall  and  may  be  imprisoned  and 
kept  to  hard  labour  for  any  time  not  exceeding  three  calendar  months. 

4.  Provided  always,  that  this  act  shall  not  extend  to  subject  any  per- 
sons to  punishment  who  shall  meet  together  for  the  sole  purpose  of  con- 
r  *Q"Q"i  suiting  upon  and  determining  *the  rate  of  wages  or  prices  which 
L  **  J  the  persons  present  at  such  meeting,  or  any  of  them,  shall  require 
or  demand  for  his  or  their  work,  or  the  hours  or  time  for  which  he  or 
they  shall  work  in  any  manufacture,  trade  or  business,  or  who  shall  enter 
into  any  agreement,  verbal  or  written,  among  themselves  for  the  purpose 
of  fixing  the  rate  of  wages  or  prices  which  the  parties  entering  into  such 
agreement,  or  any  of  them,  shall  require  or  demand  for  his  or  their  work, 
or  the  hours  of  time  for  which  he  or  they  will  work  in  any  manufacture, 
trade  or  business,  and  that  persons  so  meeting  for  the  purposes  aforesaid, 
or  entering  into  any  such  agreement  as  aforesaid,  shall  not  be  liable  to 
any  prosecution  or  penalty  for  so  doing,  any  law  or  statute  to  the  con- 
trary notwithstanding. 

5.  Provided  also,  that  this  act  shall  not  extend  to  subject  any  persons 
to  punishment  who  shall  meet  together  for  the  sole  purpose  of  consulting 
upon  and  determining  the  rate  of  wages  or  prices  which  the  persons  pre- 
sent at  such  meeting,  or  any  of  them,  shall  pay  to  his  or  their  journey- 
men, workmen  or  servants  for  their  work,  or  the  hours  or  time  of  work- 
ing in  any  manufacture,  trade  or  business,  or  who  shall  enter  into  any 
agreement,  verbal  or  written,  among  themselves  for  the  purpose  of  fixing 
the  rate  of  wages  or  prices  which  the  parties  entering  into  such  agree- 
ment, or  any  of  them,  shall  pay  to  his  or  their  journeymen,  workmen  or 
servants,  for  their  work,  or  the  hours  or  time  of  working  in  any  manufac- 
ture, trade  or  business,  and  that  persons  so  meeting  for  the  purposes 
aforesaid,  or  entering  into  any  such  agreement  as  aforesaid,  shall  not  be 
liable  to  any  prosecution  or  penalty  for  so  doing,  any  law  or  statute  to  the 
contrary  notwithstanding. 

By  sect.  6  it   is  enacted,  that  all  and   every  persons  and  person  who 
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shall  or  may  offend  against  this  act  shall  and  may,  equally  with  all  other 
persons,  be  called  upon  and  compelled  to  give  his  or  her  testimony  and 
evidence  as  a  witness  or  witnesses  on  behalf  of  his  majesty,  or  of  the 
prosecutor  or  informer,  upon  any  information  to  be  made  or  exhibited 
under  this  act  against  any  other  person  or  persons  not  being  such  witness 
or  witnesses  as  aforesaid,  and  that  in  all  such  causes  every  person  having 
given  his  or  her  testimony  or  evidence  as  aforesaid,  shall  be,  and  is  hereby 
indemnified  of,  from,  and  against  any  information  to  be  laid,  or  prosecu- 
tion to  be  commenced  against  him  or  her  for  having  offended  in  the  rj^ooj^-i 
matter  *wherein  or  relative  to  which  he,  she,  or  they  shall  have  '-  -^ 
given  testimony  or  evidence  as  aforesaid. 

7.  And  for  the  more  effectually  enforcing  and  carrying  into  execution 
the  provisions  of  this  act,  it  is  enacted,  that  on  complaint  and  information 
on  oath  before  any  one  or  more  justice  or  justices  of  the  peace  of  any 
offence  having  been  committed  against  this  act,  within  his  or  their  respec- 
tive jurisdictions,  and  within  six  calendar  months  before  such  complaint 
or  information  shall  be  made,  such  justice  or  justices  are  hereby  author- 
ized and  required  to  summon  the  person  or  pei'sons  charged  with  being 
an  offender  or  offenders  against  this  act  to  appear  before  any  two(a)  such 
justices,  at  a  certain  time  or  place  to  be  specified ;  and  if  any  person  or 
persons  so  summoned  shall  not  appear  according  to  such  summons,  then 
such  justices  (proof  on  oath  having  been  first  made  before  them  of  the  due 
service  of  such  summons  upon  such  person  or  persons,  by  delivering  the 
same  to  him  or  them  personally,  or  leaving  the  same  at  his  or  their  usual 
place  of  abode,  provided  the  same  shall  be  so  left  twenty-four  hours  at  the 
least  before  the  time  which  shall  be  appointed  to  attend  the  said  justices 
upon  such  summons,)  shall  make  and  issue  their  warrant  or  warrants  for 
apprehending  the  person  or  persons  so  summoned  and  not  appearing  as 
aforesaid,  and  bringing  him  or  them  before  such  justices,  or  it  shall  be 
lawful  for  such  justices,  if  they  shall  think  fit,  without  issuing  the  same 
upon  such  complaint  and  information  as  aforesad,  to  make  and  issue  their 
warrant  or  warrants  for  apprehending  the  person  or  persons  by  such  infor- 
mation charged  to  have  offended  against  this  act,  and  bringing  him  or  them 
before  such  justices,  and  upon  the  person  or  persons  complained  against 
appearing  upon  such  summons,  or  being  brought,  by  virtue  of  such  war- 
rant or  warrants,  before  such  justices,  or  upon  proof  on  oath  of  such  per- 
son or  persons  absconding,  so  that  such  warrant  or  warrants  cannot  b^* 
executed,  then  such  justices  shall,  and  they  are  hereby  authorized  and  re- 
quired forthwith  to  make  inquiry  touching  the  matters  complained  of,  and 
*to  examine  into  the  same,  by  the  oath  or  oaths  of  any  one  or  j-^f,,,--. 
more  credible  person  or  persons  as  shall  be  requisite,  and  to  hear  L  -I 
and  determine  the  matter  of  every  such  complaint,  and  upon  confession 
by  the  party,  or  proof  by  one  or  more  credible  witness  or  witnesses  upon 
oath  to  convict  or  acquit  the  party  or  parties  against  whom  complaint  shall 
have  been  made  as  aforesaid 

8.  That  it  shall  be  lawful  for  the  justices  of  the  peace  bef6re  whom  any 

(a)  Or  one  nictropolitan  police  majjistrate.  See  2  &  3  Vict.  c.  71,  9.  14.  See  Reg. 
V.  St.  George,  Bloomsbury,  20  L,  J.,  N.  S.,  M.C,  200,ortwoother  justices  having  juris- 
diction within  the  district ;  3  &  4  Vict.  c.  84,  s.  6;  and  see  II  «&-  12  Vict.  c.  43,  s.  33. 

February,  1852.— 17 
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fueh  compliiint  aod  information  shall  be  made  as  aforesaid,  and  they  are 
hereby  authorized  and  required,  at  the  request  in  writing  of  any  of  the 
parties,  to  issue  his  or  their  summons  to  any  witness  or  witnesses  to  ap- 
pear and  give  evidence  before  such  justices  at  the  time  and  place  ap- 
pointed for  hearing  and  determining  such  complaint,  and  which  time  and 
place  shall  be  specified  in  such  summons;  and  if  any  person  or  persons 
so  summoned  to  appear  as  a  witness  or  witnesses  as  aforesaid,  shall  not 
appear  before  such  justices  at  the  time  and  place  specified  in  such  sum- 
mons, or  offer  some  reasonable  excuse  for  the  default,  or,  appearing  ac- 
cording to  such  summons,  shall  not  submit  to  be  examined  as  a  witness 
or  witnesses,  and  give  his  or  their  evidence  before  such  justices  touching 
the  matter  of  such  complaint,  then  and  in  every  such  case  it  shall  be 
lawful  for  such  justices,  and  they  are  hereby  authorized,  (proof  on  oath, 
in  the  case  of  any  person  not  appearing  according  to  such  summons,  hav- 
ing been  first  made  before  such  justice  of  the  peace  of  the  due  service  of 
such  summons  on  every  such  person,  by  delivering  the  same  to  him  or 
her,  or  by  leaving  the  same,  twenty-four  hours  before  the  time  appointed 
for  such  person  to  appear  before  such  justices,  at  the  usual  place  of  abode 
of  such  person,)  by  warrant  under  the  hands  of  such  justices,  to  commit 
such  person  or  persons  so  making  default  in  appearing,  or  appearing  and 
refusing  to  give  evidence,  to  some  prison  within  the  jurisdiction  of  such 
justices,  there  to  remain,  without  bail  or  mainprize,  for  three  calendar 
months,  or  until  such  person  or  persons  shall  submit  to  be  examined  and 
give  evidence  before  such  justices  as  aforesaid. ("6) 

r«qqp-i  *9.  That  the  justices  before  whom  any  person  or  persons  shall 
'-  -'be  convicted  of  any  offence  against  this  act,  or  by  whom  any  per- 
son shall  be  committed  to  prison  for  not  appearing  as  a  witness,  or  not 
submitting  to  be  examined,  shall  cause  all  such  convictions  and  the  war- 
rants  or  orders  of  such  commitments,  to  be  drawn  up  in  the  form(c)  or  to 
the  effect  set  forth  in  the  schedule  to  this  act  annexed. 

10.  That  the  justices  before  whom  such  conviction  shall  be  had,  shall 
cause  the  same  (drawn  up  in  the  form  or  to  the  effect  hereinbefore 
directed,)  to  be  fairly  written  on  parchment  and  transmitted  to  the  next 
general  quarter  sessions  of  the  peace,  to  be  holden  for  the  county,  riding, 
division,  city,  liberty,  town,  or  place  wherein  such  conviction  was  had,  to 
to  be  filed  amongst  the  records  of  the  said  general  sessions  or  general 
quarter  sessions,  and  in  case  any  person  or  persons  shall  appeal,  in  manner 
hereinafter  mentioned,  from  the  judgment  of  the  said  justices  to  the  said 
general  sessions  or  general  quarter  sessions,  the  justices  in  such  general 
sessions  or  general  quarter  sessions  are  hereby  required,  upon  receiving 
such  conviction,  to  proceed  to  the  hearing  and  determination  of  the  mat- 
ter of  the  appeal  according  to  the  directions  of  this  act. 

11.  Provided  always,  that  in  Scotland  all  prosecutions  under  this  act 


{h)  Upon  an  indictment  for  conspiracy  to  commit  the  acts  prohibited  by  tliis  statute 
the  penalties  of  a  misdemeanor,  fine  and  imprisonment,  would  attach;  and  the  Court 
would  not  be  confined  to  awarding-  three  months'  imprisonment  as  jrovided  by  this 
sect.     See  Reg.  v.  Rowlands,  Q.  B.  Mich.  Term,  1851. 

(c)  Sec  the  form  in  the  Appendix;  and  see  also  the  forms  given  in  Ihs  Schedule  to 
11  (Si  12  Vict,  c,  43,  s.  32,  the  use  of  which,  however,  is  not  obligatory. 
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may  be  insisted  on  at  the  instance  of  the  public  prosecutor,  and  may 
be  judged  of  either  by  two  justices  of  the  peace,  or  by  the  sheriff  of  the 
county  within  which  the  offences  may  have  been  committed. 

12.  Provided  always,  that  if  any  person  convicted  of  any  offence  or 
offences  punishable  by  this  act,  shall  think  himself  or  herself  aggrieved 
by  the  judgment  of  such  justices  before  whom  he  or  she  shall  have  been 
convicted,  such  person  shall  have  liberty  to  appeal  from  every  such 
conviction  to  the  next  court  of  general  sessions,  or  general  quarter  ses- 
sions of  the  peace,  which  shall  be  held  for  the  county,  riding,  division, 
city,  liberty,  town,  or  place  wherein  such  offence  was  committed,  and 
that  the  execution  of  every  judgment  so  appealed  from  shall  be  suspended 
in  case  the  person  so  convicted  shall  *  immediately  {d>^  enter  into  r^oo?-] 
recognizances  before  such  justices,  (which  they  are  hereby  au-  L  J 
thorized  and  required  to  take,)  himself  in  the  penal  sum  of  ten  pounds, 
with  two  sufficient  sureties  in  the  penal  sum  of  ten  pounds  of  lawful 
money  of  Great  Britain,  upon  condition  to  prosecute  such  appeal  with 
effect,  and  to  be  forthcoming  to  abide  the  judgment  and  determination  of 
the  said  next  general  sessions  or  general  quarter  sessions,  and  to  pay 
such  costs  as  the  said  Court  shall  award  on  such  occasion;  and  the  jus- 
tices in  the  said  next  Court  of  general  sessions  or  general  quarter  ses- 
sions, are  hereby  authorized  and  required  to  hear  and  determine  the  mat- 
ter of  the  said  appeal,  and  to  award  such  costs  as  to  them  shall  appear  just 
and  reasonable  to  be  paid  by  either  party,  which  decision  shall  be  final  j 
and  if,  upon  hearing  the  said  appeal,  the  judgment  of  the  justices,  before 
whom  the  appellant  shall  have  been  convicted,  shall  be  affirmed,  such  ap- 
pellant shall  immediately  be  committed  by  the  said  Court  to  the  common 
gaol  or  house  of  correction,  without  bail  or  mainprize,  according  to  such 
conviction,  and  for  the  space  of  time  therein  mentioned. 

13.  Provided  also,  that  no  justice  of  the  peace,  being  also  a  master  in 
the  particular  trade  or  manufacture  in  or  concerning  which  any  offence 
is  charged  to  have  been  committed  under  this  act,  shall  act  as  such  jus- 
tice under  this  act. 

OBSERVATION  ON  6  GEO.  4,  C.  129. 

Since  the  passing  of  this  act  of  Parliament,  it  is  *perfectly  p^fooq-i 
clear,  that  a  mere  combination,  either  of  masters  for  the  purpose  L  -' 
of  lowering  wages,  (e)  or  of  workmen  for  the  purpose  of  raising  them,(/) 
is  quite  legal,  and  so  long  as  such  persons  content  themselves  with  merely 

(d)  Tn  Reg^.  V.  Aston,  1  L.M.  &P.491,  Wightman,  J., held,  that  this  word"  immedi- 
ately," here  means  "  promptly  and  expeditiously,"  iiaving  regard  to  all  the  circumstan- 
ces of  the  particular  case.  In  that  case  the  prisoner  was  convicted  on  Thursday,  at 
Tunstall,  in  Staffordshire,  and  committed  to  Stafford  Gaol,  though  defended  by  an  at- 
torney, who  left  the  Court  before  the  sentence  was  pronouccd.  On  th?  Saturday  fol- 
lowing, another  attorney,  who  lived  at  Manchester,  was  consulted  on  his  behalf,  and 
that  attorney  on  the  Monday  applied  to  the  justices  (who  did  not  sit  on  Saturday)  to 
be  allowed  to  enter  into  recognizances  as  required  by  the  act.  After  time  taken  to 
consider  the  matter,  they  refused  the  application ;  but  Wightman,  J.,  thought  it  ought 
to  have  been  granted  ;  and  made  absolute  a  rule  (which  had  bee.i  granted  under  11 
&  12  Vict.  c.  44,  s.  5)  ordering  the  recognizances  to  be  taken. 

(c)  See  sect.  5.  (/)  See  sect.  4. 
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combining  to  effect  the  object  they  have  in  view,  they  will  be  guilty  of 
no  offence.  But  if,  in  order  more  effectually  to  attain  their  object, 
whether  of  lowering  or  raising  wages,  they  proceed  to  use  violence,  threats, 
intimidation,  molestation,  or  obstruction,  with  a  view  to  force  others  to 
adopt  their  views,  they  will  be  guilty  of  an  offence  against  this  act  of  par- 
liament;((/)  and,  as  we  shall  presently  see,  may  also  render  themselves 
liable  to  an  indictment  for  conspiracy. 

That  the  above  is  the  effect  of  the  statute  of  G-eo.  4,  will  be  perceived 
from  the  following  observations  of  Tindal,  C.  J.,  who,  in  charging  the 
grand  jury  at  the  Stafford  Special  Commission  in  1842, (7i)  whilst  allud- 
ing to  the  various  charges  which  would  be  brought  before  them  arising 
out  of  combinations  of  workmen,  observed  :  '<  If  the  workmen  of  the 
several  collieries  and  manufactories,  who  complained  that  the  wages  which 
they  received  were  inadequate  to  the  value  of  their  services,  had  assem- 
bled themselves  peaceably  together  for  the  purpose  of  consulting  upon  and 
determining  the  rate  of  wages  or  prices  which  the  persons  present  at  the 
meeting  should  require  for  their  work,  and  had  entered  into  an  agree- 
ment amongst  themselves  for  the  purpose  of  fixing  such  rate,  they  would 
have  done  no  more  than  the  law  allowed.  A  combination  for  that  pur- 
P^~oQ-i  pose  and  to  that  extent,  (if,  indeed,  it  is  to  be  called  by  that 
L  J  *name),  is  no  more  than  is  recognised  as  legal  by  the  statute  6 
Greo.  4;  by  which  statute  also  exactly  the  same  right  of  combination,  to 
the  same  extent,  and  no  further,  is  given  to  the  masters  when  met  together, 
if  they  are  of  opinion  the  rate  of  wages  is  too  high.  In  the  case  sup- 
posed— that  is,  a  dispute  between  the  masters  and  the  workmen  as  to  the 
proper  amount  of  wages  to  be  given, — it  was  probably  thought  by  the 
legislature,  that  if  the  workmen  on  the  one  part  refused  to  work,  or  the 
masters  on  the  other  refused  to  employ,  as  such  a  state  of  things  could  not 
continue  long,  it  might  fairly  be  expected  that  the  party  must  ultimately 
give  way  whose  pretensions  were  not  founded  in  reason  and  justice, — the 
masters  if  they  offered  too  little,  the  workmen  if  they  demanded  too 
much.  But,  unfortunately  for  themselves  and  others,  those  who  were 
discontented  did  not  rest  here.  Not  satisfied  with  the  exercise  of  their 
own  right  to  withhold  their  own  labour,  if  they  were  discontented  with 
the  price  they  received  for  it,  they  assumed  the  power  of  interfering  with 
the  right  which  others  possessed  of  exercising  their  discretion  upon  the 
same  point;  and  accordingly  you  will  have  numerous  cases  laid  before 
you,  in  which  large  bodies  of  dissatisfied  workmen  interfered,  by  personal 
violence,  and  by  threats  and  intimidation,  to  compel   others,  who  were 


(ff)  See  sect.  3.  Administering  an  oath  not  to  work  under  certain  prices,  and  to 
keep  the  secrets  of  a  lodge,  is  administering  an  unlawful  oath  within  the  statutes  37 
Geo.  3,  c.  123  ;  39  Geo.  .3,  c.  79  ;  52  Geo.  3,  c.  104,  and  57  Geo.  3,  c.  19  ;  not  as  has 
been  ifrnorantly  supposed,  because  it  has  reference  to  any  matter  respecting  wages, 
but  on  the  ground  that  every  association  of  that  kind  bound  together  by  an  oath  not  to 
disclose  the  proceedings  of  that  society,  is  for  that  reason,  and  not  for  the  other,  an 
unlawful  combination  within  the  meaning  of  the  statute  ;  Rex  v.  Ball,  6  C.  &.  P.  563  ; 
Rex  V.  Lovelass,  6  C.  &  P.  596 ;  S.  C.  1  M.  &  Rob.  349  ;  Rex.  v.  Dixon,  6  C.  &  P.  601 . 

(/()  See  Carr.  &  M.  662,  note.     It  is  thought  desirable  to  give  this  and  the  follow, 
ino-  extract,  as  the  law  as  to  combination  is  in  practice  not  well  known  or  understood 
at  least  by  workmen. 
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perfectly  willing  to  continue  to  labour  in  their  callings  at  the  rate  of  wa- 
ges then  paid,  to  desist  from  their  work,  to  leave  the  mine  or  manufac- 
tory, and,  against  their  own  will,  to  add  themselves  to  the  numbers  of  the 
discontented  party, — than  which  a  more  glaring  act  of  tyranny  and  des- 
potism by  one  set  of  men  over  their  fellows  cannot  be  conceived.  If  there 
is  one  right  which,  beyond  all  others,  the  labourer  ought  to  be  able  to  call 
his  own,  it  is  the  right  of  the  exertion  of  his  own  personal  strength  and 
skill  in  the  full  enjoyment  of  his  own  free  will,  altogether  unshackled  by 
the  control  or  dictates  of  his  fellow-workmen;  yet,  strange  to  say,  this  very 
right  which  the  discontented  workmen  claims  for  himself  to  its  fullest  ex- 
tent, he  does,  by  a  blind  perversity  and  unaccountable  selfishness,  en- 
tirely refuse  to  his  fellows  who  diifer  in  opinion  from  himself.  It  is  un- 
necessary to  say  that  a  course  of  proceeding  so  utterly  unreasonable  in 
itself,  so  injurious  to  society,  so  detrimental  to  the  interests  of  trade,  and 
so  oppressive  against  the  rights  of  the  poor  man,  must  be  a  gross  and 
flagrant  violation  of  the  law,  and  must  be  put  down,  *when  the  ^  ^  ia-i 
guilt  is  established,  by  a  proper  measure  of  punishment."  L         J 

And  similar  principles  were  laid  down,  on  a  recent  occasion, (i)  by  Pat- 
teson,  J.,  in  passing  sentence  upon  some  prisoners  who  had  been  con- 
victed upon  an  indictment  under  the  statute  of  Geo.  4.  ''The  object  of 
the  legislature,"  said  he,  "was  that  all  masters  and  workmen  should  be 
left  free  in  the  conduct  of  their  business.  The  masters  were  at  liberty  to 
give  what  rate  of  wages  they  liked,  and  to  agree  among  themselves  what 
wages  they  would  pay.  In  like  manner,  the  workmen  were  at  liberty  to 
agree  among  themselves  for  what  wages  they  would  work,  and  were  not 
restricted  in  so  doing  by  the  circumstance  that  they  were  in  the  employ 
of  one  or  other  of  the  masters.  The  intention  of  the  legislature  was  to 
make  them  quite  free;  but  seeing  that  intimidation  might  be  used  to 
carry  out  such  agreements,  it  was  enactsd  by  6  G-eo.  4,  c.  129,  s.  3,(^) 
that  &e.,  (the  learned  Judge  here  read  that  section,  and  added)  the  of- 
fence did  not  consist  in  the  comhinatlon  to  raise  their  wages,  hut  in  the  ?tse 
of  threats,  intimidation,  molestation,  and  obstruction." 


CONSPIRACIES,    ETC.    AMONGST    MASTERS   AND    WORKMEN. 

Since  the  above  mentioned  statute,  6  Geo.  4,  c.  129,  it  has  been  hek^A 
that  a  combination  of  workmen  for  the  purpose  of  dictating  to  masters 
what  workmen  they  shall  employ,  is  indictable.  And  an  indictment  for 
conspiring  to  prevent  the  workmen  of  J.  G.  from  continuing  to  work,  was 
held  to  be  supported  by  evidence  of  a  conspiracy  to  procure  the  discharge 
of  any  of  the  workmen,  as  the  indictment  did  not  necessarily  lay  the  in- 
tent as  to  all  the  workmen. (m) 

(J)  Reg.  V.  Rowlands,  Q.  B.,  Mich.  1851.     See  this  case  21  L.  J.,  N.  S.,  M.  C.  81. 

(t)  See  the  sect.,  ante,  p.  332.  {I)  Rex  v.  Bykerdyke,  1  Moo.  &,  Rob.  179. 

(m)  Ibid.;  and  see  Rex  v.  Ferguson,  2  Stark.  4S9,  where  an  indictment  against 
workmen  for  conspiring  to  prevent  their  masters  from  taking  any  apprentices,  was 
held  to  be  supported  by  proof  of  a  conspiracy  to  prevent  tlieir  taking  more  than  a  cer- 
tain number, — in  proportion  to  tlie  number  of  journeymen  employed. 
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.  *In  the  recent  case  of  Reg.  v.  Hewitt,(^n-)  where  it  appeared 

L  '  -I  that  a  club  of  workmen  had  been  formed,  and  was  empowered 
to  inflict  fines  upon  persons  who  worked  for  obnoxious  masters,  and  that 
a  person  so  fined  refused  to  pay,  whereupon  his  fellow-workmen  would 
not  work  with  him,  and  by  that  means  compelled  his  master  to  dismiss 
him  :  Lord  Campbell,  C.  J.,  held  such  conduct  of  the  men  to  be  illegal. 

Moreover,  if  either  masters  or  servants  conspire  to  eflfect  a  reduction 
or  increase  of  wages  by  the  use  of  violence,  threats,  intimidation, 
or  other  unlawful  means,  they  will  be  guilty  of  an  illegal  act,  and  may 
be  indicted  for  such  conspiracy.  It  is  not  thought  necessary  further  to 
advert  in  this  place  to  the  law  applicable  to  the  crime  of  conspiracy,  as  a 
discussion  of  it  would  lead  us  beyond  the  proper  limits  of  this  work.(o) 

It  may  however,  perhaps,  with  propriety  be  here  stated,  that  a  con- 
spiracy has  been  defined  to  be  "  an  agreement  for  an  unlawful  purpose, 
or  to  effect  a  lawful  purpose  by  unlawful  means." Q;>)  Lord  Denman,  C. 
J.,  in  one  case(2')  said,  he  thought  the  antithesis  not  very  correct,  and, 
in  another,(r)  said  the  words  "at  least,"  should  accompany  the  definition. 

Where  a  party  of  coalwhippers,  having  a  feeling  of  ill-will  to  a  coal- 
lumper  who  paid  less  than  the  usual  wages  created  a  mob  and  riotously 
went  to  the  house  where  he  kept  his  pay-table,  and  cried  out  that  they 
would  murder  him,  and  began  to  throw  stones,  brick-bats,  &c.,  and 
broke  windows,  and  partitions,  and  part  of  a  wall,  and  continued  after 
his  escape  throwing  stones  at  the  house  till  they  were  compelled  to  desist 
^  by  the  *threats  of  the  police  :  it  was  held  by  Gurney,  B.,  that 

[-  -I  they  might  be  convicted  of  beginning  to  demolish,  under  the 
statute  7  &  8  Geo.  4,  c.  30,  s.  8,  though  their  principal  object  was  to 
injure  the  lumper,  provided  it  was  also  their  object  to  demolish  the 
house,  either  on  account  of  its  being  used  by  him  or  his  men,  and 
though  they  had  not  any  ill-will  against  the  owner  of  the  house  person- 
ally, (s) 

(n)  5  Cox  Crim.  Con.  Cas.  162. 

(o)  See  further  on  this  subject,  Russ.  on  Crimes,  by  Greaves,  bk.  2,  ch.  2,  p.  674,' 
and  Re^  v.  Kenrick,  5  Q.  B.  49  ;Reg.  v.  Button,  11  Q.  B.  929,  where  other  authorities 
upon  the  .subject  may  also  be  found.  See  also  a  learned  note  to  Mr.  Justice  Cole- 
ridge's ed.  of  Bl.  Comm.  vol.  4,  p.  136,  where  he  explains  the  confusion  which  has 
arisen  in  many  cases  from  the  fallacy  of  separating  the  means  from  the  end ;  and 
considering  that  any  means  could  possibly  be  lawful,  of  which  the  end  was  unlawful, 
or,  on  the  other  hand,  any  end  lawful,  the  means  to  which  are  unlawful. 

( p)  Re.Y  V.  Jones,  4  B.  &  Ad.  349 ;  Rex  v.  Seward,  1  A.  &  E.  713. 

(9)  Rex.  V.  Peck,  9  A,  &  E.  690.  (r)  Reg.  v.  King,  7  Q.  B.  788. 

(s)  Rexv.  Batt,  60.  &P.  329. 
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It  is  thought  convenient  to  collect  into  a  separate  Chapter  the  various 
decisions  on  this  subject,  as  the  question  whether  particular  iudividuals 
arc  entitled  to  legacies  left  to  a  class  of  persons  as  <'  servants"  frequently 
arises;  and  the  answer  to  it  rather  depends  upon  the  words  of  the  will 
and  the  intention  of  the  testator  in  each  case,  than  upon  the  strict  legal 
construction  of  the  contract  into  which  he  has  entered  with  the  persons 
claiming  the  legacy;  for  it  by  no  means  follows  that  every  person  with 
whom  a  testator  has  entered  into  a  contract  of  hiring  and  service  was  an 
object  of  his  testamentary  bounty,  although  in  many  cases,  a  clue  to  his 
intention  may  be  found  by  ascertaining  the  exact  nature  of  such  con- 
tracts. For  similar  reasons,  no  rule  can  be  laid  down  which  will  be  ap- 
plicable to  all  cases.  Each  case  must  depend  upon  its  own  particular 
circumstances.  It  is,  however,  of  course,  necessary  that  a  person  claim- 
ing to  be  entitled  to  a  legacy  left  to  each  one  of  a  class  of  persons 
should  be  one  of  that  class  to  whom  the  legacy  is  left, — that  a  person, 
claiming  a  legacy  as  a  servant  should  be  a  servant,  otherwise  he  cannot 
be  entitled  to  it.  It  has,  therefore,  beenheld,(a)  that  a  person  who  was 
not  obliged  to  give  up  his  loliole  time  to  his  master,  although  in  some 
sense  he  might  be  called  a  servant,  was  not  entitled  to  a  legacy  left  to 
servants. 

Thus,  where(&)  the  Duke  of  Bolton  by  his  will  devised  '<■  unto  such  of 
my  servants  as  shall  be  living  with  me  at  the  time  of  ray  death,  one 
year's  wages,"  the  Lord  Keeper  said,  ''  Stewarts  of  Courts,  and  such 
who  are  not  *obliged  to  spend  their  icliole  time  with  their  mas-  r^o <  i-i 
ter,  but  may  also  serve  any  other  master,  are  not  servants  within  L  J 
the  intention  of  the  will;  but  I  will  not  narrow  it  to  such  servants  only 
that  lived  in  the  testator's  house,  or  had  diet  from  him." 

Upon  similar  principles  it  has  been  held,  that  a  servant  to  be  entitled 
to  a  legacy  left  to  "  servants,"  must  not  be  subject  to  the  orders  of  any 
other  person  than  the  testator ;  that  is,  that  a  person  serving  the  tes- 
tator under  a  contract  made  by  the  testator  with  that  person's  master  does 
not  come  within  the  class  of  persons  contemplated  by  the  will,  althougli 
the  testator  might  in  some  sense  be  considered  his  dominus  pro  tempore. 

Thus,  where(c)  a  testator,  after  bequeathing  legacies  to  two  of  his  ser- 
vants by  name,  if  in  his  service  at  the  time  of  his  decease,  gave  and  be- 
queathed unto  all  his  ''  other  servants"  who  should  be  living  with  him  at 
the  time  of  his  decease   50^.   each,  and  10^.  each  for  mourning  ;  and  by 

{n)  This  is  in  accordance  withtlie  decisions  on  the  law  of  settlement,  ante,  p.  44. 
(6)  Townsend  v.  Windham,  2  Vern.  546. 

(c)Cliilcot  V.  Bromley,  12  Yes.  114;  and  see  Quarman,  v.  Burnett,  G  M.&.  W.  499, 
ante,  p.  165. 
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a  codicil  revoked  the  legacies  of  50?.,  and  101.  for  mourning,  to  Lis  other 

S3rvants  not  particularly  named,  and  made  the  following  bequest, ''To 

all  my  other  servants,  in  lieu  thereof,  the  sum  of  500?.  each,  and  20?. 
each  for  mourning  :"  Sir  W.  Grant,  M.  R.,  held,  that  a  coachman,  sup- 
plied in  the  course  of  business  •with  a  carriage  and  horses  hired  by  the 
year  from  a  job  master,  was  not  entitled  to  the  legacy  as  a  servant  with- 
in the  intent  and  meaning  of  the  will.  The  coachman  in  that  case  did 
not  board  or  lodge  in  the  testator's  house,  but  received  from  him  12s.  a 
week  as  board  wages,  and  a  livery  with  the  other  male  servants,  the  job 
master  also  paying  him  9s.  a  week;  but  the  coachman  served  no  other 
person  than  the  testator,  and  was  returned  by  him  as  his  coachman  un- 
der the  act  imposing  a  duty  on  male  servants.  However,  Sir  W.  Grant 
observed  truly,  that  the  coachman  was  merely  the  subject  of  the  contract, 
which  was  with  the  job  master,  not  a,  joarti/  to  it. 

But  in  Howard  v.  Wilson, (f?)  in  a  suit  of  subtraction  of  legacy,  a 
coachman,  a  married  man,  originally  Jtired  by,  and  who  had  lived  five 
years  with  a  testatrix,  residing  over  her  stables  in  town,  occasionally  ac- 
companying her  into  the  country,  where  he  lived  in  the  house,  thoygh, 
r*^AM  ^^^^  ^^^  ^^^  servants  on  board  wages,  waiting  sometimes  *at  table 
L  J  and  remaining  loith  her,  tliongli  she  changed  her  job  master,  was 
held  entitled  under  a  bequest  "to  each  of  my  servants  living  with  me  at 
the  time  of  my  death,  10?. ;"  although  the  testatrix  paid  a  job  master 
200?  a  year,  out  of  which  he  paid  the  coachman  loages  and  board  wages 
(except  3s.  a  week  extra  in  the  country,)  and  found  him  in  liveries ;  Sir 
J.  Nicholl  distinguishing  the  case  from  Chilcot  v.  Bromley. (e) 

The  late  of  Earl  of  Leicester,  by  his  will,(/)  gave  "  one  year's  wages 
in  advance  to  each  of  my  servants  in  my  service  at  my  death,  who  shall 
have  lived  with  me  five  years  or  upwards,  and  one  half  of  a  year's  wages 
to  each  of  my  servants  in  my  service  at  my  death,  the  said  several  lega- 
cies to  my  said  servants  to  be  in  addition  lo  whatever  sum  may  be  due 
to  them  respectively  for  wages  up  to  my  death ;  and  also  an  additional 
sum  of  10?.  to  each  of  my  upper  servants,  and  of  5?.  to  each  of  my  under 
servants  respectively,  for  mourning.  And  I  direct  that  each  of  the  said  * 
legacies  expressly  given  for  mourning,  and  each  of  the  said  legacies  to 
my  said  servants,  shall  be  paid  within  one  calendar  month  next  after 
my  death  :"  and  Knight  Bruce,  V.  C,  held  it  to  be  perfectly  plain,  that 
a  farm  bailifi",  who  had  lived  with  the  Earl  twenty-eight  years,  at  350?.  a 
year,  living  on  the  home  farm  within  the  park,  rent  free,  the  Earl  pay- 
ing all  rates  and  taxes,  and  who  was  allowed  keep  for  a  cow  and  horse, 
and  to  take  pupils  to  instruct  in  agriculture,  was  a  servant  within  the 
the  meaning  of  the  will,  and  clearly  entitled  to  his  year's  wages  of 
350?., (^)  and  interest  at  41.  per  cent,  from  one  month  from  the  testator's 
decease,  the  time  when  the  legacy  was  directed  by  the  will  to  be  paid. 

WherefA.)  the  Earl  of  A.  by  his  will,  after  bequeathing  legacies  to  several 

id)  4  Hagg.  107.  (e)  Ubi  supra. 

(/)  9  Jour.  936.  (g)  The  ten  pounds  for  mourningf  had  been  paid. 

(A)  Ogle  V.  Morgan,  19  L.  J.,  N.  S.,  Ch.  Cas.  531 ;  reversed  by  Lord  Truro,  L.  C. 
Feb.  18,  1852. 
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servants  by  name,  bequeathed  to  each  person  as  a  servant  in  my  domestic 
estahlishmcnt  at  the  time  of  my  decease,  a  year's  wages  beyond  what  shall 
be  due  to  him  or  her  for  wages :  Knight  Bruce,  V.  C,  held,  that  a  head 
gardener,  at  weekly  wages,  who  had  formerly  resided  in  a  garden  house 
in  the  middle  of  the  garden,  (which  had  been  furnished  by  the  Earl,  and 
all  the  expenses  of  which  had  been  defrayed  by  him,  and  the  *do-  ^  ^oac~\ 
mestic  work  of  which  was  performed  by  his  domestic  servants  L  J 

and  a  charwoman  paid  by  him ;)  but  on  the  Earl  wishing  to  pull  down 
the  garden  house  had  removed  to  another  cottage  belonging  to  the  Earl  in 
an  adjoining  village,  and  who  was  allowed  milk  and  firewood, — was  enti- 
tled to  the  legacy.  But  Lord  Truro,  on  appeal,  reversed  that  decision, 
considering  that  the  testator  had  in  view  the  distinction  between  indoor 
and  ontdoo)-  servants  when  he  used  the  term  "  servants  in  my  domestic 
establishment." 

Moreover,  to  entitle  a  servant  to  a  legacy  of  a  year's  wages,  it  has  been 
held  that  he  must  have  been  a  yearly  servant;  and  a  servant  who  has 
been  paid  weekly  wages  is  not  entitled.  Thus  where  a  will  contained  the 
following  words,  <■'■  I  give  to  each  of  my  servant's  one  yearns  wages  over 
and  above  what  may  be  due  to  them  at  the  time  of  my  decease,"  a  ques- 
tion was  made  whether  a  person  who  had  worked  in  the  testator's  garden, 
under  his  gardener,  for  several  years,  at  iceeMy  icages,  and  a  boy  who  had 
served  the  testator  for  some  time  as  a  cowboy,  at  weekly  wages,  and 
neither  of  whom  resided  with  or  formed  part  of  the  testator's  family, 
were  to  be  considered  as  entitled  under  the  will  to  a  year's  wages.  But 
Sir  J.  Leach,  M.  R.,  was  of  opinion  that  these  persons  were  not  servants 
in  the  sense  in  which  the  testator  had  used  the  expression.  In  speaking 
of  a  year's  wages,  the  testator  plainly  used  that  expression  with  reference 
to  family  servants  usually  hired  by  the  year.(i) 

And  so  where(A;)  a  testator  by  his  will  gave  "to  each  of  his  servants 
living  with  him  at  his  decease,  and  who  had  lived  with  him  three  years," 
a  legacy  of  one  year's  wages  :  Sir  Gr.  Turner,  V.  C,  held,  that  a  head  gar- 
dener, who  at  the  time  of  the  death  of  the  testator  lived  in  a  cottage  of 
the  testator  in  the  grounds,  free  of  rent,  and  was  employed  at  17s.  a 
week,  was  not  entitled  to  the  legacy ;  and  although  clearly  a  servant,  and 
not  to  be  excluded  on  the  ground  that  he  was  not  living  in  the  same  house 
with  the  testator,  yet  the  bequest  only  applied  to  servants  hired  hy  the 
year.  He  could  not  impute  to  the  testator  that  he  meant,  by  a  year's 
wages,  the  aggregate  amount  of  fifty-two  weeks'  wages.  And  as  the  evi- 
dence on  the  part  of  the  plaintiff  *failed  to  make  out  that  he  was  ^  ^qj.7n 
a  yearly  servant,  his  claim  was  dismissed  with  costs.  l  -I 

The  servant  also  must,  generally  speaking,  continue  in  the  service  of 
the  testator  to  the  time  of  his  death. 

Sir  Robert  Henley,  by  will,(?)  gave  100?.  apiece  to  all  his  servants. 
The  Court  declared  that  none  but  such  as  were  his  servants  before  the 
making  of  the  will,(m)  and  did  so  continue  to  be  servants  to  him  until 

(j)  Booth  V  Dean,  \  Myl.  &.  K.,  5G0. 

{k)  Blackwell  v.  Pennant,  coram  Sir  G.  Turner,  V.  C,  March  8,  1852. 

(l)  Jones  V.  Henley,  Cli.  Rep.  361. 

{jn)  The  question  does  not  appear  to  liave  been  raised  in  any  subsequent  cases, 
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the  time  of  his  death,  could  have  any  pretence  to  the  legacy^  and  such 
only  as  were  his  menial  servants  and  lived  all  along  in  the  house  with  him 
from  the  date  of  the  will  until  his  death,  and  no  others. 

But  where(?;)  a  testator  bequeathed  a  legacy  to  Jane  H.,  "if  in  his 
service  at  the  time  of  his  decease/'  and  it  appeared  that  Jane  H.  had  quitted 
his  house  a  few  days  before  his  death,  Lord  Eldon  held,  that  parol  evi- 
dence was  admissible  to  show  that  though  she  had  quitted  his  house,  she 
continued  and  was  considered  by  him  as  still  in  his  service;  and  upon 
that  evidence  the  legacy  was  established. 

And  in  the  subsequent  case  of  Parker  v.  Marchaut,(o)  where  a  testator 
had  several  servants,  and  by  a  codicil  to  his  will  bequeathed  to  some  of 
them,  by  name,  legacies  of  1000?.  each,  and  then  gave  "to  the  other  ser- 
vants 500/.  each  :"  it  was  held,  by  Lord  Lyndhurst,  L.  C.,  (affirming  the 
decision  of  Knight  Bruce,  V.  C.,)  that  A.  R.,  a  female  servant,  who  was 
in  the  testator's  service  at  the  date  of  the  codicil,  though  for  ten  week's 
only,  and  quitted  it  three  years  and  a  half  before  his  death,  was  entitled 
to  a  legacy  of  500/.,  considering  that  the  case  of  Jones  v.  Heuley(j>)  did 
not  apply.  And  his  lordship  said,  "  The  testator  had  several  servants, 
some  of  whom  had  lived  in  his  service  for  many  years,  as  he  states  in  his 
codicil.  The  others  lived  with  him  for  a  shorter  period  of  time.  He  dis- 
tinguishes between  them.  He  gives  to  three  of  them  by  name,  who  had 
r  ^"I'^l  ^^^^^  ^'^  ^^^^  service  for  many  *years,  1000/.  each,  and  he  then  ex- 
L  -I  presses  himself  thus,  <  to  the  other  servants  500/.  each.'     What 

is  meant  by  the  other  servants  ?  The  rest.  After  taking  out  of  the  whole 
class  the  three  individuals  who  are  named,  Mrs.  D.  and  the  two  others, 
to  whom  he  gives  1000/.  each,  he  then  gives  500/.  to  the  remainder.  It 
appears  to  me  as  if  he  had  named  them,  and  as  he  annexes  no  condition 
to  the  gift,  I  am  of  opinion  that  A.  R.  is  entitled,  on  the  construction  of 
this  codicil,  to  the  legacy  of  500/." 

Where  a  man,  on  his  death,  left  among  his  papers  two  letters  sealed  and 
directed  "  for  Sarah  Grough,  my  late  servant,"  one  of  which  contained  a 
a  promissory  note  for  400/.,  and  the  letter  stated  that  it  was  "  in  consi- 
deration of  her  long  and  faithful  services,"  (she  having  been  his  house- 
keeper, but  having  left  on  having  a  child  by  him,)  and  that  his  executors 
would  pay  her  the  amount  of  the  note;  and  the  other  letter  was  similarly 
addressed  and  inclosed  a  note  for  200/.,  and  in  the  letter  there  was  the 
following  passage,  "In  addition  to  any  sum  I  owe  you,  I  enclose  you 
200/.  as  a  mark  of  my  respect,"  and  there  was  also  a  recommendation 
that  the  money  should  be  invested  for  the  benefit  of  the  child :  it  was 
held,  that  the  notes  were  void  as  notes  for  want  of  delivery  in  the  maker's 
lifetime,  and,  therefore,  the  executors  were  not  liable  upon  them ;  and 
they  were  also  void  as  testamentary  dispositions  for  non-compliance  with 
the  Wills'  Act.(^) 

whether  it  was  necessary  that  the  servant  should  Iiave  been  in  the  service  of  the  tes- 
tator at  the  date  of  his  will,  as  well  as  at  the  time  of  his  death.  See  Parker  v.  Mar- 
chant,  infra. 

(n)  Herbert  v.  Reid,  16  Ves.  481. 

(0)  6  Jur.  292  ;  S.  C.  1  Y.  &  C,  N.  S.  290;  S.  C.  on  appeal,  7  Jar.  457,  (the  point  in 
the  le.xt  is  not  noticed  in  the  Report,  2  Cr.  &  Ph.) 

ip)  Ubi  supra.  (g)  Gough  v.  Tindon,  21  L.  J.,  N.  S.,  E.xc.  58. 
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A  legacy  left  by  a  master  to  Iiis  servant  will,  sometimes,  be  considered 
as  a  satisfaction,  either  in  the  whole  or  in  part,  of  any  wages  due  at  the 
time  of  the  master's  death,  unless  a  contrary  intention  appear  from  the 
master's  will.  Courts  of  equity,  however,  are  inclined  to  infer  a  con- 
trary intention  from  slight  circumstances.  Thus,  in  Matthews  v.  Mat- 
thews, (r)  Sir  Thomas  Clarke,  M.  R.,  said  he  remembered  a  case,  before 
Lord  Hardwicke,  where  an  old  lady,  indebted  to  a  servant  for  wages,  by 
will  gave  ten  times  as  much  as  she  owed  or  was  likely  to  owe ;  yet  be- 
cause the  legacy  was  made  payable  a  month  after  her  own  death,  the 
Court  laid  hold  of  that  circumstance  to  take  it  out  of  the  general  rule. 

(r)  2  Ves.  sen.  636.  See  also  Chancey's  case,  1  P.  Wms.  408.  However,  in  Rich- 
ardson V.  Greese,  3  Alk.  69,  Lord  Hardwicke  said,  that  legacies  to  servants  had  never 
been  held  to  be  in  satisfaction  of  debts. 
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ALPHABETICAL  TABLE 

SHEWINa  THE  VARIOUS  STATUTES  APPLICABLE  TO  WORKiMEN,  &C.  IN 
PARTICULAR  TRADES,  &C.  ;  UNDER  MANY  OF  WHICH  JURISDICTION  IS 
GIVEN    TO    MAGISTRATES. (a) 


Artificers,  Handicraftsmen,  Miners,  Colliers,  Keelmen,  Pitmen,    Glass- 
men,  Potters,  LaJjourcrs,  and  Servants  in  Hushandry. 
20  Geo.  2,  c.  19,  ante,  p.  301. 
6  Greo.  3,  c.  25,  ante,  p.  305. 
4  Geo.  4,  c.  34,  ante,  p.  308. 
Bargemen,  Lhjhtermen,  Watermen,  Ballastmen  (except  Trinity  Ballast- 
men,)  CoalwMppers,   Coal  Porters,  Sailors,  Lumpers,  Riggers,  Ship- 
wrights, Caulkers,  or  other  labourers  who  work   for  hire  in  and  upon 
the  Kiver  Thames,  or  the  docks,  creeks,  wharfs,  quays,  or  places  adja- 
cent, not  being  in  the  city  of  London  or  the  liberties  thereof,  and  the 
Owners,  Masters,  or  Commanders  of  Vessels,  or  their  Agents,  on  the 
said  river,  or  the  docks  or  creeks  thereunto  adjoining,  or  the  Owners, 
Wharfingers,  or  Occupiers  of  such  wharfs  or  quays,  or  their  Agents  or 
other  Employers ;  respecting  wages  or  money  due  to  such  labourers  for 
work  or  loss  of  time,  whether  the  same  persons  be  employed  for  any 
certain  time  or  in  any  other  manner. 

2  &  3  Vict.  c.  71,  s.  37. 
*^aZ?as<me«  (except  Trinity  Ballastmen.)     See  Bargemen.  r*350] 

Bone  and  Thread  Lace  Manufacturers. 

19  Geo.  3,  c.  49,  ss.  3,  4  (Rest  repealed  by  1  &  2  Wm.  4, 
c.  36.) 
Boot  and  Shoemakers.     See  Leather  and  Shoemakers. 
Breeches  Makers.     See  Leather  and  Tailors. 

(a)  The  Truck  Act,  1  &,  2  Wm.  4,  c.  37,  post,  p.  411,  applies  to  most  trades.    See 
sect.  19. 
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Calico  Printers. 

6  Geo.  3,  c.  25,  ante,  p.  305. 

4  Geo.  4,  c.  34,  ante,  p.  308. 
Capmakers,      See  Hatmalcers. 
Caulkers.     See  Bargemen. 

Chimneysweeps.     3  &  4  Vict.  c.  85,  ante,  p.  8,  note(r). 
Clock  and  Watchmakers.     11  Geo.  2,  c.  7. 
Clothiers. 

7  Jae.  1,  c.  7. 

14  Geo.  3,  c.  25; 

And  see  Woollen  Mami/acturers, 

Coal  Porters.   ~1  ^       r> 

^     ,    ,  .  V  feee  Barqemen. 

Coalwlupj)ers.  j  "^ 

Colliers.     See  Artificers,    Miners,  and  40  Geo.  3,  c.   77  (except  sects.  1 
and  5,  which  were  repealed  by  7  &  8  Geo.  4,  c.  27,  and  other  provi- 
sions substituted  by)  7  &  8  Geo.  4,  c.  29,  s.  37,  and  c.  30,  s.  6. 
Cotton  Manvfactories.     See  Factories,  Hosiery  and 

1  Ann.  St.  2,  c.  18  (made  perpetual  by  9  Ann.  c.  30.) 
18  Geo.  2,  c.  8. 

22  Geo.  2,  c.  27.     See  Appendix,  p.  366. 
14  Geo.  8,  c.  44. 

17  Geo.  8,  c.  56.     See  Appendix,  p.  381. 
Dyers  and  Hotpressers. 

22  Geo.  2,  c.  27.  See  Appendix,  p.  366,  (sect,  12  was  partly 
repealed  by  6  Geo.  4,  c.  129,  ante  p.  331,  and  9  Geo.  4,  c.  31  ; 
and  as  to  wages  by  1  &  2  Wm.  4,  c.  36,  see  c.  37,  post,  p.  411.) 

17  Geo.  3,  c.  56.     See  sect.  17,  Appendix,  p.  394.     (This  act 
was  not  repealed  as  to  Dyers  by  6  &  7  Vict.  c.  40,  Appendix,  p. 
447.     See  Reg.  v.  Button,  11  Q,  B.  941.) 
Factories. 

42  Geo.  3,  c.  73.     Appendix,  p.  400. 

3  &  4  Wm.  4,  c.  108.     Appendix,  p.  424. 

4  &  5  ^ym.  4,  c.  1.     Appendix,  p.  426,  note. 
7  &  8  Vict.  c.  15.     Appendix,  p.  463. 

10  &  11  Vict.  c.  29.  Appendix,  p.  538. 
13  &  14  Vict.  c.  64.  Appendix,  p.  544. 
r*851]  *Felt.     See  Ilatmakers. 


Flax. 


22  Geo.  2,  c.  27.     Appendix,  p.  366. 
14  Geo.  3,  c.  44. 


17  Geo.  3,  c.  56.     Appendix,  p.  381. 
And  see  Factories,  Hosiery,  Ropevcorks. 
Fur.        1 22  Geo.  2,  c.  27.     Appendix,  p.  366. 
Fustian,  j  17  Geo.  8,  c.  56.     Appendix,  p.  881. 
Glassmen.     See  Artificers. 
Glovemakers.  See  Hodery  and  Leather. 
Hair.      See  Mohair. 
Handicraftsmen.     See  Artificers. 
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HatmaJcers. 

22  G-eo.  2,  c.  27.     Appendix,  p.  366. 

17  Geo.  3,  c.  11. 

17  Geo.  3,  c.  55  (as  to  sects.  3  and  4,  see  6  Geo.  4,  c.  129. 

ante,  p.  331.) 
17  Geo.  3,  c.  56      Appendix,  p.  381. 
Hemp,  Manvfacturcrs  of  Ilcmj)  mixed  icith  Wool,  Fur,   Flax,  Mohair^ 
or  Silk. 

22  Geo.  2,  c.  27.     Appendix,  p.  366. 
14  Geo.  3,  c.  44. 

17  Geo.  3,  c.  56.     Appendix,  p.  381. 
And  see  Factories,  Hosiery,  Ropcicorks. 
Hosiery.     Persons  engaged  in  the  manufacture  of  woollen,  worsted,  linen, 
cotton,  flax,  mohair,  or  silk  materials  in,  on,  or  by  stocking  frame,  warp 
machine,  or  any  other  machine  employed  in  the  manufacture  of  frame- 
work, knitted,  or  looped  fabrics,  and  every  trade,  occupation,  operation, 
or  employment  whatsoever  connected  with  or  incidental  to  the  manu- 
facture of  stockings,  gloves,  and  other  articles  of  hosiery. 
6  &  7  Vict.  c.  40.     Appendix,  p.  447. 
Tickets  of  work  (pursuant  to  5  Geo.  4,  c.  96,  s.  18,)  8  &  9  Vict.  c. 
77.     Appendix,  p.  531. 
Hotpressers.     See  Dyers. 
Husbandry,  Servants  in.     See  Artificers. 

JSTote 1  &  2  Wm.  4,  c.  37,  does  not  apply  to  servants  in  hus- 
bandry: see  sect.  20,  post,  p.  419. 
Iron. 

22  Geo.  2.  c.  27,  Appendix,  p.  366. 
17  Geo.  3,  c.  56,  Appendix,  p.  381. 
Japanned  Goods. 

1  &2  Wm.  4,  c.  37,  Appendix,  p.  411, 
Jute.     See  Ropeworks. 

*Keelmen    \^^^  Artificers,  Bargemen.  ^^''^ 

Labourers  j 

Lace.     See  Bone  and  Thread  Lace  Manufacturers. 

Leather Manufacturers  of  Ijcather  Breeches,  Gloves,  &c. 

1  Ann.  Stat.  2,  c.  18,  made  perpetual,  9  Ann.  c.  30. 

13  Geo.  2,  c.  8,  s.  4, 

22  Geo.  2,  c.  27,  Appendix,  p.  366. 

17  Geo.  3,  c.  56,  Appendix,  p.  381. 
Lightermen.      See  Bargemen. 
Linen. 

22  Geo.  2,  c.  27,  Appendix,  p.  366. 

14  Geo.  3  c.  44, 

15  Geo.  3,  c.  14. 

17  Geo.  3,  c.  56,  Appendix,  p.  381. 
22  Geo.  3,  c.  40. 

6  &  7  Vict.  c.  40,  Appendix,  p.  447. 
And  see  Factory,  Hosiery. 
Lumpers.      See  Bargemen. 
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Mills.     See  Factory,  Silk. 

Miners.     See  Artificers,  Colliers. 

As  to  Women  and  Children  employed  in  Mines,  5  &  6  Vict.  c. 

99,  Appendix,  p.  440. 

in  Cornwall.     2  &  3  Vict.  c.  5S,  s.  1. 

Mohair.     See  Hemp,  Hosiery,  Linen. 

Papermakers. 

36  G-eo.  4,  c.  Ill,  was  repealed,  6  Greo.  4,  c.  129. 

Pitmen.      See  Artificers,  Colliers,  Miners,  Tinmen. 

Potters.     See  Artificers. 

Printworks,  Employment  of  Women  and  Children  in. 

8  &  9  Vict.  c.  29,  Appendix,  p.  505. 

9&  10  Vict.  c.  18,  Appendix,  p.  513,  note(?i) 

•       10  &  11  Vict.  c.  70,  Appendix,  p.  540. 

Riggers.     See  Bargemen, 

Ropeworks.     Certain  Ropeworks  declared  not  to  be  within  the  Factory 

Acts. 

9  &  10  Vict.  c.  40,  Appendix,  p.  463  note. 

Sailors  "I    ^       „ 

c,7  .        .  7  J      y  oee  Bargemen. 

S/iipwrighis    j  ^ 

Shoemakers,  journeyvien. 

9  Geo.  1,  c.  27. 

[*353]   *Silk.     See  Factory,  Hosiery,  and, 

14  &  15  Car.  2,  c.  15  "I  •^• 

20  Car.  2,  c.  6     V  as  to  Throwers,  Winders  and  Doublers. 

8&9Wm.  3.  C.36J 

(The  13  Geo.  3,  c.  68 ;  32  Geo.  3,  c.  44,  and  51  Geo.  3,  c.  7, 

were  repealed,  5  Geo.  4,  c.  66.) 

22  Geo.  2,  c.  27,  Appendix,  p.  366. 

14  Geo.  3,  c.  44. 

17  Geo.  3,  c.  56,  Appendix,  p.  281. 

Weaver's  Ticket  of  Work  (pursuant  to  5  Geo.  4,  c.  97,  s.  18.) 

8  &  9  Vict.  c.  128,  Appendix,  p.  535.  :. 

Steel.     See  Iron.  as 

Stockings.     See  Hosiery.  "^ 

Tailors.      7   Geo.   1,   slat.  1,  c.  12,    ss.  4,   6,  9,  10.     Hest  repealed,  6 

Geo.  4,  c.  129.  \ 

Tinners  in  Stannaries.  % 

20  Geo.  2,  c.  19,  ante,  p.  301.     (See  27  Geo.  2,  c.  6.) 

4  Geo.  4,  c.  34,  ante,  p.  308. 

Tow.     See  Hemp  and  Ropeworks. 

Watchmakers.     See  Clockmakers. 

Watermen,  Thames.     See  Bargemen. 

Woollen  and  Worsted  Manufactures.    See  Clothiers,  Factory,  Hosiery. 

12  Geo.  1,  c.  34,  ss.  2  and  5. 

13  Geo.  1,  c.  23,  was  repealed,  3  &  5  Wm.  4,  c.  28.) 
22  Geo.  2,  c.  27,  Appendix,  p.  366. 

14  Geo.  3,  c.  44. 

15  Geo.  3,  c.  14. 
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17  Geo.   3,   c.  11.     In  the    counties  of  York,  Lancaster,  and 

Cbesliire. 
17  Geo.  3,  c.  56,  Appendix,  p.  381. 
22  Geo.  3,  c.  40. 


*5  Eliz.  c.  4  (a).  [*3.51] 

An  Act  containing  divers  Orders  for  Artijicers,  Labourers,  Servants  of 
Husbandry,  and  Ajjprentices. 

Although  there  remain  and  stand  in  force  presently  a  great  number  of 
acts  and  statutes  concerning  the  retaining,  departing,  wages  and  orders 
of  apprentices,  servants  and  labou.rers  as  well  in  husbandry  as  in  divers 
other  arts,  mysteries  and  occupations,  yet  partly  for  the  imperfection  and 
contrariety  that  is  found,  and  doth  appear  in  sundry  of  the  said  laws,  and 
for  the  variety  and  number  of  them,  and  chiefly  for  that  the  wages  and 
allowances  limited  and  rated  in  many  of  the  said  statutes,  are  in  divers 
places  too  small  and  not  answerable  to  this  time,  respecting  the  advance- 
ment of  prices  of  all  things  belonging  to  said  servants  and  labourers ; 
the  said  laws  cannot  conveniently,  without  the  great  grief  and  burden  of 
the  poor  labourer  and  hired  man,  be  put  in  good  and  due  execution : 
and  as  the  said  several  acts  and  statutes  were  at  the  time  of  the  making 
of  them  thought  to  be  very  good  and  beneficial  to  the  commonwealth 
of  this  realm  (as  divers  of  them  are,)  so  if  the  substance  of  as  many  of 
the  said  laws  as  are  meet  to  be  continued,  shall  be  digested  and  reduced 
into  one  sole  law  and  statute,  and  in  the  same  an  uniform  order  pre- 
scribed and  limited  concerning  the  wages  'and  other  orders  for  appren- 
tices, servants  and  labourers,  there  is  good  hope  that  it  will  come  to 
pass  that  the  same  law  (being  duly  executed)  should  banish  idleness, 
advance  husbandry,  and  yield  unto  the  hired  person,  both  in  the  time 
of  scarcity  and  in  the  time  of  plenty,  a  convenient  proportion  of 
wages. 

2.  Be  it  therefore  enacted  by  the  authority  of  this  present  parliament, 
that  as  much  of  all  the  estatutes  heretofore  made,  and  every  branch  of 
them,  as  touch  or  concern  the  king,  keeping,  departing,  working,  wages, 
or  order  of  servants,  workmen,  artificers,  apprentices  and  labourers,  or 
any  of  them,  and  the  penalties  and  forfeitures  concerning  the  same, 
shall  be,  from  and  after  the  last  day  of  September  next  ensuing,  re- 
pealed and  utterly  void  and  of  none  effect ;  and  that  all  the  statutes  and 
every  branch  thereof  or  any  matter  contained  in  them  and  not  repealed 
by  this  statute  shall  remain  and  be  in  full  force  and  efi'ect,  anything  in 
this  statute  to  the  contrary  notwithstanding. 

3.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  no  man- 

(a)  This  Statute  is  copied  from  Pickering's  Statutes  at  Large. 

February,  1852.— 18 
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ner  of  person  or  persons,  after  the  aforesaid  last  day  of  September,  now 
next  ensuing,  shall  retain,  hire  or  take  into  service,  or  cause  to  be  retained, 
hired  or  taken  into  service,  nor  any  person  shall  be  retained,  hired  or 
._  taken  into  service,  by  any  *means  or  colour  to  work  for  any  less 
L  J  time  or  term  than  for  one  whole  year  in  any  of  the  sciences, 
crafts,  mysteries,  or  a.vis  of  clothiers,  icoone7i  cloth  tceavers,  tuckers,  fullers, 
clothivorkers,  sheremeii,  (li/ers,(b'j  hosiers,  tailors,  shoemakers,  tanners, 
pewterers,  bakers,  brewers,  glovers,  cutlers,  smiths,  farriers,  curriers, 
sadlers,  spurriers,  turners,  cappers,  hatmakers,  or  feltmakers,  bowyers,  flet- 
chers,  arrowheadmakers,  butchers,  cooks  or  millers. 

4.  And  be  it  further  enacted,  that  every  person  being  unmarried,  and 
every  other  person  being  under  the  age  of  thirty  years,  that  after  the 
feast  of  Easter  nest  shall  marry,  and  having  been  brought  up  in  any  of 
the  said  arts,  crafts,  or  sciences,  or  that  hath  used  or  exercised  any  of 
them  by  the  space  of  three  years  or  more,  and  not  having  lands,  tene- 
ments, rents,  or  hereditaments  copyhold  ur  freehold  of  an  estate  of  in- 
heritance, or  for  term  of  any  life  or  lives  of  the  clear  yearly  value  of 
forty  shillings,  nor  being  worth  of  his  own  goods  the  clear  value  of  ten 
pounds,  and  so  allowed  by  two  justices  of  the  peace  of  the  county  where 
he  hath  most  commonly  inhabited  by  the  space  of  one  whole  year,  and 
under  their  hands  and  seals,  or  by  the  mayor  or  other  head  officer  of  the 
city,  borough,  or  town  corporate  where  such  person  hath  most  commonly 
dwelt  by  the  space  of  one  whole  year,  and  two  aldermen  or  two  other  dis- 
creet burgesses  of  the  same  city,  borough,  or  town  corporate,  if  there  be 
no  aldermen,  under  their  hands  and  seals,  nor  being  retained  with  any 
person  in  husbandry  or  in  any  of  the  aforesaid  arts  and  sciences(i)  ac- 
cording to  this  statute,  nor  lawfully  retained  in  any  other  art  or  science, 
nor  being  lawfully  retained  in  household,  or  in  any  office  with  any  no- 
bleman, gentleman,  or  others,  according  to  the  laws  of  the  realm,  nor 
having  a  convenient  farm  or  other  holding  in  tillage  whereupon  he  may 
employ  his  labour,  shall,  during  the  time  that  he  or  they  shall  be  so  un- 
married, or  under  the  said  age  of  thirty  j-ears,  upon  request  made  by 
any  person  using  the  art  or  mystery  wherein  the  said  person  so  required 
hath  been  exercised  (as  is  aforesaid,)  be  retained,  and  shall  not  refuse  to 
serve  according  to  the  tenor  of  this  statute  upon  the  pain  and  penalty 
hererafter  mentioned. 

5.  And  be  it  further  enacted,  that  no  person  which  shall  retain  any 
servant  shall  put  away  his  or  her  said  servant,  and  that  no  person  re- 
tained according  to  the  statute  shall  depart  from  his  master,  mistress,  or 
dame  before  the  end  of  his  or  her  term,  upon  the  pain  hereafter  men- 
tioned, unless  it  be  for  some  reasonable  and  sufficient  cause  or  matter,  to 
be  allowed  before  two  justices  of  the  peace,  or  one  at  the  least  within  the  said 
county,  or  before  the  mayor  or  other  chief  officer  of  the  city,  borough  or 
r-^qcp-1  town  corporate  wherein  the  said  master,  mistress  or  dame  *in- 
L         J  habiteth,  to   whom  any  of    the  parties  grieved  shall  complain, 

(6)  Sections  3  &  4  are  repealed  as  to  the  trades,  printed  in  itnlics,  and  dyers  of  wool 
or  woollen  clotii  by  49  Geo.  3,  c.  109,  s.  2. 
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which  said  justices,  or  justice,  iiiayor  or  chief  ofl&ccr,  shall  have  auJ 
take  upon  them  or  him  the  hearing  and  ordering  of  the  matter  betwixt 
the  said  master,  or  mistress  or  dame  and  servant  according  to  the  equity 
of  the  cause. ((Z) 

6.  And  that  no  such  master,  mistress  or  dame  shall  put  away  any 
such  servant  at  the  end  of  his  term,  or  that  any  such  servant  shall  depart 
from  his  said  master,  mistress  or  dame  at  the  end  of  his  term  without  one 
quarter's  warning  given  before  the  end  of  his  said  term,  either  by  the  said 
master,  mistress  or  dame  or  servant  the  one  to  the  other,  upon  the  pain 
hereafter  ensuing. 

7.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  every 
person  between  the  age  of  twelve  years  and  the  age  of  sixty  years,  not 
being  lawfully  retained  nor  apprentice  with  any  fisherman  or  mariner 
haunting  the  seas,  nor  being  in  service  with  any  kidder  or  carrier  of  any 
corn,  grain  or  meal  for  provision  of  the  city  of  London,  nor  with  any 
husbandman  in  husbandry,  nor  in  any  city,  town  corporate  or  market 
town,  in  any  of  the  arts  or  sciences  limited  or  appointed  by  this  estatute 
to  have  or  take  apprentices,  nor  being  retained  by  the  year  or  half  the 
year  at  least  for  the  digging,  seeking  finding,  getting,  melting,  fining, 
working,  trying,  making  of  any  silver,  tin,  lead,  iron,  copper,  stone,  sea- 
coal,  stone-coal,  moor-coal,  or  cherk-coal,  nor  being  occupied  in  or  about 
the  making  of  any  glass,  nor  being  a  gentleman  born,  nor  being  a  stu- 
dent or  scholar  in  any  of  the  universities  or  in  any  school,  nor  having 
lends,  tenements,  rents  or  hereditaments  for  term  of  life,  or  of  one  es- 
tate of  inheritance  of  the  clear  yearly  value  of  forty  shillings,  nor  being 
worth  in  goods  and  chattels  to  the  value  of  ten  pounds,  nor  having  a 
father  or  mother  then  living,  or  other  ancestor  whose  heir  apparent  he  is 
then  having  lands,  tenements  or  hereditaments  of  the  yearly  value  of 
ten  pound  or  above,  or  goods  or  chattels  of  the  value  of  forty  pound, 
nor  being  a  necessary  or  convenient  officer  or  servant  lawfully  retained 
as  is  aforesaid,  nor  having  a  convenient  farm  or  holding  whereupon  he 
may  or  shall  employ  his  labour,  nor  being  otherwise  hiwfully  retained 
according  to  the  true  meaning  of  the  estatute,  shall  after  the  aforesaid 
last  day  of  September,  now  next  ensuing,  by  virtue  of  this  estatute,  be 
compelled  to  be  retained  to  serve  in  husbandry  by  the  year  with  any 
person  that  keepeth  husbandry  and  will  require  any  such  person  so  to 
serve  within  the  same  shire  where  he  shall  be  so  required. 

8.  And  be  it  further  enacted,  by  the  authority  of  this  present  Parlia- 
ment, that  if  any  person  after  he  hath  retained  any  servant  shall  put 
away  the  same  servant  before  the  end  of  his  term,  unless  it  be  for  some 
reasonable  and  sufficient  excuse  to  be  allowed  *as  is  afore-  ^qc--i 
said,  or  if  any  such  master,  mistress  or  dame  shall  put  away  any  L  J 
such  servant  at  the  e  d  of  his  term  without  one  quarter's  warning  given 
before  the  said  end  as  is  above  remembered,  that  then  every  such  mas- 
ter, mistress  or  dame  so  offijnding,  unless  he  or  they  be  able  to  prove  by 
two  such  sufficient  witnesses  such  reasonable  and  sufficient  cause  of  put- 
ting away  of  their  servant  or  servants  during   their   term  or  a  quar- 

(d)  And  see  further,  ante,  Ch.  9,  and  cases  there  cited  as  to  form  of  the  order. 
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ter's  warning  given  before  the  end  of  the  said  term  as  is  aforesaid  before 
the  justices  of  oyer  and  terminer,  justices  of  assize,  justices  of  peace  in 
the  quarter  sessions,  or  before  the  mayor  or  other  head  officer  of  any 
city,  borough  or  town  corporate,  and  two  aldermen  or  two  other  discreet 
burgesses  of  the  same  city,  borough  or  town  corporate  if  there  be  no 
aldermen,  or  before  the  Lord  President  and  council  established  in  the 
marches  of  Wales,  or  before  the  Lord  President  and  council  for  the 
time  being  established  in  the  north  parts,  shall  forfeit  the  sum  of  forty 
shillings. 

9.  And  if  any  servant  retained,  according  to  the  form  of  this  estatute, 
depart  from  his  master,  mistress,  or  dame's  service  before  the  end  of  his 
term,  unless  it  be  for  some  reasonable  and  sufficient  cause  to  be  allowed 
as  is  aforesaid,  or  if  any  servant  at  the  end  of  his  term  depart  from  his 
said  master,  mistress,  or  dame's  service  without  one  quarter's  warning, 
given  before  the  end  of  his  said  term,  in  form  aforesaid,  and  before  two 
lawful  witnesses,  or  if  any  person  or  persons  compellable  and  bounden  to 
be  retained  and  to  serve  in  husbandry,  or  in  any  other  the  arts,  sciences 
or  mysteries  above  remembered,  by  the  year  or  otherwise,  do  (upon  re- 
quest made)  refuse  to  serve  for  the  wages  that  shall  be  limited,  rated, 
and  appointed  according  to  the  form  of  this  statute,  or  promise  or  cove- 
nant to  serve  and  do  not  serve  according  to  the  tenor  of  the  same,  that 
then  every  servant  so  departing  away,  and  every  person  so  refusing  to 
serve  for  such  wages,  upon  complaint  thereof  made  by  the  master,  mis- 
tress, or  dame  of  the  said  servant,  or  by  the  party  to  or  with  whom  the 
said  refusal  is  made,  or  promise  not  kept,  to  two  justices  of  the  peace  of 
the  county,  or  to  the  mayor  or  other  head  officer  of  the  city,  borough,  or 
town  corporate,  and  two  aldermen,  or  two  other  discreet  burgesses  of  the 
same  city,  borough,  or  town  corporate,  if  there  be  no  alderman  where  the 
said  master,  mistress  or  dame,  or  the  said  party  to,  or  with  whom  the  said 
refusal  is  made  and  promise  not  kept  dwelleth,  or  to  either  of  the  said 
lords  presidents,  and  council  of  Wales  and  the  North,  the  said  justices, 
lords  presidents  and  councils,  and  also  the  said  mayors  or  other  head  offi- 
cers, and  other  persons  of  cities,  boroughs,  or  towns  corporate,  or  any  of 
them,  as  is  aforesaid,  shall  have  power,  by  force  of  this  statute,  to  hear 
and  examine  the  matter,  and  finding  the  said  servant,  or  the  said  'ptxvtj  so 
refusing  faulty  in  the  premises  upon  such  proofs  and  good  matter  as  to 
their  discretions  shall  be  thought  sufficient  to  commit  him  or  them  to 
[-^o'-o-i  ward,  there  to  remain  without  bail  or  *mainprise  until  the  said 
L  J  servant  or  party  so  offending  shall  be  bound  to  the  party  to  whom 
the  offence  shall  be  made  to  serve  and  continue  with  him  for  the  wages 
that  then  shall  be  limited  and  appointed  according  to  the  tenor  and  form 
of  this  estatute,  and  to  be  discharged  upon  his  delivery  without  paying 
any  fee  to  the  gaoler  where  he  or  they  shall  be  so  imprisoned. (f) 

10.  And  be  it  likewise  enacted  by  the  authority  aforesaid,  that  none  of 
the  said  retained  persons  in  husbandry,  or  in  any  the  arts  or  sciences 
above  remembered,  after  the  time  of  his  retainer  expired,  shall  depart 
forth  of  one  city,  town,  or  parish  to  another,  nor  out  of  the  lath,  rape, 

(e)  See  fuilhcr,  ante,  Ch.  9. 
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wapentake,  or  hundred,  nor  out  of  the  county  or  bhire  where  he  last 
served  to  serve  iu  any  other  city,  town  corporate,  hilh,  rape,  wapentake, 
hundred,  shire  or  county,  unless  he  have  a  testimonial  under  the  seal  of 
the  said  city  or  town  corporate,  or  of  the  constable  or  constables,  or  other 
head  officer  or  officers,  and  of  two  other  honest  householders  of  the  city, 
town,  or  parish  where  he  last  served,  declaring  his  lawful  departure,  and 
the  name  of  the  shire  and  place  where  he  dwelled  last  before  his  departure, 
according  to  the  form  hereafter  expressed  in  this  act,  which  certificate  or 
testimonial  shall  be  written  and  delivered  unto  the  said  servant,  and  also 
registered  b}"^  the  parson,  vicar,  or  curate  of  the  parish  where  such  master, 
mistress,  or  dame  doth  or  shall  dwell,  taking  for  the  doing  thereof  tw^o- 
pence,  and  not  above,  and  the  form  thereof  shall  be  as  followeth  : — 

Memorandum, — That  A.  B.,  late  servant  to  C.  D.,  of  E.,  husband- 
man or  tailor,  &c.,  in  the  county,  &c.,  is  licensed  to  depart  from 
his  said  master,  and  is  at  his  liberty  to  serve  elsewhere,  according 
to  the  statute  in  that  case  made  and  provided.  In  witniss  where- 
of, &c.  Dated  the  day,  month,  year  and  place,  &c.,  of  the  making 
thereof. 

11.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  no  per- 
son or  persons  that  shall  depart  out  of  a  service  shall  be  retained  or  ac- 
cepted into  any  other  service  without  showing  before  his  retainer  such 
testimonial,  as  is  above  remembered,  to  the  chief  officer  of  the  town  corpo- 
rate, and  in  every  other  town  and  place  to  the  constable,  curate,  church- 
warden, or  other  head  officer  of  the  same  where  he  shall  be  retained  to 
serve,  upon  the  pain  that  every  such  servant  so  departing  without  such 
certificate  or  testimonial,  shall  be  imprisoned  until  he  procure  a  testimo- 
nial or  certificate,  the  which  if  he  cannot  do  within  the  space  of  one-aud- 
twenty  days  next  after  the  first  day  of  his  imprisonment,  then  the  said 
person  to  be  whipped  and  used  as  a  vagabond,  according  to  the  laws  in 
such  eases  provided,  and  that  every  person  retaining  any  such  servant 
without  showing  such  testimonial  or  certificate  as  is  aforesaid,  shall  forfeit 
for  every  such  *offence  five  pounds,  and  if  any  such  person  shall  p*ocq-i 
be  taken  with  any  counterfeit  or  forged  testimonial,  then  to  be  L  J 
whipped  as  a  vagabond. 

12.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all  arti- 
ficers and  labourers,  being  hired  for  wages  by  the  day  or  week,  shall, 
betwixt  the  midst  of  the  months  of  March  and  September,  be  and  continue 
at  their  work,  at  or  before  five  of  the  clock  in  the  morning,  and  continue 
at  work,  and  not  depart  until  betwixt  seven  and  eight  of  the  clock  at 
night  (except  it  be  in  the  time  of  breakfast,  dinner,  or  drinking,  the  which 
times  at  the  most  shall  not  exceed  above  two  hours  and  a  half  in  a  day, 
that  is  to  say,  at  every  drinking  one  half  hour,  for  his  dinner  one  hour, 
and  for  his  sleep,  when  he  is  allowed  to  sleep,  the  which  is  from  the  midst 
of  May  to  the  midst  of  August,  half  an  hour  at  the  most,  and  at  every 
breakfast  one  half  hour,)  and  all  the  said  artificers  and  labourers,  between 
the  midst  of  September  and  the  midst  of  March,  shall  be,  and  continue  at 
their  work  from  the  spring  of  the  day  in  the  morning  until  the  night  of 
the  same  day,  except  it  be  in  time  afore  appointed  for  breakfast  and  din- 
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ner,  upon  pain  to  lose  and  forfeit  one  penny  for  every  hour's  absence,  to 
be  deducted  and  defaulked  out  of  bis  wages  that  sball  so  offend. 

13.  And  be  it  also  enacted  by  the  authority  aforesaid,  that  every  arti- 
ficer and  labourer  that  shall  be  lawfully  retained  in  and  for  the  building 
or  repairing  of  any  church,  house,  ship,  mill,  or  every  other  piece  of  work 
taken  in  great,  in  task,  or  in  gross,  or  that  shall  hereafter  take  upon  him 
to  make  or  finish  any  such  thing  or  work,  shall  continue  and  not  depart 
from  the  same  unless  it  be  for  not  paying  of  his  wages  or  hire  agreed  on, 
or  otherwise  lawfully  taken  or  appointed  to  serve  the  queen's  majesty,  her 
heirs  or  successors,  or  for  other  lawful  cause,  or  without  license  of  the 
master  or  owner  of  the  work,  or  of  him  that  hath  the  charge  thereof,  be- 
fore the  finishing  of  the  said  work,  upon  pain  of  imprisonment  by  one 
month  without  bail  or  mainprise,  and  the  forfeiture  of  the  sum  of  five 
pounds  to  the  party  from  whom  he  shall  so  depart,  for  the  which  the 
said  party  may  have  his  action  of  debt  against  him  that  shall  so  depart 
in  any  of  the  queen's  majesty's  Courts  of  Record  over  and  besides  such 
ordinary  costs  and  damages  as  may  or  ought  to  be  recovered  by  the  com- 
mon laws  for  or  concerning  any  such  oiFence,  in  which  action  no  protec- 
tion, wager  of  law,  or  essoin  shall  be  admitted. 

14.  And  that  no  other  artificer  or  labourer  retained  in  any  service  to 
work  with  the  queen's  majesty,  or  any  other  person,  depart  from  her  said 
majesty,  or  from  the  said  other  person  until  such  time  as  the  work  be 
finished,  if  the  person  so  retaining  the  artificer  or  labourer  so  long  will 
have  him,  and  pay  him  his  wages  or  other  duties,  upon  pain  of  imprison- 
ment of  every  pei'son  so  departing  by  the  space  of  one  month. 

[Sects.  15,  16,  17,  18  and  19  repealed  53  Geo.  3,  c.  40.] 
r*opA-i      20.  And  that  every  retainer,  promise,  gift,  or  payment  of 
L  J  *wages  or  other  thing  whatsoever  contrary  to  the  true  meaning 

of  this  estatute,  and  every  writing  and  bond  to  be  made  for  that  purpose 
shall  be  utterly  void  and  of  none  effect. 

[Sect.  21  repealed  9  Greo.  4,  c.  31,  ante,  p.  256,] 

22.  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  that 
in  the  time  of  hay  or  corn  harvest  the  justices  of  peace,  and  every  of 
them,  and  also  the  constable  or  other  head  officer  of  every  township,  upon 
request,  and  for  the  avoiding  of  the  loss  of  any  corn,  grain,  or  hay,  shall 
and  may  cause  all  such  artificers  and  persons  as  be  meet  to  labour,  by  the 
directions  of  the  said  justices  or  constables  or  other  head  officers,  or  by 
any  of  them,  to  serve  by  the  day  for  the  mowing,  reaping,  shearing,  set- 
ting, or  inning  of  corn,  grain  and  hay,  according  to  the  skill  and  quality 
of  the  person,  and  that  none  of  the  said  persons  shall  refuse  so  to  do 
upon  pain  to  suffer  imprisonment  in  the  stocks  by  the  space  of  two  days 
and  one  night,  and  the  constable  of  the  town,  or  other  head  officer  of  the 
same  where  the  said  refusal  shall  be  made,  upon  complaint  to  him  made,  shall 
have  authority,  by  virtue  hereof,  to  set  the  said  offender  in  the  stocks  for 
the  time  aforesaid,  and  shall  punish  him  accordingly,  upon  pain  to  lose  and 
forfeit  for  not  doing  thereof  the  sum  of  forty  shillings. 

23.  Provided  also,  that  all  persons  of  the  counties  where  they  have 
accustomed  to  go  into  other  shires  for  harvest-work,  and  having  at  that 
time  no  harvest-work  sufficient  in  the  same  town  or  county  where  he  or 
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they  dwelt  in  the  winter  then  last  past,  bringing  with  him  or  them  a  tes- 
timonial(/)  under  the  hand  and  seal  of  one  justice  of  the  peace  of  the 
shire,  or  other  head  oflficer  of  the  town  or  place  that  he  or  they  come  from 
testifying  the  same,  for  the  which  he  shall  pay  not  above  one  penny,  (other 
than  such  persons  as  shall  be  retained  in  service,  according  to  the  form  of 
this  estatute,)  may  repair  and  resort  in  harvest  of  hay  or  corn  from  the 
counties  wherein  their  dwelling  places  are  into  any  other  place  or  county 
for  the  only  mowing,  reaping  and  getting  of  hay,  corn  or  grain,  and  for 
the  only  working  of  harvest-works  as  they  might  have  done  before  the 
making  of  this  estatute,  anything  herein  contained  to  the  contrary  not- 
withstanding. 

24.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  two  jus- 
tices of  peace,  the  mayor  or  other  head  officer  of  any  city,  borough  or 
town  corporate,  and  two  aldermen,  or  two  other  discreet  burgesses  of  the 
same  city,  borough  or  town  corporate,  if  '''there  be  no  aldermen,  r-j-op-i-i 
shall  and  may  by  virtue  hereof  appoint  any  such  woman  as  is  of  L  -I 
the  age  of  twelve  years  and  under  the  age  of  forty  years,  and  unmarried, 
and  forth  of  service  as  they  shall  think  meet  to  serve,  to  be  retained  or 
serve  by  the  year,  or  by  the  week  or  day  for  such  wages  and  in  such  rea- 
sonable sort  and  manner  as  they  shall  think  meet,  and  if  any  such  woman 
shall  refuse  so  to  serve,  then  it  shall  be  lawful  for  the  said  justices  of 
peace,  mayor  or  head  officers,  to  commit  such  woman  to  ward  until  she 
shall  be  bouuden  to  serve  as  is  aforesaid. 

[Sects.  25  to  30,  inclusive,  repealed  54  Greo.  3,  c.  96. 

Sects.  27  and  29,  were  previously  partly  repealed  49  Geo.  3,  c.  109. 

Sect.  31,  repealed  54  Geo.  3,  c.  96. 

having  been  partly  repealed  as  to  distillers,  12  Ann.  stat.  2,  e.  3. 
as  to  certain  officers  in  the  army  and  navy,  22  Geo.  2,  c.  44. 
as  to  hatters,  17  Geo.  3,  c.  55,  s.  5. 
as  to  clothiers,  &c.,  49  Geo.  3,  c.  100. 
See  Rex  v.  Kilderby,  1  "Wms.  Saund.  309,  and  notes. 

Sect.  32,  repealed  5  &  6  Wm.  &  M.  c.  9.] 

33.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all  and 
every  person  and  persons  that  shall  have  three  apprentices  in  any  of  the 
said  crafts,  mysteries  or  occupations  of  a  cloilimaher,  fuller ,  sheerman, 
weaver,[g^  tailor  or  shoemaker  shall  retain  and  keep  one  journeyman, 
and  for  every  other  apprentice  above  the  number  of  the  said  three  ap- 
prentices one  other  journeyman,  upon  pain  for  every  default  therein  ten 
pounds. 

34.  Provided,  always  that  this  act  nor  anything  therein  contained, 
shall  not  extend  to  prejudice,  or  hinder  any  liberties  heretofore  gi-anted 
by  any  act  of  Parliament  to  or  for  the  company  and  occupation  of  worsted 
makers  and  worsted  weavers  within  the  city  of  Norwich,  and  elsewhere 


(/)  See  as  to  certificates  to  prevent  settlement  (which  have,  however,  grown  into 
disuse  since  3.5  Geo.  .'1,  c.  101,  which  rendered  poor  persons  irremovable  till  actually 
chargeable,)  13  &  14  Car.  2,  c.  12;  8  &9  Wm.  .3,  c,  30;  9  <fc  10  Wm.  3,  c.  11;  12 
Ann.stat.l.c.  18;  3  Geo.  2,  c.  29  ;  51  Geo,  3,  c.  80;  54  Geo.  3,  c.  107;  1  &  2  Geo.  4, 
C.32. 

(f)  Repealed  as  to  trades  in  italics,  A'3  Geo.  3,  c.  109. 
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within  the  county  of  Norfolk,  which  liberties  be  in  force  until  the  begin- 
ning of  this  present  Parliament,  anything  herein  contained  to  the  con- 
trary in  any  wise  notwithstanding. 

35.  And  be  it  further  enacted,  that  if  any  person  shall  be  required  by 
any  householder  having  and  using  half  a  ploughland  at  the  least  in  till- 
age to  be  an  apprentice  and  to  serve  in  husbandry,  or  in  any  other  kind  of 
art,  mystery  or  science  before  expressed,  and  shall  refuse  so  to  do,  that 
then  upon  the  complaint  of  such  housekeeper  made  to  one  justice  of 
the  peace  of  the  county  wherein  the  said  refusal  is  or  shall  be  made,  or  of 
such  householder  inhabiting  in  any  city,  town  corporate  or  market  town, 
to  the  mayor,  bailiifs  or  head  officer  of  said  city,  town  corporate  or  mar- 
ket town,  if  any  such  refusal  shall  there  be,  they  shall  have  full  power 
r*'^C91  ^^^  authority  by  virtue  hereof  to  send  for  the  *same  person  so 
L  -*  refusing,  and  if  the  said  justice,  or  the  said  mayor  or  head  officer 
shall  think  the  said  person  meet  and  convenient  to  serve  as  an  apjorentice 
in  that  art,  labour,  science,  or  mystery  wherein  he  shall  be  so  then  re- 
quired to  serve,  that  then  the  said  justice,  or  the  said  mayor  or  head  offi- 
cer shall  have  power  and  authority  by  virtue  hereof,  if  the  said  person 
refuse  to  be  bound  as  an  apprentice,  to  commit  him  unto  ward,  there  to 
remain  until  he  be  contented  and  will  be  bounden  to  serve  as  an  appren- 
tice should  serve  according  to  the  true  intent  and  meaning  of  this  pres- 
ent act.  And  if  any  such  master  shall  misuse  or  evil  intreat  his  appren- 
tice, or  that  the  said  apprentice  shall  have  any  just  cause  to  complain,  or 
the  apprentice  do  not  his  duty  to  his  master,  then  the  said  master  or  ap- 
prentice, being  grieved  and  having  cause  to  complain,  shall  repair  unto 
one  justice  of  peace  within  the  said  county,  or  to  the  mayor  or  other  head 
officer  of  the  city,  town  corporate,  market  town  or  other  place  where  the 
said  master  dwelleth,  who  shall  by  his  wisdom  and  discretion  take  such 
order  and  direction  between  the  said  master  and  his  apprentice  as  the 
equity  of  the  cause  shall  require;  and  if  for  want  of  good  conformity 
in  the  said  master,  the  said  justice  of  peace,  or  the  said  mayor  or  other 
head  officer  cannot  compound  and  agree  the  matter  between  him  and  his 
apprentice,  then  the  said  justice,  or  the  said  mayor  or  other  head  officer, 
shall  take  bond  of  the  said  master  to  appear  at  the  next  sessions  then  to 
be  holden  in  the  said  county,  or  within  the  said  city,  town  corporate  or 
market  town  to  be  before  the  justices  of  the  said  county,  or  the  mayor 
or  head  officer  of  the  said  town  corporate  or  market  town  if  the  said  mas- 
ter dwell  within  any  such;  and  upon  his  appearance  and  hearing  of  the 
matter  before  the  said  justices,  or  the  said  mayor  or  other  head  officer,  if 
it  be  thought  meet  unto  them  to  discharge  the  said  apprentice  of  his  ap- 
preuticehood,  that  then  the  said  justices,  or  four  of  them  at  the  least, 
whereof  one  to  be  of  the  quorum,  or  the  said  mayor  or  other  head  offi- 
cer, with  the  assent  of  three  other  of  his  brethren  or  men  of  best  repu- 
tation within  the  said  city,  town  corporate  or  market  town,  shall  have 
power  by  authority  hereof  in  writing  under  their  hands  and  seals  to  pro- 
nounce and  declare  that  they  have  discharged  the  said  apprentice  of  his 
apprenticehood  and  the  cause  thereof,  and  the  said  writing  so  being  made 
and  enrolled  by  the  clerk  of  the  peace  or  town  clerk  amongst  the  records 
that  he  keepeth  shall  be  a  sufficient  discharge  for  the  said  apprentice 
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against  bis  master,  his  executors  and  administrators,  the  indenture  of  the 
said  apprcnticehood  or  any  law  or  custom  to  the  contrary  notwithstand- 
ing j(/()  and  if  the  default  shall  be  found  to  be  in  the  *appren-  „^„^ 
tice,  then  the  said  justices,  or  the  said  mayor  or  other  head  officer  L  J 
with  the  assistance  aforesaid,  shall  cause  such  due  correction  and  punish- 
ment to  be  ministered  unto  him  as  b}'  their  wisdom  and  discretions  shall 
be  thought  meet. 

86.  Provided,  always,  and  be  it  enacted  by  authority  of  this  present 
Parliament,  that  no  person  shall  by  force  or  colour  of  this  cstatute  bo 
bounden  to  enter  into  an  apprenticeship  other  than  such  as  be  under  the 
age  of  twenty-one  years. 

37.  And  to  the  end  that  this  estatutc  may  from  time  to  time  be  care- 
fully and  diligently  put  in  good  execution  according  to  the  tenor  and 
true  meaning  thereof,  be  it  enacted,  by  authority  of  this  present  Parlia- 
ment, that  the  justices  of  the  peace  of  every  county,  dividing  themselves 
into  several  limits,  and  likewise  every  mayor  and  head  officer  of  any  city 
or  town  corporate,  shall  yearly,  between  the  feast  of  St.  Michael  the 
Archangel  and  the  Nativity  of  our  Lord,  and  between  the  Feast  of  the 
Annunciation  of  our  Lady  and  the  Feast  of  the  Nativity  of  St.  John  Baptist, 
by  all  such  ways  and  means  as  to  their  wisdoms  shall  be  thought  most 
meet,  make  a  special  and  diligent  inquiry  of  the  branches  or  articles  of  this 
cstatute  and  of  the  good  execution  of  the  same,  and  where  they  shall  find 
any  defaults  to  see  the  same  severely  corrected  and  punished  without  fa- 
vour, affection,  malice,  or  displeasure. 

38.  And  in  consideration  of  the  pains  and  travel  that  the  said  justices 
of  peace  and  the  said  mayor  or  head  officer  shall  take  and  sustain  in  and 
about  the  execution  of  this  estatute,  it  is  further  ordained  and  enacted 
by  authority  of  this  present  Parliament,  that  every  justice  of  peace, 
mayor,  or  head  officer,  for  every  day  that  he  shall  sit  in  and  about  the  execu- 
tion of  this  estatute,  shall  have  allowed  unto  him  five  shillings,  to  be  al- 
lowed and  paid  unto  him,  or  unto  the  said  mayor  or  head  officer,  of  the 
fines  and  forfeitures  of  the  pains  and  penalties  that  shall  be  forfeited  and 
due  unto  the  Queen's  Majesty,  her  heirs  and  successors,  by  force  of  this 
cstatute,  in  such  manner  and  form  as  the  said  justices  have  been  hereto- 
fore commonly  paid  for  their  coming  and  charges  at  the  quarter  sessions, 
so  that  the  sitting  of  the  said  justices,  or  mayor,  or  head  officer  be  not  at 
any  one  time  above  three  days,  and  for  matters  contained  in  this  estatute. 

39.  And  be  it  enacted,  by  authority  aforesaid,  that  the  one  half  of  all 
forfeitures  and  penalties  expressed  and  mentioned  in  this  estatute,  other 
than  such  as  are  expressly  otherwise  appointed,  shall  be  to  our  sovereign 
Lady  the  Queen's  Majesty,  her  heirs  and  successors,  and  the  other  moiety 
to  him  or  them  that  shall  sue  for  the  same  in  any  of  the  Queen's  Majesty's 
Courts  of  record,  or  before  any  of  the  justices  of  oyer  and  terminer,  or 
before  any  other  justices  or  president  and  council,  *before  remem-  -.^..-.^  ,-, 
bered  by  action  of  debt,  information,  bill  of  complaint,  or  other-  L         J 

(h)  The  justices  Iiavc  no  power  under  this  section  to  direct  tlie  return  of  any  part 
of  the  premium  paid  to  the  master,  or  tlie  non-payment  of  any  part  of  it  remainiri;^ 
unpaid ;  East  v.  Pell,  4  M.  &  W.  G65.  Semblc,  per  Aldcrson,  B.,  that  it  docs  not  apply 
to  cases  where  a  premium  is  given,  but  only  to  compulsory  bindings  without  pre- 
mium. 
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■wise,(i)  in  wbich  actions  or  suits  no  protections,  wager  of  law,  or  essoin 
shall  be  allowed ;  and  this  the  said  justices,  or  two  of  them,  whereof  one  to 
be  of  the  quorum,  and  the  said  presidents  and  council  as  is  aforesaid,  and 
the  said  mayors  or  other  head  officers  of  cities  or  towns  corporate,  shall 
have  full  power  and  authority  to  hear  and  determine  all  and  every  offence 
and  offences  that  shall  be  committed  or  done  against  this  estatute,  or 
against  any  branch  thereof,  as  well  upon  indictment  to  be  taken  before 
them  in  the  sessions  of  the  peace,  as  upon  information,  action  of  debt,  or 
bill  of  complaint,  to  be  sued  or  exhibited  by  any  person,  and  shall  and 
may  by  virtue  hereof  make  process  against  the  defendant  and  award  exe- 
cution as  in  any  other  case  they  lawfully  may  by  any  the  laws  and  stat- 
utes of  this  realm,  and  shall  yearly,  in  Michaelmas  Term,  certify  by 
estreat  the  fines  and  forfeitures  of  every  the  oifences  contained  in  this 
estatute  that  shall  be  found  before  them  into  the  Court  of  Exchequer,  in 
like  sort  and  form  as  they  be  bound  to  certify  the  estreats  for  other  offen- 
ces and  forfeitures  to  be  lost  before  them,  anything  in  this  statute  con- 
tained to  the  contrary  notwithstanding.(A:) 

40.  Provided  always,  that  this  act,  or  anything  therein  contained  or 
mentioned,  shall  not  be  prejudicial  or  hurtful  to  the  cities  of  London(?) 
and  Norwich,  or  to  the  lawful  liberties,  usages,  customs,  or  privileges  of 
the  same  cities  for  or  concerning  the  having  or  taking  of  any  apprentice 
or  apprentices,  but  that  the  citizens  and  freemen  of  the  same  cities  shall 
and  may  take,  have,  and  retain  apprentices  there  in  such  manner  and  form 
as  they  might  lawfully  have  done  before  the  making  of  this  statute,  this 
act  or  any  thing  therein  contained  to  the  contrary  in  any  wise  notwith- 
standing. 

[Sect.  41  repealed,  54  Geo.  3,  c.  96.] 

42.  And  because  there  hath  been  and  is  some  question  and  scruple 
moved  whether  any  person,  being  within  the  age  of  one-and-twenty  years, 
and  bounden  to  serve  as  an  apprentice  in  any  other  place  than  in  the  said 
city  of  London,  should  be  bounden,  accepted,  and  taken  as  an  apprentice; 

43.  For  the  resolution  of  the  said  scruple  and  doubt,  be  it  enacted, 
by  authority  of  this  present  parliament,  that  all  and  every  such  person 
or  persons  that  at  any  time  or  times  from  henceforth  shall  be  bounden  by 
indenture  to  serve  as  an  apprentice  in  any  art,  science,  occupation,  or  labour, 
according  to  the  tenor  of  this  estatute  and  in  manner  and  form  aforesaid, 
P^q^r-.  albeit  *the  same  apprentice  or  any  of  them  shall  be  within  the  age 
L  J  of  one  and-twenty  years  at  the  time  of  the  making  of  their  sev- 
eral indentures,  shall  be  bounden  to  serve  for  the  years  in  their  several 
indentures  contained  as  amply  and  largely  to  every  intent(m)  as  if  the 
same  apprentice  were  of  full  age  at  the  time  of  the  making  of  such  in- 
dentures, any  law,  usage,  or  custom  to  the  contrary  notwithstanding. 

44.  Provided  always,  and  be  it  enacted,  by  the  authority  aforesaid, 
that  the  inhabitants  now  dwelling  or  inhabiting,  or  that  hereafter  shall 

(i)  As  to  actions  for  penalties  under  this  section,  see  31  Eliz,  c.  5;  21  Jac.  1,  c.  4; 
1  Wms.  Saund.  312  a, note;  Fife  v.  Bousfield,  6  Q.  B.  100. 

(k)  And  see  54  Geo.  3,  c.  96,  s.  3.  (I)  And  see  54  Geo.  3,  c.  96,  s.  4. 

(m)  But  an  infant  apprentice  is  not  hereby  rendered  hable  loan  action  for  brcacho  f 
the  covenants  in  his  indentures;  Gylbert  v.  Fletcher,  Cro.  Car.  179. 
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dwell  or  inhabit  within  the  town  of  Godalming,  within  the  county  of 
Surrey,  within  the  limits  of  the  watch  of  the  said  town,  may  use  and  ex- 
ercise such  arts,  mysteries,  and  occupations,  and  take  and  use  apprentices 
and  servants  in  such  manner  and  form  as  the  inhabitants  within  market 
towns  by  this  statute  may  lawfully  do. 

45.  Provided  always,  and  be  it  enacted,  by  the  authority  aforesaid, 
that  all  manner  amerciaments,  fines,  issues,  and  forfeitures  which  shall 
arise,  grow,  or  come  by  reason  of  any  offences  or  defaults  mentioned  in 
this  act  or  any  branch  thereof  within  any  city  or  town  corporate,  shall  be 
levied,  gathered,  and  received  by  such  person  or  persons,  of  the  same 
city  or  town  corporate,  as  shall  be  appointed  by  the  mayor  or  other  head 
officers  mentioned  in  this  said  act  to  the  use  and  maintenance  of  the  same 
city  or  town  corporate,  in  such  case  and  condition  as  any  manner  other 
amerciaments,  fines,  issues,  or  forfeitures  have  been  used  to  be  levied  and 
employed  within  the  same  city  or  town  corporate  by  reason  of  any  grant 
or  charter  from  the  Queen's  Majesty  that  now  is,  or  of  any  her  Grace's 
noble  progenitors,  made  and  granted  to  the  same  citj'-,  borough,  or  town 
corporate,  any  thing  or  clause  before  mentioned  and  expressed  in  this  act 
to  the  contrary  notwithstanding. 

[Sect.  46  is  merely  a  proviso  that  this  act  shall  not  extend  to  any 

lawful  retainiugs  or  covenants  had  or  made  before  the  passing  of 

this  act.] 

47.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  if  any 
servant  or  apprentice  of  husbandry,  or  of  any  art,  science,  or  occupation 
aforesaid,  unlawfully  depart  or  flee  into  any  other  shire,  that  it  shall  be 
lawful  to  the  said  justices  of  peace,  and  to  the  said  mayors,  bailiffs,  and 
other  head  officers  of  cities  and  towns  corpoi-ate  for  the  time  being  justices 
of  the  peace  there,  to  make  and  grant  writs  of  capias  so  many  and  such 
as  shall  be  needful,  to  be  directed  to  the  sheriffs  of  the  counties  or  to 
other  head  officers  of  the  places  whither  such  servants  or  apprentices 
shall  so  depart  or  flee,  to  take  their  bodies  returnable  before  them  at  what 
time  shall  please  them,  so  that  if  they  *come  by  such  process  that  rj^o/>/>-| 
they  be  put  in  prison  till  they  shall  find  sufficient  surety  well  and  L  J 
honestly  to  serve  their  masters,  mistresses,  or  dames,  from  whom  they  so 
departed  or  fled,  according  to  the  order  of  the  law. 

48.  Provided  always,  that  it  shall  be  lawful  to  the  high  constables  of 
hundreds  in  every  shire  to  hold,  keep,  and  continue  petty  sessions,  other- 
wise called  statute  sessions,  within  the  limits  of  their  authorities,  in  all 
shires  wherein  such  sessions  have  been  used  to  be  kept,  in  such  manner 
and  form  as  heretofore  hath  been  used  and  accustomed,  so  as  nothing  be 
by  them  done  therein  contrary  or  repugnant  to  this  present  act. 


22  Geo.  2,  c.  27. 

An  Act  for  the  more  effectual  preventing  of  Frauds  and  Abuses  commit- 
ted hy  Persons  employed  in  the  Mamifacture  of  Hats,  and  in  the 
Woollen,  Linnen,  Fustian,  Cotton,  Iron,  Leather,  Fur,  Hemp,  Flax, 
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Mobairj  and  Silk(a\  Manvfactures ;  and  for  ])reventlng  unlavrful  Coin- 
hinatlons  of  Joxirncymen  Diers,  and  Journeijmcn  Hotpressers,  and  of 
all  Persons  employed  in  the  said  several  3Iamifactures ;  and  for  the 
better  payment  of  their  ^Yages. 

Whereas  by  an  act  made  in  the  thirteenth  year  of  his  present  Majesty's 
reign,  intituled  "An  Act  to  explain  and  amend  an  Act  made  in  the  First 
Year  of  the  reign  of  her  late  Majesty  Queen  Anne,  intituled  'An  Act  for 
the  more  effectual  preventing  the  Abuses  and  Frauds  of  Persons  employed 
in  the  working  up  the  Woollen,  Linnen,  Fustian,  Cotton,  and  Iron  Man- 
ufactures of  this  Kingdom,  and  for  extending  the  said  Act  to  the  Manu- 
factures of  Leather,'"  it  is  amongst  other  things  enacted,  that  if  any 
person  or  persons  hired  or  employed  in  the  working  uj)  of  any  woollen, 
linnen,  fustian,  cotton,  or  iron  manufactures,  shall  purloin,  imbezil, 
secrete,  sell,  pawn,  exchange,  or  otherwise  illegally  dispose  of  any  the 
materials  with  which  he,  she,  or  they  shall  be  respectively  entrusted  to 
work  up  such  woollen,  linnen,  fustian,  cotton,  or  iron  manufactures, 
whether  the  same  be  or  be  not  first  made  up  or  manufactured,  or  shall 
reel  false  or  short  yarn,  the  person  or  persons  so  offending,  and  being 
thereof  convicted  in  manner  prescribed  by  the  said  act  of  the  first  year 
of  her  said  late  Majesty's  reign,  shall  forfeit  double  the  value  of  the 
P^op^-i  damage  which  the  owner  or  owners  of  such  materials  shall  *re- 
L  J  spectively  sustain  thereby,  together  with  full  costs  of  prosecution 
for  every  such  offence;  and  in  case  immediate  payment  of  the  respective 
forfeitures,  together  with  such  costs  of  prosecution  as  aforesaid,  shall  be 
neglected  or  refused  to  be  made,  that  then  it  shall  and  may  be  lawful  to 
and  for  the  same  justice  of  the  peace,  before  whom  such  conviction  shall 
be  made,  to  cause  the  ofi"ender  or  oifenders  to  be  committed  to  the  house 
of  correction,  to  be  there  whipped  and  kept  to  hard  labour  for  any  time 
not  exceeding  fourteen  days;  and  in  case  of  a  further  conviction  for  a 
second  or  other  subsequent  offence,  for  imbezilling  or  purloining  any  of 
the  materials  in  the  said  act  of  the  first  year  of  her  said  late  Majesty's 
reign  mentioned,  that  the  person  or  persons  so  offending  shall,  for  every 
second  or  other  subsequent  oifeucc,  forfeit  four  times  the  value  of  the 
damages  which  the  owner  or  owners  of  such  materials  (whether  the  same 
be  or  be  not  made  up  or  manufactured)  shall  sustain  thereby,  together 
with  such  costs  of  prosecution  as  shall  be  adjudged  reasonable  by  the 
justice  before  whom  such  offender  or  offenders  shall  be  respectively  con- 
victed; and  in  case  immediate  payment  of  the  respective  forfeitures,  to- 
gether with  such  costs  of  prosecution  as  aforesaid,  shall  be  neglected  or 
refused  to  be  made,  that  then  such  justice,  or  any  other  justice  of  the 
peace  for  the  county,  riding,  division,  city,  town,  or  place  where  such 
offences  shall  be  committed,  shall  cause  the  said  offenders  to  be  commit- 
ted to  the  house  of  correction,  to  be  there  kept  to  hard  labour  for  any 
time  not  exceeding  three  months,  nor  less  than  one  month,  as  to  such 
justice  shall  seem  reasonable;  and  also  during  the  time  of  such  commit- 

(n;  Repealed  as  to  woollen,  linen,  cotton,  flax,  mohair,  and  silk  manufactures,  6  &,  7 
Vict.  c.  40,  post. 
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luent  shall  cause  the  said  offender  ov  offenders  to  be  publickly  whipped 
iu  the  market  town  where  such  offender  or  offenders  shall  be  respectively 
committed,  at  the  market  place  or  cross  of  such  town,  once  or  oftcner,  as 
to  such  justice  shall  seem  reasonable:  and  it  is  by  the  said  act  of  the 
thirteenth  year  of  his  present  Majesty's  reign  also  further  enacted,  that 
every  person  or  persons  who  shall  buy  or  receive,  accept  or  take,  by  way 
of  gift,  pawn,  pledge,  or  sale,  of  or  from  any  of  the  persons  in  the  said 
act  of  the  first  year  of  her  said  late  Majesty's  reign  mentioned,  any 
woollen,  linnen,  fustian,  cotton,  or  iron  manufactures,  either  before  or 
after  the  same  shall  be  manufactured  or  converted  into  merchantable 
wares,  knowing  the  same  to  be  so  purloined  or  imbezillcd,  and  being 
thereof  lawfully  convicted,  shall  severally  suffer  the  like  forfeitures  and 
penalties  as  are  by  the  said  acts  respectively  inflicted  on  persons  purloin- 
ing or  embczillinn;  such  of  the  materials  or  manufactures  enumerated  in 
the  said  acts  respectively;  all  which  forfeitures,  when  recovered,  are  by 
the  said  act  of  the  thirteenth  year  of  his  present  Majesty's  reign  directed 
to  be  applied  in  manner  following;  that  is  to  say,  one  moiety  thereof  to 
the  use  of  the  party  or  parties  injured,  and  the  other  moiety  to  the  use  of 
the  poor  of  the  parish  only  where  the  offence  shall  be  committed,  with 
the  like  liberty  and  benefit  of  appealing  to  all  ^parties  as  is  given  |-^.^„„-. 
in  and  by  the  said  act  of  the  first  year  of  her  said  late  Majesty;  L  '  J 
and  it  is  by  the  said  act  of  the  thirteenth  year  of  his  present  Majesty's 
reign  also  further  enacted,  that  if  any  person  or  persons  hired  or  employed 
in  cutting,  paring,  washing,  dressing,  sewing,  making  vip,  or  otherwise 
manufacturing  of  gloves,  breeches,  leather,  skins,  boots,  shoes,  slippers, 
wares,  or  other  goods  or  merchandizes,  to  be  made  use  of  in  any  of  the 
trades  or  employments,  or  in  manner  last  mentioned,  or  in  any  branch  or 
particular  thereof,  shall  fraudulently  purloin,  imbezil,  secrete,  sell,  pawn, 
or  exchange  all  or  any  part  of  the  gloves,  breeches,  leather,  skins,  parings, 
or  shreds  of  gloves,  or  leather,  or  other  materials  with  which  he,  she,  or 
they,  shall  be  entrusted  to  work  up  or  manufacture,  or  shall  purloin,  im- 
bezil, secrete,  sell,  pawn,  or  exchange  any  gloves,  breeches,  boots,  shoes, 
slippers,  or  wares  when  made,  wrought  up,  or  manufactured,  or  do  or 
wilfully  permit  any  other  act  to  lessen  the  value  of  such,  or  any  part  of 
such  gloves,  breeches,  leather,  skins,  parings  or  shreds  of  gloves  or  leather, 
boots,  shoes,  slippers,  or  other  wares  last  particularized,  either  before  or 
after  the  same  shall  be  respectively  so  made  into  wares,  and  be  thereof 
lawfully  convicted,  in  manner  prescribed  by  the  said  last  mentioned  act, 
before  one  or  more  justice  or  justices  of  the  peace  for  the  county,  riding, 
division,  city,  town,  or  place  where  such  ofi'ence  shall  be  committed,  or 
where  the  party  or  parties  so  charged  shall  reside  or  inhabit,  such  justice 
or  justices  shall  and  may  award  the  person  or  persons  so  offending  to 
make  a  reasonable  and  suitable  recompenee  and  satisfaction  for  every 
offence  to  the  parties  respectively  injured,  for  the  damage  by  them  sus- 
tained, so  as  the  same  do  not  exceed  double  the  value  of  the  gloves, 
breeches,  leather,  boots,  shoes,  slippers,  wares,  goods,  or  materials  by 
such  offender  or  offenders  so  purloined  or  imbezilled,  secreted,  sold,  pawn- 
ed, or  exchanged  :  one-half  thereof  to  go  to  the  party  or  parties  aggrieved, 
and  the  other  half  to  the  use  of  the  poor  of  the  parish  or  place  where 
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such  offence  shall  be  committed,  together  with  the  full  charges  attending 
such  conviction,  to  be  levied  by  warrant  under  the  hand  and  seal  or 
hands  and  seals  of  such  justice  or  justices,  by  distress  and  sale  of  the 
offender's  goods;  but  if  such  offender  or  offenders  shall  not  have  goods 
sufficient  to  answer  the  forfeitures  and  the  expences  attending  the  premi- 
ses, and  shall  also  neglect  or  refuse  immediately  to  pay  the  same,  that 
then  the  said  offender  or  offenders  shall,  by  like  warrant  of  such  justice 
or  justices  last  described,  be  for  every  distinct  offence  committed  to  the 
house  of  correction,  or  other  public  prison  of  such  county,  riding,  city, 
town,  or  place,  and  there  kept  to  hard  labour  for  the  space  of  fourteen 
days,  and  shall  be  there  likewise  whipped  in  such  manner  as  the  said 
justice  or  justices  shall  order  and  direct;  and  in  case  also  of  a  subsequent 
conviction  for  a  second  or  any  other  such  like  offence,  that  the  person  or 
persons  so  offending,  for  every  second  or  other  subsequent  offence,  shall 
r*^rQ"l  ^°^^^^i^  f*^^"^"  times  the  value  of  the  *  damages  which  the  owner  or 
L  ^  J  owners  of  such  materials,  either  before  or  after  the  same  shall  be 
respectively  made  up  into  wares,  shall  sustain  thereby,  together  with 
such  costs  of  prosecution  as  shall  be  adjudged  reasonable  by  the  justice 
before  whom  such  offender  or  offenders  shall  be  respectively  convicted; 
and  in  case  immediate  payment  of  the  respective  forfeitures,  together 
with  such  costs  of  prosecution  as  aforesaid,  shall  be  neglected  or  refused 
to  be  made,  that  then  it  shall  and  may  be  lawful  to  and  for  such  justice 
to  commit  the  offender  or  offenders  last  described  to  the  house  of  correc- 
tion or  other  publick  prison,  to  be  there  kept  to  hai'd  labour  for  any  time 
not  exceeding  three  months,  nor  less  than  one  month,  as  to  such  justice 
shall  seem  reasonable;  and  also  during  the  time  of  such  commitment 
shall  cause  the  said  offender  or  offenders  to  be  publickly  whipped  in  the 
market  town  where  such  offender  or  offenders  shall  be  respectively  com- 
mitted, at  the  market  place  or  cross  of  such  town,  once  or  oftener,  as  to 
such  justice  shall  seem  reasonable :  and  it  is  by  the  said  act  of  the  thir- 
teenth year  of  his  present  Majesty's  reign  also  further  enacted,  that  every 
person  and  persons  who  shall  knowingly  or  willingly  buy  or  receive, 
accept  or  take,  by  way  of  pawn,  pledge,  sale,  or  in  any  other  manner,  of 
or  from  any  of  the  persons  offending  in  either  of  the  particulars  last  men- 
tioned, or  of  or  from  any  other  person  or  persons  whatsoever  (except  of 
or  from  the  person  or  persons  in  whom  the  property  of  such  gloves, 
breeches,  leather,  boots,  shoes,  slippers,  wares,  goods,  or  other  materials 
shall  be  at  the  time  of  such  sale,  pawn,  or  exchange),  or  offer  so  to  do, 
such  person  or  persons  offending  therein  respectively  shall  for  every  of- 
fence, being  convicted  thereof  in  manner  before  prescribed  by  the  said 
last  mentioned  act,  make  such  suitable  and  reasonable  recompence  and 
satisfaction,  within  two  days  next  after  the  matter  or  fact  shall  be  deter- 
mined by  any  one  or  more  justice  or  justices  as  aforesaid,  upon  hearing 
the  same,  or  else  be  subject  to  such  distress,  and,  for  want  of  sufficient 
distress,  to  be  liable  to  the  like  punishment,  as  is  by  the  said  act  direct- 
ed to  be  inflicted  on  such  person  or  persons  as  shall  purloin,  imbezil, 
secrete,  sell,  pawn,  or  exchange  any  gloves,  breeches,  leather,  boots, 
shoes,  slippers,  wares,  goods,  or  other  materials  or  effects  of  that  sort  as 
aforesaid,  and  so  in  like  manner  for  any  second  and  every  other  subse- 
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quent  offence :  and  whereas  the  penalties  and  forfeitures  to  which  offenders 
against  the  said  acts  are  subjected  have  not  been  sufficient  to  deter  per- 
sons from  committing  the  offences  thereby  intended  to  be  prevented :  and 
whereas  many  persons  employed  in  the  making  of  felts  or  hats,  and  in 
preparing  or  working  up  the  manufactures  of  furr,  hemp,  flax,  mohair, 
and  silk,  and  also  the  manufactures  made  up  of  wool,  furr,  hemp,  flax, 
mohair,  cotton,  or  silk,  or  some  of  them  mixed  one  with  another,  have  of 
late  been  guilty  of  divers  frauds  and  abuses,  by  purloining,  imbczilling, 
secreting,  selling,  pawning,  exchanging,  or  otherwise  unlawfully  dispos- 
ing of  the  materials  with  which  they  have  been  *intrusted;  and  r#rv-/^-l 
it  is  therefore  become  necessary  to  make  provisions  for  preventing  L  -• 
such  offences  for  the  future:  therefore,  for  amending  and  rendering  more 
effectual  the  said  act  made  in  the  thirteenth  year  of  his  present  Majesty's 
reign,  and  for  extending  the  provisions  and  regulations  therein  and  herein 
made,  to  the  several  manufactures  hereinbefore  mentioned,  be  it  enacted 
by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  if  any  per- 
son or  persons  whatsoever,  who  shall  be  hired  or  employed  to  make  any 
felt  or  hat,  or  to  prepare  or  work  up  any  woollen,  linnen,  fustian,  cotton, 
iron,  leather,  furr,  hemp,  flax,  mohair,  or  silk  manufactures,  or  any  man- 
ufactures made  up  of  wooll,  furr,  hemp,  flax,  cotton,  mohair,  or  silk,  or 
of  any  of  the  said  materials  mixed  one  with  another,  shall  from  and  after 
the  twenty-fourth  day  of  June  one  thousand  seven  hundred  and  forty- 
nine,  purloin,  imbezil,  secrete,  sell,  pawn,  exchange,  or  otherwise  unlaw- 
fully dispose  of  any  of  the  materials  with  which  he,  she,  or  they  shall  be 
respectively  entrusted,  whether  the  same  or  any  part  thereof  be  or  be  not 
first  wrought,  made  up,  manufactured,  or  converted  into  merchantable 
wares,(o)  or  shall  reel  false  or  short  yarn,(j:»)  and  shall  be  thereof  lawfully 
convicted(2')  by  the  oath  or  (if  the  owner  thereof  be  of  the  people  called 
Quakers)  solemn  affirmation  of  the  owner  of  such  goods  or  materials,  or 
by  the  oath  or  affirmation  of  any  other  credible  witness  or  witnesses,  or 
by  the  confession  of  the  person  or  persons  charged  with  such  offence,  be- 
fore any  one  or  more  justice  or  justices  of  the  peace  of  the  county,  riding, 
division,  city,  liberty,  town,  or  place  where  such  offence  shall  be  com- 
mitted, or  where  the  person  or  persons  so  charged  shall  reside  or  inhabit 
(which  oath  or  affirmation  the  said  justice  or  justices  is  and  are  hereby 
impowered  and  required  to  administer),  it  shall  and  may  be  lawful  to  and 
for  the  said  justice  or  justices,  by  warrant  under  his  or  their  hand  and 
seal  or  hands  and  seals,  to  commit  the  person  or  persons  so  convicted  to 

(o)  See  17  Geo.  3,  c.  56,  post,  and  sect.  16,  as  to  tools,  &c. 

Ip)  This  punisliment  for  reeling  false  or  sliort  yarn  having  been  found  too  severe 
was  repealed  14  Geo.  3,  c.  44,  and  a  punishment  by  penally  ibr  the  first  offence  not 
exceeding  twenty  shillings  nor  less  than  five  shillings ;  for  the  second  offence,  not  ex- 
ceeding five  pounds  nor  less  than  forty  shillings,  and  for  tiic  third  and  subsequent 
offences,  imprisonment  with  hard  labour  for  one  calendar  month,  and  to  be  once  pub- 
licly whipped  at  the  nearest  market  town  on  a  market  day,  substituted. 

(V)  As  to  form  of  conviction,  see  53  Geo.  3,  c.  51,  s.  5;  but  see  also  11  >&■  12  Vict. 
c.  43. 
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r*o"iT  ^^"^  bouse  of  ^correction,  or  other  public  prison  of  such  county, 
L  J  riding,  division,  city,  liberty,  town,  or  place,  there  to  be  kept  to 
hard  labour  for  the  space  of  fourteen  days,  and  also  to  order  the  person 
or  persons  so  convicted  to  be  once  publickly  whipped  at  the  market  place, 
or  some  other  public  place  of  the  city,  town,  or  place  where  such  offender 
or  offenders  shall  be  respectively  committed;  and  in  case  of  a  further  convic- 
tion in  manner  before  prescribed  by  this  act,  for  or  upon  a  second  or  other 
subsequent  offence  of  the  same  kind,  it  shall  and  may  be  lawful  to  and  for 
the  justice  or  justices,  before  whom  such  conviction  shall  be  had,  to  com- 
mit the  person  or  persons  so  again  offending  to  the  house  of  correction,  or 
other  public  prison  as  aforesaid,  there  to  be  kept  to  hard  labour  for  any 
time  not  exceeding  three  months,  nor  less  than  one  month ;  and  also  to 
order  the  person  or  persons  so  again  offending  to  be  publickly  whipped 
at  the  anarket  place,  or  some  other  publick  place  of  the  city,  town,  or 
place  where  such  offender  or  offenders  shall  be  respectively  committed, 
twice  or  oftener,  as  to  such  justice  or  justices  shall  appear  reasonable  ;(j) 
anything  in  the  said  act  of  the  first  year  of  her  late  Majesty's  reign,  or 
in  the  said  in  part  recited  act  of  the  thirteenth  year  of  his  present  Majes- 
ty's reign,  to  the  contrary  in  anywise  notwithstanding. 

2.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any 
person  or  persons  shall  buy,  receive,  accept,  or  take,  by  way  of  gift,  pawn, 
pledge,  sale,  or  exchange,  or  in  any  other  manner  whatsoever,  of  or  from 
any  person  or  persons  hired  or  employed  to  make  any  felt  or  hat,  or  to 
prepare  or  work  up  the  woollen,  linnen,  fustian,  cotton,  iron,  leather,  furr, 
hemp,  flax,  mohair,  or  silk,  manufactures,  or  any  manufactures  made  up 
of  wooll,  furr,  hemp,  flax,  cotton,  mohair  or  silk,  or  of  any  of  the  said 
materials  mixed  one  with  another,  any  thrums  or  ends  of  yarn,  or  any 
other  materials  of  wooll,  furr,  hemp,  flax,  cotton,  or  iron,  or  any  leather, 
mohair,  or  silk,  whether  the  same  or  any  part  thereof  be  or  be  not  first 
wrought,  made  up,  or  manufactured,  knowing  the  person  or  persons  of 
whom  he,  she,  or  they  so  buy,  receive,  accept,  or  take  the  said  materials 
to  be  so  hired  or  imployed  as  aforesaid,  and  not  having  first  obtained  the 
consent  of  the  person  or  persons  so  hiring  or  imploying  him,  her,  or  them, 
who  shall  offer  to  sell,  pawn,  pledge,  exchange,  or  otherwise  dispose  of 
the  said  materials,  or  shall  buy,  receive,  accept,  or  take  in  any  manner 
whatsoever,  of  or  from  any  other  person  or  persons  whomsoever,  any  of 
the  said  materials,  whether  the  same  be  or  be  not  first  wrought,  made  up, 
or  manufactured,  knowing  the  same  to  be  so  purloined  or  imbczzilled, 
then  and  in  every  such  case  the  person  or  persons  so  buying,  receiving, 
accepting,  or  taking  any  such  materials,  being  thereof  lawfully  convicted 
r*^791  ^^  manner  before  prescribed  by  this  act  for  the  conviction  of  *per- 
L  "^-l  sons  purloining  or  imbezzilling  the  said  materials,  shall  for  the 
first  offence  forfeit  the  sum  of  twenty  pounds  '.{q)  and  in  case  the  said  for- 
feiture shall  not  be  immediately  paid,  the  justice  or  justices  befoi'e  whom 
such  conviction  shall  be  had,  shall  commit  the  party  or  parties  so  convict- 
ed to  the  house  of  correction,  or  other  public  prison  as  aforesaid,  thereto 

{q)  See  17  Geo.  3,  c.  5G,  post ;  and  sect.  17,  as  to  tools,  &,c. 
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be  kept  to  hard  labour  for  the  space  of  fourteen  clays,  unless  the  said  for- 
feiture shall  be  sooner  paid;   and  if,  within  two  days  before  the  expira- 
tion of  the  said  fourteen  days,  the  said  forfeiture  shall  not  be  paid,  the 
justice  or  justices  is  and  are  hereby  impowered  and  required  to  order  the 
person  or  persons  so  convicted  to  be  publickly  whipped  at  the  market 
place,  or  some  other  public  place  of  the  city,  town,  or  place  where  such 
offender  or  offenders  shall  be  respectively  committed,  once  or  oftener,  as 
to  such  justice  or  justices  shall  appear  reasonable  ;  and  in  case  of  a  further 
conviction  for  or  upon  a  second  or  any  other  subsequent  offence  of  the 
same  kind,  the  person  or  persons  so  again  offending,  being  thereof  convict- 
ed in  manner  before  prescribed  by  this  act,  shall  for  every  second  or  other 
subsequent  offence,  forfeit  the  sum  of  forty  pounds  ;(■?•)  and  in  case  the 
■said  forfeiture  shall  not  be  immediately  paid,  the  justice  or  justices  before 
whom  such  conviction  shall  be  had  shall  commit  the  party  or   parties  so 
convicted  to  the  house  of  correction,  or  other  public  prison  as  aforesaid, 
there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  three  months, 
nor  less  than  one  month,  unless  the  said  forfeiture  shall  be  sooner  paid ; 
and  if,  within  seven  days  before  the  expiration  of  the  time  for  which  such 
offender  or  offenders  shall  be  so  committed,  the  said  forfeiture  shall  not  be 
paid,  the  said  justice  or  justices  is  and  are  hereby  impowered  and  required 
to  order  such  offender  or  offenders  to  be  publickly  whipped  at  the  ma^rket 
place,  or  some  other  publick  place  of  the  city,  town,  or  place  where  he,  she, 
or  they  shall  be  respectively  committed,  twice  or  oftener,  as  to  such  justice 
or  justices  shall  appear  reasonable;  and  the  said   respective  forfeitures  of 
twenty  pounds  and  forty  pounds,  when  recovered,   after  satisfaction  shall 
have  been  made   thereout  to  the  party  or  parties   injured,   together  with 
such  costs  of  prosecution  as  shall  be  judged  reasonable  by  the  justice  or 
justices  before  whom  such  conviction  shall  have  been  had,  shall  be  equally 
distributed  amongst  the  poor  of  the  parish  or  place  where  the  person  or 
persons  so  convicted  shall  reside  or  inhabit;  anything  in  the  said  two  first- 
mentioned  acts,  or  either  of  them,  to  the  contrary  in  any  wise  notwith- 
standing. 

3.  Provided  always,  and  it  is  hereby  enacted,  that  if  any  person  con- 
victed as  aforesaid  of  buying,  receiving,  or  taking  to  pawn  any  of  the 
materials  hcrein-before  mentioned,  shall  think  *himself  or  herself  j-  q-,Q"i 
aggrieved  by  the  judgment  of  the  justice  or  justices  before  whom  L  J 
he  or  she  shall  have  been  convicted,  such  person  shall  have  liberty  to  ap- 
peal to  the  justices  at  the  next  general  or  quarter  sessions  of  the  peace 
which  shall  be  held  for  the  county,  riding,  division,  city,  liberty,  town,  or 
place  where  such  judgment  shall  have  been  given;  and  that  the  said  exe- 
cution of  the  said  judgment  shall  in  such  case  be  suspended,  the  person 
so  convicted  entering  into  a  recognizance  at  the  time  of  sxich  conviction, 
with  two  such  sufficient  sureties,  in  double  the  sum  which  such  person 
shall  have  been  adjudged  to  forfeit,  upon  condition  to  prosecute  such 
appeal  with  effect,  and  to  be  forthcoming  to  abide  the  judgment  and  de- 
termination of  the  justices  in  the  said  general  or  quarter  sessions  :  which 

(r)  See  17  Geo.  3,  c.  56,  sects.  3  &.  4,  post,  whereby  the  penalties  are  increased. 
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recoo-nizanee  the  said  justice  or  justices  before  whom  such  conviction  shall 
be  had  is  and  are  hereby  impowered  and  required  to  take  :  and  the  justices 
in  the  said  general  or  quarter  sessions  are  hereby  authorized  and  required 
to  hear  and  finally  determine  the  matter  of  the  said  appeal,  and  to  award 
such  costs  as  to  them  shall  appear  just  and  reasonable  to  be  paid  by  either 
party;  and  if,  upon  the  hearing  of  the  said  appeal,  the  judgment  of  the 
justice  or  justices  before  -whom  the  appellant  shall  have  been  convicted 
shall  be  affirmed,  such  appellant  shall  immediately  pay  the  sum  which  he 
or  she  shall  have  been  adjudged  to  forfeit,  together  with  such  costs  as  the 
justices  iu  the  said  general  or  quarter  sessions  shall  award  to  be  paid  by  him 
or  them  for  defraying  the  expenses  sustained  by  the  defendant  or  defend- 
ants in  such  appeal ;  or  in  default  of  making  such  payments,  shall  suffer 
the  respective  pains  and  penalties  by  this  act  inflicted  upon  persons  who . 
shall  neglect  to  pay  or  shall  not  pay  the  respective  forfeitures  by  this  act 
imposed  upon  such  as  shall  be  convicted  of  buying,  receiving,  or  taking 
to  pawn  any  of  the  materials  hereinbefore  mentioned,  which  shall  have 
been  purloined  or  imbezzled. 

4.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any  per- 
son or  persons  shall  be  charged  with  and  afterwards  convicted(s]  of  pur- 
loining or  imbczzling  any  of  the  aforesaid  materials,  or  of  buying  or  re- 
ceiving the  same  in  manner  before  described,  it  shall  and  may  be  lawful  to 
and  for  the  justice  or  justices  of  the  peace  before  whom  such  conviction 
shall  be  had  to  issue  a  warrant  under  his  or  their  hand  and  seal,  or  hands 
and  seals,  directed  to  any  person  or  persons,  impowering  him  or  them,  in 
the  presence  of  a  constable  or  headborough,  and  in  the  day-time  to  enter 
into  and  search  the  houses,  out-houses,  shops,  cellars,  vaults,  and  other 
.^  places  belonging  to(s)  the  person  or  ^persons  so  convicted  as  afore- 
L  -'  said;  and  if  upon  any  such  search  or  searches  there  shall  be  found 
any  thrums  or  ends  of  yarn,  or  any  other  materials  of  wooll,  furr,  hemp, 
flax,  cotton,  iron,  leather,  mohair,  or  silk,  it  shall  and  may  be  lawful  to 
and  for  the  person  or  persons  impowered  to  make  such  search  or  searches 
as  aforesaid  to  bring  such  materials  before  the  said  justice  or  justices,  to 
be  by  him  or  them  detained,  and  kept  in  safe  custody ;  and  if  within  the 
space  of  twenty-four  days  next  after  such  thrums  or  ends  of  yarn,  or  other 
materials,  shall  be  so  taken  and  detained,  it  shall  be  made  appear  to  the 
satisfaction  of  the  said  justice  or  justices  that  the  person  or  persons  from 
whose  houses,  out-houses,  shops,  cellars,  vaults,  or  other  places  as  afore- 
said, the  said  materials  shall  be  so  taken  and  detained,  is  or  are  the  lawful 
owner  or  owners  thereof,  and  came  to  the  possession  of  the  same  in  an 
honest  and  lawful  manner,  then  all  such  thrums  or  ends  of  yarn,  or  other 
materials,  so  taken  and  kept  as  aforesaid,  shall  be  restored  to  the  person 
or  persons  out  of  whose  custody  or  possession  the  same  shall  have  been  so 
taken  ;  but  in  case  it  shall  not  be  made  appear  within  the  time  before 
limited  to  the  satisfaction  of  the  said  justice  or  justices,  that  the  person 
or  persons  convicted  as  aforesaid  is  or  are  the  lawful  owner  or  owners  of 
the  said  materials  so  taken  and  detained  as  aforesaid,  then  and  in  every 

(s)  See  17  Geo.  3,  c.  Sfi,  s.  10,  post,  as  to  search  before  coiiviciion,  and  in  premises 
not  belonging  to  person  convicted. 
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such  case  the  said  materials  shall  be  deemed  and  adjudged  to  be  purloined 
or  imbezzled;  and  it  shall  and  may  be  lawful  to  and  for  the  said  justice 
or  justices  to  direct  all  such  thrums  or  ends  of  yarn,  or  other  materials,  to 
be  publickly  sold,  and  the  money  arising  by  such  sale  (the  charges  of  such 
sale  being  first  deducted)  to  be  equally  distributed  amongst  the  poor  of 
the  parish  or  place  where  the  person  or  persons  so  convicted  shall  reside 
or  inhabit. 

5.  Provided  always,  and  it  is  hereby  enacted,  that  the  said  justice  or 
justices,  shall,  within  three  days  after  such  materials  shall  be  brought  to 
him  or  them  as  aforesaid,  give  notice  thereof  in  writing  under  his  or  their 
hand  and  seal,  or  hands  and  seals,  to  the  person  or  persons  convicted  as 
aforesaid,  appointing  in  such  notice  a  time  and  place  for  his,  her,  or  their 
attending  in  order  to  make  out  and  prove  his,  her,  or  their  property  in  such 
materials  so  taken  and  detained  as  aforesaid  ;  which  time  so  to  be  appoin- 
ted shall  be  twenty-one  days,  and  not  less  than  eighteen  days  after  such 
notice  given ;  and  if  the  person  or  persons  so  convicted  shall  be  detained 
in  any  house  of  correction,  or  other  prison  as  aforesaid,  the  said  justice  or 
justices  shall  also  cause  a  copy  of  the  said  notice,  attested  under  his  or 
their  hand  and  seal  or  hands  and  seals,  to  be  delivered  to  the  master  or 
keeper  of  such  house  of  correction  or  other  prison;  which  master  or  keeper 
is  hereby  required  to  bring  or  cause  to  be  brought  before  such  justice  or 
justices  the  person  or  persons  named  in  such  notice,  at  the  time  and  place 
therein  specified,  if  the  person  or  persons  named  in  such  notice  ba  then 
in  the  custody  of  such  master  or  keeper;  and  if  any  such  master  pjisoirc-i 
or  keeper  shall  *neglect  or  refuse  so  to  do,  such  master  or  keeper  L  J 
shall  for  every  such  neglect  or  refusal,  forfeit  to  the  person  or  persons 
respectively  named  in  such  notice  the  full  value  of  the  materials  so  taken, 
detained,  and  sold ;  to  be  recovered  by  distress  and  sale  of  the  goods  and 
chattels  of  such  master  or  keeper,  by  warrant  under  the  hand  and  seal  or 
hands  and  seals  of  the  justice  or  justices  signing  such  notice,  in  case  the 
said  forfeiture  shall  not  be  immediately  paid. 

6.  Provided  also,  and  it  is  hereby  further  enacted,  that  if  any  person 
shall  think  himself  or  herself  aggrieved  by  the  j  udgment  or  order  of  the  said 
justice  or  justices  relating  to  the  sale  or  disposal  of  the  said  materials  so 
found  and  detained  as  aforesaid,  such  person  shall  have  liberty  to  appeal 
against  the  judgment  or  order  of  the  said  justice  or  justices  to  the  justices 
of  the  peace  in  the  general  or  quarter  sessions  of  the  peace  which  shall  be 
held  for  the  same  county,  riding,  division,  city,  liberty,  or  town  corporate, 
next  after  such  judgment  or  order  shall  be  given  or  made  ;  and  that  in  the 
meantime  the  sale  and  disposal  of  such  materials  shall  be  postponed ;  notice 
in  writing  under  the  hand  of  the  person  intending  to  appeal,  signifying 
such  his  or  her  intention,  being  given  to  the  justice  or  justices  by  whom 
such  order  shall  have  been  made  before  the  time  appointed  for  the  sale 
and  disposal  of  such  materials;  and  the  justices  of  the  peace  in  the  said 
general  or  quarter  sessions  of  the  peace  are  hereby  authorized  and  em- 
powered to  summon  and  examine  witnesses  upon  oath  (or  being  of  the 
people  called  Quakers,  upon  their  solemn  afiirmatiou,)  and  to  hear  and 
finally  determine  the  matter  of  the  said  appeal ;  and  in  case  the  said  ap- 
pellant shall  not  prosecute  such  his  or  her  appeal,  or  for  any  other  cause 
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the  judgment  of  the  said  justice  or  justices  by  whom  such  order  shall 
have  been  made  shall  be  affirmed,  it  shall  and  may  be  lawful  to  and  for 
the  justices  in  the  said  general  or  quarter  sessions  of  the  peace  to  award 
such  costs  as  they  in  their  discretion  shall  think  reasonable,  to  be  paid 
by  the  appellant  for  defraying  the  expenses  sustained  by  the  defendant 
or  defendants  in  such  appeal. 

7.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any 
person  or  persons  entrusted  with  any  of  the  materials  hereinbefore  men- 
tioned, in  order  to  prepare,  work  up,  or  manufacture  the  same,  shall  not 
use  all  such  materials  in  the  preparing,  working  up,  or  manufacturing  of 
the  same,  and  shall  neglect  or  delay  for  the  space  of  twenty-one  days(f)  after 
such  materials  shall  be  prepared,  worked  up,  or  manufactured,  to  return  (if 
required  by  the  owner  or  owners  of  such  materials  so  to  do)  so  much  of 
the  said  materials  as  shall  not  be  used  as  aforesaid  to  the  person  or  per- 
sons entrusting  him,  her,  or  them  therewith,  such  neglect  or  delay  shall 
be  deemed  and  adjudged  to  be  an  embezzling  or  purloining  of  such  ma- 
r*^7fi1  terials ;  and  the  person  or  *persons  so  neglecting  or  delaying, 
L  -J  being  thereof  convicted  in  manner  before  prescribed  for  the  con- 
viction of  offenders  against  this  act,  shall  suffer  the  like  punishment(<)  as 
persons  convicted  of  embezzling  or  purloining  any  of  the  materials  here- 
inbefore mentioned  are  by  this  act  rendered  subject  and  liable  to. 

8.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  it  shall 
and  may  be  lawful  to  and  for  any  one  justice  of  the  peace  of  any  county, 
riding,  division,  city,  liberty,  town,  or  place,  and  he  is  hereby  required, 
upon  complaint  to  him  made  upon  oath  or  (if  the  person  complaining  be 
of  the  people  called  Quakers)  solemn  affirmation  of  any  offence  committed 
against  this  act  within  the  same  county,  riding,  division,  city,  liberty, 
town,  or  place,  to  issue  his  warrant  for  apprehending  and  bringing  before 
him,  or  before  any  other  justice  or  justices  of  the  peace  of  the  same 
county,  riding,  division,  city,  liberty,  town,  or  place,  the  person  or  per- 
sons charged  with  such  offence  ;  and  the  justice  or  justices  before  whom 
such  person  or  persons  shall  be  brought  is  and  are  hereby  authorized  and 
required  to  hear  and  determine  the  matter  of  every  such  complaint,  and 
to  pi'oceed  to  conviction  and  judgment  thereupon. (it) 

9.  And  for  the  better  regulating  of  the  journeymen  and  other  persons 
employed  as  manufacturers  or  workers  in  the  manufacture  of  felts  or  hats, 
and  in  the  woollen,  linnen,  fustian,  cotton,  iron,  mohair,  furr,  hemp,  flax, 
or  silk  manufactures,  or  any  manufactures  made  up  of  wooll,  furr,  hemp, 
flax,  linnen,  cotton,  mohair,  or  silk,  or  any  of  the  said  materials  mixed 
one  with  another,  be  it  further  enacted  by  the  authority  aforesaid,  that  if 
any  person  who,  at  anytime  after  the  said  twenty-fourth  day  of  June  one 
thousand  seven  hundred  and  forty-nine,  shall  be  hired,  retained,  or  em- 
ployed to  prepare  or  work  up  any  of  the  manufactures  herein  before  men- 
tioned for  any  one  master,  shall  neglect  or  refuse  the  performance  thereof, 
by  procuring  or  permitting  himself  or  herself  to  be  subsequently  retain- 
ed or  employed  by  any  other  master  or  person  whatsoever,  before  he  or 
she  shall  have  completed  the  work  which  he  or  she  was  first  and  origin- 

(0  See  17  Geo.  3,  c.  56,  s.  7,  post. 

(«)  Sect.  8  is  repealed  by  17  Geo.  3,  c.  5c,  s.  8,  post. 
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ally  so  hired,  retained,  or  employed  to  perform,  and  which  was  first  deli- 
vered to  him  or  her,  then  and  in  every  such  case  the  person  so  oiFcnding, 
heing  thereof  lawfully  convicted  by  the  oath  or  (being  of  the  people  call- 
ed Quakers)  afiirmation  of  one  or  more  credible  witness  or  witnesses, 
before  one  or  more  justice  or  justices  of  the  peace  of  the  county,  riding, 
division,  city,  liberty,  town,  or  place  where  the  offence  or  offences  shall 
be  committed,  and  be  sent  to  the  house  of  correction,  there  to  be  kept  to 
hard  labour  for  any  time  not  exceeding  one  month. 

10.  Provided  always,  and  it  is  herely  enacted  and  declared  r^o-'j-i 
*that  this  act,  or  any  thing  therein  contained,  shall  not  extend,  L  J 
or  be  construed  to  extend  to  repeal  any  of  the  provisions  mentioned  and 
contained  in  an  act  made  in  the  thirteenth  and  fourteenth  year  of  the 
reign  of  King  Charles  the  Second,  intituled  "  An  Act  for  regulating  the 
Trade  of  Silk-throwing ;"  or  in  an  act  made  in  the  twentieth  year  of  the 
reign  of  King  Charles  the  Second,  intituled  "  An  Act  to  regulate  the 
Trade  of  Silk-throwing  ;"  or  in  an  act  made  in  the  eighth  and  ninth  years 
of  the  reign  of  King  William  the  Third,  intituled  "  An  Act  for  the  fur- 
ther Encouragement  of  the  Manufacture  of  Lustrings  and  Alamodes  within 
this  realm,  and  for  the  better  preventing  the  Importation  of  the  same ; 
for  the  Punishment  of  Silk  Winders,  Doublers,  and  other  Persons  con- 
victed of  purloining,  imbezzilling,  pawning,  selling,  or  detaining  any  silk 
delivered  them  to  wind,  double,  or  work  up,  or  after  the  same  is  wrought 
up,  and  of  the  Buyers,  Receivers,  or  Persons  taking  to  pawn  any  Silk  so 
imbezzilled  or  purloined ;"  but  that  the  said  provisions  shall  remain  in 
full  force,  and  the  penalties  and  forfeitures  to  which  offenders  against  the 
said  acts  are  thereby  respectively  subjected  may  be  levied,  recovered,  and 
inflicted,  in  the  same  manner  as  such  penalties  and  forfeitures  might  have 
been  levied,  recovered,  and  inflicted  before  the  making  of  this  act ;  any 
thing  herein  contained  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing- 

11.  Provided  nevertheless,  and  it  is  hereby  further  enacted  and  de- 
clared, that  no  person  shall,  by  virtue  of  the  said  acts  hereinbefore  last 
mentioned,  or  of  this  act,  suffer  or  be  liable  to  suffer  the  punishments 
thereby  inflicted  twice  for  one  and  the  same  fact  or  offence. 

12.  And  whereas  by  an  act  made  in  the  twelfth  year  of  the  reign  of 
his  late  Majesty  King  George  the  First,  intituled  "An  Act  to  prevent 
unlawful  Combinations  of  Workmen  employed  in  the  Woollen  Manufac- 
tures, and  for  the  better  Payment  of  their  Wages,"  all  contracts,  cove- 
nants, or  agreements,  and  all  by-laws,  ordinances,  rules,  or  orders,  made 
or  entered  into,  or  hereafter  to  be  made  or  entered  into,  by  or  between 
any  persons  brought  up  in,  or  professing,  using,  or  exercising  the  art  and 
mystery  of  a  wooll  comber,  or  weaver,  or  journeyman  wooll  comber,  or 
journeyman  weaver,  in  any  parish  or  place  within  this  kingdom,  for  reg- 
ulating the  said  trade  or  mystery,  or  for  regulating  or  settling  the  prices 
of  goods,  or  for  advancing  their  wages,  or  for  lessening  their  usual  hours 
of  work,  are  declared  to  be  illegal,  null,  and  void,  to  all  intents  and  pur- 
poses :  and  it  is  by  the  said  last  mentioned  act  (amongst  other  things) 
enacted,  that  if  any  wooll  comber,  or  weaver,  or  journeyman  wooll  comber, 
or  journeyman  weaver,  or  other  person  concerned  in  any  of  the  woollen 
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manufactures  of  this  kingdom,  sliall  at  any  time  keep  up,  continue,  act 
in,  make,  enter  into,  sign,  seal,  or  be  knowingly  concerned  in  any  con- 
tract, covenant,  or  agreement,  by-law,  ordinance,  rule,  or  order  of  any 
club,  society,  or  combination  by  the  said  act  declared  to  be  illegal,  or 
r*q-Q-i  sball  presume  or  *attempt  to  put  any  such  illegal  agreement,  by- 
L  -J  law,  ordinance,  rule,  or  order  in  execution,  every  person  so  offend- 
ing, being  thereof  lawfully  convicted  in  manner  prescribed  by  the  said  act, 
shall  at  the  discretion  of  the  justices  of  the  peace,  before  whom  such  con- 
viction shall  be  had,  be  committed  either  to  the  house  of  correction,  there 
to  be  kept  to  hard  labour  for  any  time  not  exceeding  three  months,  or  to 
the  common  gaol  of  the  county,  city,  town,  or  place  where  such  offence 
shall  be  committed,  there  to  remain  without  bail  or  mainprize  for  any 
time  not  exceeding  three  months  :  And  it  is  by  the  said  last  mentioned 
act  also  further  enacted,  that  if  any  person  retained  or  employed  as  a 
wooll  comber  or  weaver,  or  servant  in  the  art  or  mystery  of  a  wooll 
comber  or  weaver,  shall  depart  from  his  service  before  the  end  of  the 
time  for  which  he  is  hired  or  retained,  or  shall  quit  or  return  his  work 
before  the  same  shall  be  finished  according  to  agreement,  unless  it  be  for 
some  reasonable  cause,  to  be  allowed  by  two  or  more  justices  of  the  peace 
within  their  respective  jurisdictions,  every  person  so  offending,  being 
thereof  convicted  in  manner  prescribed  by  the  said  act,  shall  be  commit- 
ted to  the  house  of  correction,  there  to  be  kept  to  hard  labour  for  any 
time  not  exceeding  three  months;  and  if  any  wooll  comber,  weaver,  ser- 
vant, or  person  hired,  retained,  or  employed  in  the  said  art  or  mystery, 
shall  wilfully  damnify,  spoil,  or  destroy  (without  the  consent  of  the  owner) 
any  of  the  goods,  wares,  or  work  committed  to  his  care  or  charge,  or 
wherewith  he  shall  be  entrusted,  such  offender  being  thereof  convicted 
shall  forfeit  and  pay  to  the  owner  or  owners  of  such  goods  or  wares  so 
damnified,  spoiled,  or  destroyed,  double  the  value  thereof,  to  be  levied  by 
distress  and  sale  of  the  offender's  goods  and  chattels,  by  warrant  or  war- 
rants under  the  hands  and  seals  of  any  two  or  more  justices  of  the  peace 
within  their  respective  jurisdictions;  and  for  want  of  sufficient  distress 
such  justices  shall  commit  the  party  or  parties  offending  to  the  house  of 
correction,  there  to  be  kept  to  hard  labour  for  any  time  not  exceeding 
three  months,  or  until  satisfaction  be  made  to  the  party  or  parties  ag- 
grieved for  the  same :  And  it  is  by  the  said  last  mentioned  act  also  further 
enacted,  that  every  clothier,  serge  maker,  or  woollen  or  worsted  stuff 
maker,  or  person  concerned  in  making  any  woollen  cloths,  serges,  or 
stuffs,  or  concerned  in  employing  wool  combers,  weavers,  or  other  labourers 
in  the  woollen  manufactory,  shall  pay  to  all  persons  by  them  employed  in 
the  woollen  manufiicture  the  full  wages,  or  other  price  agreed  on,  in  good 
and  lawful  money  of  this  kingdom,  and  shall  not  pay  the  said  wages,  or 
other  price  agreed  on,  or  any  part  thereof,  in  goods,  or  by  way  of  tuck, 
or  in  any  other  manner  than  in  money,  or  make  any  deduction  from  such 
wages  or  price  for  or  on  account  of  any  goods  sold  or  delivered  previous 
to  such  agreement,  by  any  person  or  persons  whatsoever;  and  for  the 
more  easy  recovery  of  the  said  wages,  or  price  agreed  on,  any  two  or 
more  justices    of  the   peace,    within   their  respective  jurisdictions,  are 
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*aiitborizcd  aud  required,  upon  compluiut  made  for  that  purpose,  i-^o-n-i 
to  summon  before  them  the  party  or  parties  offeudiug,  and  for  L  J 
non-payment  of  such  wages,  or  price  agi'ccd  on,  in  money  as  aforesaid,  or 
sufficient  satisfaction  given  for  the  same,  to  the  good  liking  of  the  party 
or  parties  aggrieved,  to  issue  their  warrant  or  warrants  under  their  hands 
and  seals,  for  levying  such  wages  or  price  due  as  aforesaid  by  distress  and 
sale  of  the  offender's  goods  and  chattels,  rendering  the  overplus  to  the 
owner;  and  for  want  of  sufficient  distress,  to  commit  the  party  or  parties 
so  offending  to  the  common  gaol  of  the  county,  city,  town,  or  place  where 
such  offence  shall  be  committed,  there  to  remain  without  bail  or  mainprizc 
for  the  space  of  six  months,  or  until  he,  she,  or  they  shall  pay  such  wages 
or  price  agreed  on,  in  money  as  aforesaid,  or  give  full  satisfaction  for  the 
payment  of  the  same,  to  the  good  liking  of  the  party  grieved :  Aud  it  is 
by  the  said  last  mentioned  act  also  further  enacted,  that  if  any  clothier, 
serge  maker,  woollen  or  worsted  stuff  maker,  or  person  concerned  in 
making  any  woollen  cloths,  serges,  or  stuffs,  or  any  way  concerned  in 
employing  wool  combers,  weavers,  or  other  labourers  in  the  woollen 
manufactory,  shall  pay  any  person  or  persons  employed  by  them  their 
wages,  or  other  price  agreed  on,  or  any  part  thereof,  either  in  goods,  or 
by  way  of  truck,  or  in  any  other  manner  than  in  money,  every  person  so 
offending  shall  also  forfeit  and  pay  the  sum  of  ten  pounds,  one  moiety 
thereof  to  the  informer,  and  the  other  moiety  to  the  party  or  parties 
aggrieved,  to  be  levied  by  distress  and  sale  of  the  offender's  goods  as 
aforesaid,  rendering  the  overplus  (if  any  be)  to  the  owner :  And  it  is  by 
the  said  last  mentioned  act  also  provided,  that  it  shall  be  lawful  for  any 
person  aggrieved  by  any  order  or  orders  to  be  made  by  any  two  or  more 
justices  of  the  peace  as  aforesaid,  to  appeal  to  the  justices  of  the  peace 
at  the  next  general  quarter  sessions  to  be  holden  for  the  county,  city, 
division,  parish,  or  place  where  such  order  shall  be  made,  giving  reason- 
able notice  of  such  appeal,  the  reasonableness  of  which  notice  shall  be 
determined  by  the  justices  at  the  quarter  sessions  to  which  such  appeal 
is  made ;  and  if  it  shall  appear  to  them  that  reasonable  time  or  notice 
was  not  given,  then  they  shall  adjourn  the  said  appeal  to  the  next  quarter 
sessions,  and  then  and  there  finally  hear  and  determine  the  same;  aud  the 
justices  who  in  the  general  quarter  sessions  shall  hear  the  matter  shall 
have  power  to  award  reasonable  costs  to  either  party,  as  to  them  shall 
seem  just :  And  it  is  by  the  said  last  mentioned  act  also  further  enacted, 
that  if  any  person  or  persons  shall  assault  or  abuse  any  master  wooll 
comber,  master  weaver,  or  other  person  concerned  in  any  of  the  woollen 
manufactures,  whereby  any  such  master  or  other  person  shall  receive  any 
bodily  hurt  for  not  complying  with,  or  not  conforming  or  not  submitting 
to  any  such  illegal  by-laws,  ordinances,  rules,  or  orders  aforesaid ;  or  if 
any  person  or  persons  shall  write  or  cause  to  be  written,  or  knowiugly 
scud  or  cause  to  be  sent,  any  letter  or  other  writing  *or  message,  pfcOQQ-i 
threatening  any  hurt  or  harm  to  any  such  master  wooll  comber  or  "-  -• 
master  weaver,  or  other  person  concerned  in  the  woollen  manufacture,  or 
threatening  to  burn,  pull  down,  or  destroy  any  of  their  houses,  or  out- 
houses, or  to  cut  down  or  destroy  an}-  of  their  trees,  or  to  maim  or  kill 
any  of  their  cattle,  for  not  complying  with  any  demands,  claims,  or  pre- 
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tences  of  any  of  bis  or  their  workmen,  or  others  employed  by  them  in 
the  said  manufacture,  or  for  not  conforming  or  not  submitting  to  any 
such  illegal  by-laws,  ordinances,  rules,  or  orders  as  aforesaid,  every  per- 
son so  knowingly  and  willingly  offending  in  the  premises,  being  thereof 
lawfully  convicted,  upon  any  indictment  to  be  found  within  twelve  calen- 
dar months  next  after  any  such  offence  committed,  shall  be  adjudged 
guilty  of  felony,  and  shall  be  transported  for  seven  years  to  some  or  one 
of  his  Majesty's  colonies  or  plantations  in  America,  by  such  ways  and 
means,  and  in  such  manner,  and  under  such  pains  and  penalties,  as  felons 
in  other  cases  are  by  law  to  be  transported  :  And  whereas  it  is  necessary 
that  the  said  several  provisions  and  regulations  in  the  said  last  in  part 
recited  act  should  be  extended  to  journeymen  dyers,  journeyman  hot 
pressors,  and  all  other  persons  employed  in  the  woollen  manufacture  in 
this  kingdom,  and  also  to  journeymen,  servants,  workmen,  and  labourers 
employed  in  the  making  of  felts  or  hats,  and  in  the  manufacture  of  silk, 
mohair,  furr,  hemp,  flax,  linnen,  cotton,  fustian,  iron,  and  leather,  or  any 
manufactures  made  up  of  wooll,  furr,  hemp,  flax,  cotton,  mohair,  or  silk, 
or  of  any  of  the  said  materials  mixed  one  with  another ;  be  it  therefore 
enacted  by  the  authority  aforesaid,  that  the  said  several  before  recited 
clauses  in  the  said  act  made  in  the  twelfth  year  of  his  late  Majesty's  reign, 
and  all  the  provisions,  regulations,  pains,  penalties,  and  forfeitures  therein 
contained,  shall,  from  and  after  the  said  twenty-fourth  day  of  June,  one 
thousand  seven  hundred  and  forty  nine,  extend,  and  be  construed,  deemed, 
and  adjudged  to  extend,  to  journeymen  dyers,  journeymen  hot  pressors, 
and  all  other  persons  whatsoever  employed  in  or  about  any  of  the  woollen 
manufactures  of  this  kingdom,  and  also  to  journeymen,  servants,  work- 
men, and  labourers,  and  all  other  persons  whatsoever  employed  in  the 
making  of  felts  or  hats,  or  in  or  about  any  of  the  manufactures  of  silk, 
mohaii',  furr,  hemp,  flax,  linnen,  cotton,  fustian,  iron,  or  leather,  or  in  or 
about  any  manufactures  made  up  of  wooll,  furr,  hemp,  flax,  cotton,  mohair, 
or  silk,  or  of  any  of  the  said  materials  mixed  one  with  another,  in  as  full 
and  ample  manner  as  the  said  provisions,  regulations,  pains,  penalties, 
and  forfeitures  are  by  the  said  last  mentioned  act  declared  to  extend  to 
the  several  and  respective  persons  therein  named ;  and  the  pains,  penal- 
ties, and  forfeitures  which  shall  be  incurred  by  reason  of  any  offence 
committed  against  the  said  last  mentioned  act,  by  any  person  or  persons 
employed  or  concerned  in  or  about  any  of  the  said  manufactures  herein- 
before enumerated,  shall  be  inflicted,  levied,  and  recovered  in  the  same 
-#oqi-i  manner  as  the  pains,  *penalties,  and  forfeitures  contained  in  the 
L  '"*  J  said  last  in  part  recited  act  are  directed  to  be  inflicted,  levied,  and 
recovered  upon  and  against  the  several  and  respective  persons  therein 
mentioned. (t') 

(y)  So  mucli  of  this  seclion  as  relates  to  combinations  of  workmen,  &c..  is  repealed, 
6  Geo.  4,  c.  29  (ante,  p.  331) :  so  much  as  creates  a  felony  is  repealed  by  9  Geo.  4,  c.  31 
(aiite,  p.  250):  and  so  much  as  relates  to  the  payment  of  wages  in  goods,  by  1  &  2 
"\Vm.  4,  c.  36.    See  1  cSt  2  \Vm.  4,  c.  37,  post,  as  to  wages. 
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17  Geo.  3,  c.  5G. 

An  Act  for  amending  and  rendering  more  effectual  the  several  Laws  noxo 
in  being,  for  the  more  cffectucd  preventing  of  Frauds  and  Abuses  by 
fersons  employed  in  the  Manufacture  of  Hats,  and  in  the  Woollen, 
Linen,  Fustian,  Cotton,  Iron,  Leather,  Fur,  Hemp,  Flax,  Mohair,  and 
Silk(2i-)  Maniifuctures ;  and  also  for  mahing  Provisions  to  prevent 
Frauds  by  Journeymen  Dyers. 

"Whereas  by  an  act  made  in  the  twenty-second  year  of  the  reign  of  his 
late  Majesty  King  George  the  Second  (intituled  ^'An  Act  for  the  more 
effectual  preventing  of  Frauds  and  Abuses  committed  by  Persons  employ- 
ed in  the  Manufacture  of  Hats,  and  in  the  Woollen,  Linen,  Fustian, 
Cotton,  Iron,  Leather,  Fur,  Hemp,  Flax,  Mohair,  and  Silk  Manufactures ; 
and  for  preventing  unlawful  Combinations  of  Journeymen  Dyers  and 
Journeymen  Hotpressers,  and  of  all  persons  employed  in  the  said  several 
manufectures,  and  for  the  better  Payment  of  their  Wages,")  it  was  enacted, 
that  if  any  person  or  persons  whatsoever,  who  should  be  hired  or  em- 
ployed to  make  any  felt  or  hat,  or  to  prepare  or  work  up  any  woollen 
linen,  fustian,  cotton,  iron,  leather,  fur,  hemp,  flax,  mohair,  or  silk  manu- 
factures, or  any  manufactures  made  up  of  wool,  fur,  hemp,  flax,  cotton, 
mohair,  or  silk,  or  of  any  of  the  said  materials  mixed  one  with  another, 
should,  from  and  after  the  twenty-fourth  day  of  June  one  thousand  seven 
hundred  and  forty-nine,  purloin,  embezzle,  secrete,  sell,  pawn,  exchange, 
or  otherwise  unlawfully  dispose  of  any  of  the  materials  with  which  he, 
she,  or  they  should  be  respectively  intrusted,  whether  the  same  or  any 
part  thereof  be  or  be  not  first  wrought,  made  up,  *manufactured,  „„^-. 
or  converted  into  merchantable  wares,  and  should  be  thereof  law-  L  "'-' 
fully  convicted,  in  manner  therein  mentioned,  before  any  one  or  more 
justice  or  justices  of  the  peace  of  the  county,  riding,  division,  city,  liberty, 
town,  or  place  where  such  offence  should  be  committed,  or  where  the  per- 
son or  persons  so  charged  should  reside  or  inhabit,  it  should  and  might  be 
lawful  to  and  for  the  said  justice  or  justices,  by  warrant  under  his  or  their 
hand  and  seal  or  hand  and  seals,  to  commit  the  person  or  persons  so  con- 
victed to  the  house  of  correction  or  other  public  prison  of  such  county, 
riding,  division,  city,  liberty,  town,  or  place,  there  to  be  kept  to  hard  labour 
for  the  space  of  fourteen  days,  and  also  to  order  the  person  or  persons  so 
convicted  to  be  once  publicly  whipped  at  the  market  place  or  some  other 
public  place  of  the  city,  town,  or  place  where  such  offender  or  offenders 
should  be  respectively  committed;  and  in  case  of  a  further  conviction,  in 
manner  before  prescribed  by  the  said  act,  for  or  upon  a  second  or  other 
subsequent  offence  of  the  same  kind,  it  should  and  might  be  lawful  to 
and  for  the  justice  or  justices  before  whom  such  conviction  should  be 
had  to  commit  the  person  or  persons  so  again  offending  to  the  house  of 
correction  or  other  public  prison  as  aforesaid,  there  to  be  kept  to  hard 


{w)  Repealed  as  to  woollen,  linen,  cotton,  flax,  mohair,  and  silk  manufactures,  6  &. 
7  Vict.  c.  40,  post;  and  see  Reg.  v.  Button,  11  Q.  B.  941. 
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labour  for  any  time  not  exceeding  three  months,  nor  less  than  one  month, 
and  also  to  order  the  person  or  persons  so  again  offending  to  be  publicly 
whipped  at  the  market  place  or  some  other  public  place  of  the  city,  town, 
or  place  where  such  offender  or  offenders  should  be  respectively  committed, 
twice  or  oftener,  as  to  such  justice  or  justices  should  appear  reasonable  j 
and  whereas  it  is  thought  necessary  to  vary  the  punishment  for  the 
offences  hereinbefore  recited;  be  it  therefore  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  from  and  after  the  first  day 
of  July  one  thousand  seven  hundred  and  seventy-seven,  so  much  of  the 
said  recited  act  as  prescribes  what  the  punishment  shall  be  in  any  of  the 
cases  before  mentioned,  or  before  whom  such  conviction  shall  be  had, 
whether  for  a  first  offence  or  a  second  or  any  subsequent  offence,  shall  be 
repealed;  and  instead  of  inflicting  the  punishment  so  directed  the  justices 
of  the  peace  before  whom  the  conviction  shall  be,  shall  commit  the  person 
convicted  to  the  house  of  correction  or  other  public  prison,  there  to  be 
kept  to  hard  labour,  in  the  case  of  a  first  offence,  for  any  time  not  less 
than  fourteen  days  nor  more  than  three  months,  and  in  the  case  of  a 
second  or  any  subsequent  offence,''for  any  time  not  less  than  three  months 
nor  more  than  sis  months,  and  may  likewise,  for  the  first,  or  for  any  sub- 
sequent offence,  order  the  person  convicted  to  be  once'publicly  whipped,  if 
such  additional  punishment  shall  by  the  said  justice  or  justices  be  deemed 
proper. 

2.  Provided  always,  and  be  it  further  enacted  by  the  authority  afore- 
r*Q8on  ^'^^'-^'  ^^^^  ^°  person  or  persons  who  shall  be  charged  *with  any 
L  J  offence  or  offences  against  the  said  recited  act  of  the  twenty-second 
year  of  the  reign  of  his  late  Majesty  King  George  the  Second,  shall  be 
liable  to  be  convicted  unless  before  two  or  more  justices  of  the  peace  for 
the  county,  riding,  division,  city,  liberty,  town,  or  place  where  the  offence 
shall  be  committed  ;  anything  contained  in  the  said  recited  act  to  the 
contrary  hereof  notwithstanding. 

3.  And  whereas  by  the  said  act  of  the  twenty-second  year  of  the  reign 
of  his  late  Majesty  King  G-eorge  the  Second  it  was  also  enacted,  that  if 
any  person  or  persons  should  buy,  receive,  accept,  or  take,  by  way  of 
gift,  pawn,  pledge,  sale,  or  exchange,  or  in  any  other  manner  whatso- 
ever, of  or  from  any  person  or  persons  hired  or  employed  to  make  any 
felt  or  hat,  or  to  prepare  or  work  up  the  woollen,  linen,  fustian,  cotton, 
iron,  leather,  fur,  hemp,  flax,  mohair,  or  silk  manufactures,  or  any  man- 
ufactures made  up  of  wool,  fur,  hemp,  flax,  cotton,  mohair  or  silk,  or  of 
any  of  the  said  materials  mixed  one  with  another,  any  thrums  or  ends 
of  yarn,  or  any  other  materials  of  wool,  fur,  hemp,  flax,  cotton,  or  iron,  or 
any  leather,  mohair  or  silk,  whether  the  same  or  any  part  thereof  be  or 
be  not  first  wrought,  made  up,  or  manufiictured,  knowing  the  person  or 
persons,  of  whom,  he,  she,  or  they  so  buy,  receive,  accept,  or  take  the 
said  materials  to  be  so  hired  or  employed  as  aforesaid,  and  not  having 
first  obtained  the  consent  of  the  person  or  persons  so  hiring  or  employ- 
ing him,  her  or  them,  who  should  offer  to  sell,  pawn,  pledge,  exchange, 
or  otherwise  dispose  of  the  said  materials,  or  should  buy,  receive,  accept, 
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or  take,  in  any  manner  whatsoever,  of  or  from  any  other  person  or  per- 
sons whomsoever,  any  of  the  said  materials,  whether  the  same  he  or  be 
not  first  wrought,  made  up,  or  manufactured,  knowing  the  same  to  be  so 
purloined  or  embezzled,  then  and  in  every  such  case  the  person  or  per- 
sons so  buying,  receiving,  accepting,  or  taking  any  said  materials,  being 
thereof  lawfully  convicted  in  manner  before  prescribed  by  the  said  act 
for  the  conviction  of  persons  purloining  or  embezzling,  the  said  mate- 
rials, should  for  the  first  offence,  forfeit  the  sum  of  twenty  pounds,  and 
in  case  the  said  forfeiture  should  not  be  immediately  paid,  the  justice  or 
justices  before  whom  such  conviction  should  be  had  should  commit  the 
party  or  parties  so  convicted  to  the  house  of  correction  or  other  public 
prison  as  aforesaid,  there  to  be  kept  to  hard  labour  for  the  space  of  four- 
teen days,  unless  the  said  forfeiture  should  be  sooner  paid ;  and  if 
within  two  days  before  the  expiration  of  the  said  fourteen  days  the  said 
forfeiture  should  not  be  paid,  the  said  justice  or  justices  is  and  are  there- 
by empowered  and  required  to  order  the  person  or  persons  so  convicted 
to  be  publicly  whipped  at  the  market  place,  or  some  other  public  place 
of  the  city,  town,  or  place  where  such  offender  or  ofi"endcrs  should  be  re- 
spectively committed,  once  or  oftener,  as  to  such  justice  or  justices 
should  appear  reasonable ;  and  in  case  of  a  further  conviction  for  or 
upon  a  second  or  any  other  subsequent  ^offence  of  the  same  j-^^„  ..^ 
kind,  the  person  or  persons  so  again  ofi"euding,  being  thereof  L  J 
convicted  in  manner  before  prescribed  by  the  said  act,  should  for  every 
second  or  other  subsequent  offence  forfeit  the  sum  of  forty  pounds  ;  and 
in  case  the  said  forfeiture  should  not  be  immediately  paid,  the  justice  or 
justices  before  whom  such  conviction  should  be  had  should  commit  the 
party  or  parties  so  convicted  to  the  house  of  correction  or  other  public 
prison  as  aforesaid,  there  to  be  kept  to  hard  labour  for  any  time  not  ex- 
ceeding three  months  nor  less  than  one  month,  unless  the  said  forfeiture 
should  be  sooner  paid ;  and  if  within  seven  days  before  the  expiration  of 
the  time  for  which  such  offender  or  offenders  should  be  so  committed  the 
said  forfeiture  should  not  be  paid,  the  said  justice  or  justices  is  and  are 
thereby  empowered  and  required  to  order  such  offender  or  offenders  to 
be  publicly  whipped  at  the  market  place,  or  some  other  public  place  of  the 
city,  town  or  place,  where  he,  she,  or  they  should  be  respectively  com- 
mitted, twice  or  oftener,  as  to  such  justice  or  justices  should  appear  rea- 
sonable ;  and  the  said  respective  forfeitures  of  twenty  pounds  and  forty 
pounds,  when  recovered,  after  satisfaction  should  have  been  made  there- 
out to  the  party  or  parties  injured,  together  with  such  costs  of  prosecu- 
tion as  should  be  judged  reasonable  by  the  justice  or  justices  before 
whom  such  conviction  should  have  been  had,  should  be  equally  distrib- 
uted amongst  the  poor  of  the  parish  or  place  where  the  person  or  persons 
so  convicted  should  reside  or  inhabit :  And  whereas  it  is  thought  neces- 
sary to  increase  the  pecuniary  penalties  directed  by  the  said  recited  act 
for  the  said  offences  last  mentioned,  and  to  vary  the  application  of  the 
said  penalties  for  the  same,  and  further  to  change  the  consequences  of 
non-payment ;  be  it  therefore  further  enacted,  that  from  and  after  the 
said  first  day  of  July  one  thousand  seven  hundred  and  seventy-seven,  so 
much  of  the  said  recited  act  of  the  twenty-second  of  his   late   Majesty 
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King  George  the  Second  as  enacts  what  the  penalty  or  punishment  shall 
be  for  such  buying,  receiving,  accepting,  or  taking,  by  way  of  gift,  pawn, 
pledge,  sale,  or  exchange,  or  in  any  other  manner,  as  is  described  by  the 
said  act  in  the  terms  aforesaid,  and  how  such  penalty  shall  be  applied, 
and  what  punishment  shall  be  inflicted  in  case  of  non-payment,  shall  be 
repealed ;  and  instead  thereof  the  penalty  for  the  first  offence  shall  be 
any  sum  not  more  than  forty  pounds  nor  less  than  twenty  pounds,  as 
the  justices  before  whom  the  conviction  shall  be  shall  judge  to  be  most 
proper ;  and  every  such  pecuniary  penalty  shall  be  applied,  under  the 
direction  of  the  justices  before  whom  the  conviction  shall  be  in  manner 
following ;  (that  is  to  say,)  in  the  first  place,  the  expenses  of  the  prose- 
cution shall  be  thereout  defrayed,  and  then  such  satisfaction  shall  be 
made  thereout  to  the  party  or  parties  injured  as  the  said  justices  shall 
think  proper,  and  afterwards  so  much  of  the  said  penalty  shall  be  paid 
to  the  informer  or  informers  as  such  justices  shall  think  fit,  not  exceed- 
j.  ing  in  any  case  ten  pounds,  *and  the  remainder,  if  any,  shall  be 

L  '  -I  paid  and  distributed  to  and  amongst  the  poor  of  the  parish, 
town,  or  place  where  the  conviction  shall  be,  or  for  the  use  of  such  pub- 
lic charity  or  charities  as  such  justices  shall  appoint  ;(a-)  and  if  such  pe- 
cuniary penalty  as  aforesaid  shall  not  be  paid  upon  conviction,  the  said 
justices  shall  commit  the  person  convicted  to  the  house  of  correction  or 
other  public  prison,  there  to  be  kept  to  hard  labour  for  any  time  not 
more  than  six  months  nor  less  than  three  months,  as  the  said  justices 
shall  think  fit  to  direct,  unless  such  pecuniary  penalty  shall  be  sooner 
paid;  or  the  said  justices  may  send  the  person  convicted  to  the  house  of 
correction  or  other  public  prison,  there  to  remain  for  three  days,  exclu- 
sive of  the  day  of  commitment,  with  an  order  that  within  the  said  time 
the  person  so  convicted  shall  be  once  publicly  whipped  at  such  market 
place,  or  other  public  place  as  aforesaid. 

4.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and 
after  the  said  first  day  of  July  one  thousand  seven  hundred  and  seventy- 
seven,  if  any  person  or  persons  shall  be  brought  before  any  justices  of 
of  the  peace,  and  shall  be  charged  upon  oath  or  (being  of  the  people 
called  Quakers)  vipon  solemn  affirmation  of  having  been  guilty  of  buy- 
ing, receiving,  accepting,  or  taking,  by  way  of  gift,  pawn,  pledge,  sale, 
or  exchange,  or  in  any  other  manner,  as  is  described  by  the  said  recited 
act,  in  the  terms  aforesaid,  and  it  shall  appear  to  such  justices  that  the 
person  or  persons  so  charged  hath  or  have  been  already  convicted  of  the 
like  offence  for  which  he,  she,  or  they  is  or  are  then  charged,  that  then 
such  justices  shall  not  proceed  to  convict  such  person  or  persons,  but 
shall  commit  him,  her,  or  them  to  the  house  of  correction  or  some  other 
public  prison,  there  to  remain  until  the  next  general  or  general  quarter  ses- 
sions of  the  peace  to  be  held  in  and  for  the  county,  riding,  division,  city, 
liberty,  town  or  place  where  the  offence  shall  have  been  committed,  or 
until  such  offender  or  offenders  shall  have  entered  into  a  recognizance  to 

(x)  As  to  the  distribution  of  the  penalty,  see  now  58  Geo.  3,  c.  51,  which  applies  to 
this  act  allhougli  therein  erroneously  referred  to  as  having  been  passed  in  tlie  thir- 
teenth year  of  Geo.  3.  See  3  Reg.  v.  VVilcoek,  7  Q.  B,  317  ;  In  re  Boolliroyd,  15  M. 
&.  VV.  1. 


APPENDIX.  301 

answer  for  such  offence  at  the  said  next  general  or  general  quarter  ses- 
sions; and  the  justices  in  such  general  or  general  quarter  sessions,  are 
hereby  authorized  and  required  to  take  cognizance  thereof,  and  to  hear 
and  determine  the  same ;  and  if  such  person  shall  be  convicted  upon  the 
oath  or  (being  of  the  people  called  Quakers)  upon  the  affirmation  of  one 
or  more  credible  witness  or  witnesses,  the  person  so  convicted  shall  for- 
feit and  pay  for  such  offence  any  sum  not  more  than  one  hundred  pounds 
nor  less  than  fifty  pounds,  as  the  said  justices  shall  judge  to  be  most 
proper;  and  every  such  penalty  shall  be  *applied  and  disposed  |-^r>c>p-i 
of,  under  the  direction  of  the  said  justices  in  their  general  or  L  J 
general  quarter  sessions,  in  such  manner  and  proportions  as  the  penalty 
hereinbefore  imposed  for  the  first  offence  of  the  like  nature  is  by  this  act 
directed  to  be  applied  and  disposed  of;  and  if  such  penalty  shall  not  be 
paid  on  conviction  the  said  justices  shall  commit  the  person  so  convicted 
to  the  house  of  correction  or  other  public  prison,  there  to  be  kept  to 
hard  labour  for  any  time  not  more  than  six  months  nor  less  than  three 
months,  as  the  said  justices  shall,  in  their  discretion,  think  fit  unless  such 
penalty  shall  be  sooner,  paid,  or  the  said  justices,  may  send  the  person 
convicted  to  the  house  of  correction  or  other  public  prison,  there  to  re- 
main for  three  days,  exclusive  of  the  day  of  commitment,  with  an  order 
that  within  the  said  time  such  person  shall  be  once  publicly  whipped  at 
such  market-place,  or  other  public  place  as  aforesaid. 

5.  And  whereas  many  frauds  are  practised  in  respect  to  such  materials 
as  aforesaid,  by  persons  who  sell  them  knowing  them  to  have  been  pur- 
loined or  embezzled ;  be  it  therefore  further  enacted,  that  after  the  said 
first  day  of  July,  one  thousand  seven  hundred  and  seventy-seven,  if  any 
person  shall  sell,  pawn,  pledge,  exchange,  or  otherwise  unlawfully  dis- 
pose of,  or  offer  to  sell,  pawn,  pledge,  exchange,  or  otherwise  unlawfully 
dispose  of,  any  such  materials  as  aforesaid,  whether  wrought  or  un- 
wrought,  mixed  or  unmixed,  knowing  them  to  have  been  purloined  or 
embezzled,  every  such  person  lawfully  convicted  shall  be  liable  to  the 
same  punishment  as  he  or  she  would  be  liable  to  by  virtue  of  this  act  on 
being  convicted  of  receiving  purloined  or  embezzled  materials  knowing 
them  to  have  been  purloined  or  embezzled. 

6.  And  whereas  such  materials  as  aforesaid  which  have  been  purloined 
or  embezzled  are  frequently  received  by  persons  knowing  the  same  to 
have  been  so  purloined  or  embezzled,  and  such  materials  being  afterwards 
worked  up  or  otherwise  disposed  of  renders  it  difficult  to  convict  such 
offenders;  be  it  therefore  enacted  by  the  authority  aforesaid,  that  from 
and  after  the  said  first  day  of  July  one  thousand  seven  hundred  and 
seventy-seven,  when  any  person  or  persons  shall  be  brought  or  charged 
upon  oath  before  any  two  or  more  justices  of  the  peace,  by  virtue  of  this 
act,  with  being  suspected  of  or  with  having  purloined  or  embezzled  or 
with  having  received  any  such  materials  as  aforesaid,  whether  the  same 
be  wrought  or  unwrought,  mixed  or  unmixed,  knowing  the  same  to  have 
been  either  purloined  or  embezzled  or  received  fi-om  some  person  or  per- 
sons not  entitled  to  dispose  thereof,  and  it  shall  be  made  appear  upon  the 
oath  or  (being  of  the  people  called  Quakers)  upon  the  affirmation  of  one 
or  more  credible  witness  or  witnesses,  to  the  satisfaction  of  such  justices, 
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that  such  person  or  persons  hath  or  have  purloined  or  embezzled  or  hath 
or  have  received  any  such  materials  as  aforesaid,  knowing  the  same  to 
have  been  purloined  or  embezzled  or  received  from  some  person  or  persons 
r*"Q'-n  ^^^  entitled  to  *dispose  thereof,  it  shall  and  may  be  lawful  for  such 
L  -^  j  usti ces,  or  for  the  j  ustices  at  their  general  or  general  quarter  sessions 

of  the  peace,  and  they  are  hereby  respectively  authorized  and  empowered  (if 
they  shall  think  fit)  to  convict  such  person  or  persons  of  having  purloined 
or  embezzled  or  of  having  received  such  materials  as  aforesaid,  knowing  the 
same  to  have  been  purloined  or  embezzled  or  received  from  some  person 
or  persons  not  entitled  to  dispose  thereof,  although  no  proof  shall  be  given 
to  whom  such  materials  belong;  and  the  person  or  persons  so  convicted 
shall  for  every  such  offence  be  subject  to  such  and  the  like  penalties  and 
punishments,  at  the  discretion  of  such  justices  respectively,  as  persons 
convicted  of  buying  or  receiving  any  such  materials  as  aforesaid,  knowing 
the  same  to  have  been  purloined  or  embezzled,  are  by  this  act  subject  and 
liable  to.(^) 

7.  And  whereas  by  the  said  recited  act  of  the  twenty-second  of  King- 
George  the  Second  it  was  also  enacted,  that  if  any  person  or  persons 
intrusted  with  any  of  the  materials  therein  and  hereinbefore  mentioned, 
in  order  to  prepare,  work  up,  or  manufacture  the  same,  should  not  use  all 
such  materials  in  the  preparing,  working  up,  or  manufacturing  the  same, 
and  should  neglect  or  delay,  for  the  space  of  twenty-one  days  after  such 
materials  should  be  prepared,  worked  up,  or  manufactured,  to  return  (if 
required  by  the  owner  or  owners  of  such  materials  so  to  do)  so  much  of 
said  materials  as  should  not  be  used  as  aforesaid,  to  the  person  or  persons 
intrusting  him,  her,  or  them  therewith,  such  neglect  or  delay  should  be 
deemed  a  purloining  or  embezzling  of  such  materials;  and  the  person  or 
persons  so  neglecting  or  delaying,  being  thereof  convicted  in  manner 
thereinbefore  prescribed  for  the  conviction  of  offenders  against  the  said 
act,  should  suffer  the  like  punishment  as  persons  convicted  of  purloining 
or  embezzling  any  of  the  materials  thereinbefore  mentioned  are  by  the 
said  act  rendered  subject  and  liable  to :  And  whereas  the  space  of  twenty- 
one  days  allowed  by  the  said  recited  act  is  thought  too  long  a  time  to  be 
allowed  for  returning  the  said  materials,  under  the  circumstances,  and  in 
manner  aforesaid,  and  it  may  be  proper  to  make  the  punishment  for  not 
returning  such  materials  the  same  as  for  purloining  or  embezzling,  under 
this  act;  be  it  therefore  further  enacted,  that  from  and  after  the  said  first 
day  of  July,  one  thousand  seven  hundred  and  seventy-seven,  so  much  of 
the  said  recited  act  as  allows  twenty-one  days  after  the  preparing,  work- 
ing up,  or  manufacturing  the  said  materials,  for  returning  so  much  of  the 
said  materials  as  shall  not  be  used  in  such  preparing,  working  up,  or  man- 
j-^oqo-|  ufactu'ring,  and  declares  that  the  punishment  for  not  *so  return- 
L  -*  ing  the  said  materials  within  the  said  time  shall  be  the  same 
as  under  the  said  act  is  directed  for  purloining  or  embezzling,  shall 
be  repealed,  and  only  eight  days  shall  be  allowed  for  returning  the  said 


(y)  A  conviction  under  this  act  for  embezzling  materials,  although  confirmed  on 
appeal  cannot  be  removed  by  certiorari,  that  writ  being  taken  awav  by  sect.  22.  See 
Reg.  V.  Cook,  1  Dowl.  N.  S.  300. 
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materials  in  manner  afox'esaid,  and  the  punishment  for  not  returning  them 
within  the  said  eight  days  shall  be  the  same  as  is  by  this  act  directed  to 
be  inflicted  for  purloining  or  embezzling. 

8.  And  whereas  by  the  said  act  of  the  twenty-second  year  of  the  reign 
of  his  late  Majesty  King  George  the  Second  it  is  enacted,  that,  from  and 
after  the  said  twenty-fourth  day  of  June,  one  thousand  seven  hundred  and 
forty-nine,  if  any  person  who  should  be  hired,  retained,  or  employed  to 
prepare  or  work  up  any  of  the  manufactures  thereinbefore  mentioned,  for 
one  mastei",  should  neglect  or  refuse  the  performance  thereof,  by  procur- 
ing or  permitting  himself  or  herself  to  be  subsequently  retained  or  em- 
ployed by  any  other  master  or  person  whatsoever,  before  he  or  she  should 
have  completed  the  work  which  he  or  she  was  first  and  originally  so  hired, 
retained  or  employed  to  perform,  and  which  was  first  delivered  to  him  or 
her,  then  and  in  every  such  case  the  person  so  offending,  being  thereof 
lawfully  convicted  by  the  oath  or  (being  of  the  people  called  Quakers) 
affirmation  of  one  or  more  credible  witness  or  witnesses,  before  one  or 
more  justice  or  justices  of  the  peace  of  the  county,  riding,  division,  city, 
liberty,  town,  or  place  where  the  offence  or  offences  should  be  committed, 
should  be  sent  to  the  house  of  correction,  there  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  one  month:  And  whereas  the  said  provision 
contained  in  the  said  recited  clause  is  not  found  sufficient  for  the  purpose 
intended,  and  it  is  apprehended  that  some  other  provision  more  proper 
ma}'  be  made;  be  it  therefore  further  enacted,  that  from  and  after  the 
said  first  day  of  July,  one  thousand  seven  hundred  and  seventy-seven  the 
whole  of  the  said  last  recited  clause  shall  be  repealed;  and  that  from  and 
after  the  said  first  day  of  July,  one  thousand  seven  hundred  and  seventy- 
seven  if  any  person,  being  hired,  retained,  or  employed  to  prepare  or 
work  up  any  materials,  whether  mixed  or  unmixed,  for  any  master  or 
masters,  shall  wilfully  neglect  or  refuse  the  performance  thereof  for  eight 
days  successively,  or,  having  taken  in  any  materials,  whether  mixed  or 
unmixed,  for  manufacture,  from  one  master,  or  two  or  more  masters  being 
copartners,  shall  afterwards  take  in  any  materials,  whether  mixed  or  un- 
mixed, for  manufacture,  from  any  other  master  or  masters,  or  shall  pro- 
cure or  permit  himself  or  herself  to  be  employed  or  retained  in  any  other 
occupation  or  employment  whatsoever  sooner  than  eight  days  before  the 
completion  of  the  work  first  taken,  then  and  in  every  such  case  such  per- 
son, being  thereof  lawfully  convicted  by  the  oath  or  (being  of  the  people 
called  Quakers)  affirmation  of  one  or  more  credible  witness  or  witnesses, 
before  two  or  more  justices  of  the  peace  of  the  county,  riding,  division, 
city,  liberty,  town,  or  place  where  the  *offence  or  offences  shall  ^oon-i 
be  committed,  shall  be  sent  to  the  house  of  correction  or  other  L  "^  J 
public  prison,  there  to  be  kept  to  hard  labour  for  any  time  not  exceeding 
three  months  nor  less  than  one  month. 

9.  And  whereas  it  frequently  happens  that  persons  receive  the  said 
materials  in  fictitious  names,  in  order  to  be  manufactured,  and  that  persons 
receive  such  materials  in  their  own  names,  in  order  to  be  manufactured 
by  themselves,  and  afterwards  deliver  the  same  to  others  to  be  manufac- 
tured, without  the  knowledge  or  consent  of  the  owners  thereof,  and  that 
carriers,  or  other  persons  employed  to  deliver  materials  to  workmen  to  be 
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prepared  or  manufactured,  do  designedly  deliver  such  materials  to  other 
persons  than  those  intended  by  the  owners  of  such  materials;  be  it  there- 
fore further  enacted  by  the  authority  aforesaid,  that  from  and  after  the 
said  first  day  of  Jn\j,  one  thousand  seven  hundred  and  seventy-seven,  if 
any  person  shall  receive  any  of  the  aforesaid  materials  in  a  fictitious  name, 
in  order  to  be  manufactured,  or  if  any  person  shall  receive  in  his  or  her 
own  name  any  of  the  said  materials,  in  order  to  be  manufactured  by  him- 
self or  herself,  and  afterwards  deliver  the  same,  or  any  part  thereof,  to 
any  other  person,  to  be  manufactured,  (without  the  consent  of  the  owner 
thereof),  or  if  any  carrier,  or  other  person  employed  to  deliver  any  such 
materials  to  any  workman,  to  be  prepared  or  wrought  up,  shall  designedly 
deliver  the  same  to  any  other  person  than  the  person  to  whom  such  mate- 
rials were  ordered  or  intended  to  be  delivered  by  the  owner  thereof,  all 
and  every  person  and  persons  offending  in  any  of  the  cases  aforesaid  shall, 
for  such  offence  be  liable  to  prosecution,  in  the  same  manner  and  to  the 
same  punishment  as  is  by  this  act  directed  in  respect  to  persons  taking  in 
any  of  the  said  materials,  in  order  to  work  up,  and  afterwards  wilfully 
neglecting  or  refusing  the  performance  of  their  work  for  the  space  of  time 
aforesaid. 

10.  And  whereas  it  frequently  happens  that  materials  used  in  the  man- 
ufactures before  mentioned  are  found  or  known  to  be  concealed  in  the 
possession  of  persons  who  have  received  the  same,  knowing  them  to  be 
purloined  or  embezzled,  or  of  persons  known  not  to  be  entitled  to  dispose 
of  the  same  :  And  whereas  the  discovery  and  conviction  of  the  purloiners 
and  embezzlers,  buyers  and  receivers  of  such  materials,  is  full  of  difficulty, 
from  the  close  and  clandestine  manner  in  which  the  offence  is  committed, 
and  there  is  still  greater  difficulty  in  proving  whose'property  such  materials 
are;  and  it  would  tend  to  the  discouragement  and  suppression  of  such 
offences  if  the  discovery  and  conviction  of  such  offenders  were  rendered 
more  easy:  And  whereas  by  the  said  recited  act  of  the  twenty-second 
year  of  his  late  Majesty  King  George  the  Second,  justices  of  the  peace, 
after  conviction  of  any  offender  for  purloining  or  embezzling  the  said  ma- 
terials, or  for  buying  or  receiving  the  same,  are  authorized  to  grant  war- 
r*^Qm  ^^'^^^  ^°^"  searching  the  houses  *and  other  places  of  the  persons  so 
L  -I  convicted,  but  no  such  authority  is  given  before  conviction,  nor 
in  any  other  house  or  place  except  such  as  belongs  to  a  person  convicted ; 
be  it  therefore  further  enacted,  that  it  shall  and  may  be  lawful  for  any 
two(,-j)  justices  of  the  peace  of  any  county,  riding,  division,  city,  liberty, 
town,  or  place,  upon  complaint  made  to  them  upon  oath  by  any  one  credible 
person,  or  (being  of  the  people  called  Quakers)  upon  solemn  affirmation, 
that  there  is  cause  to  suspect  that  any  such  purloined  or  embezzled  mate- 
rials, whether  mixed  or  unmixed,  wrought  or  unwrought,  are  concealed 
in  any  dwelling-house,  outhouse,  yard,  garden,  or  other  place  or  places, 
by  virtue  of  a  warrant  under  their  hands  and  seals,  (a)   to  cause   every 

(z)  If  the  complaint  is  made  to  different  justices  from  those  wlio  determine  it,  the 
conviclioti  should  state  that,  as  required  by  3  Geo.  4,  c.  23,  s.  2,  a  conviction  which 
omitted  such  statement  was  quashed;  Reg.  v.  Wilcock,  7  Q.  B.  .317.  g! 

(ti)  A  search  warrant  under  this  sect,  is  necessary  to  justify  entering  a  house  to  || 

search  for  embezzled  materials;  Davis  v.  Nest,  6  C.  &.  P.  167.     But  in  trespass  for 
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such  dwelling-house,  outhouse,  yard,  garden,  or  place  to  bo  searched  in 
the  daytime,  and  if  any  such  materials  suspected  to  be  purloined  or  em- 
bezzled shall  be  found  thez'cin,  to  cause  the  same,  and  the  person  or  per- 
sons in  whose  house,  outhouse,  yard,  garden,  or  other  place  the  same 
shall  be  found,  to  be  brought  before  any  two(Jj)  justices  of  the  peace  for 
the  same  county,  riding,  division,  city,  liberty,  town,  or  place,  and  if  the 
said  person  or  persons  shall  not  give  an  account  to  the  satisfaction  of  such 
justices  how  he,  she,  or  they  came  by  the  same,  then  the  said  persou  or 
person  so  offending  shall  be  deemed  and  adjudged  guilty  of  a  misdemea- 
nor, and  shall  be  punished  in  manner  hereinafter  mentioned,  although 
no  proof  shall  be  given  to  whom  such  materials  belong.rc) 

11.  And  be  it  further  enacted,  that  every  peace  officer,  constable 
headborough,  or  tythingman  in  every  county,  city,  town  corporate,  or  other 
place  where  there  shall  be  officers,  and  every  beadle  within  his  ward, 
parish,  or  district,  and  every  watchman,  during  such  time  only  as  he  is 
ou  his  duty,  shall  and  may  apjjrehend  or  cause  to  be  apprehended  all  and 
every  ^person  or  persons  who  may  reasonably  be  suspected  of  .vonn 
having  or  carrying  or  any  ways  conveying,  at  any  time  after  L  '^  J 
sunsetting  and  before  sunrising,  any  of  such  materials  suspected  to  be 
purloined  or  embezzled,  and  the  same,  together  with  such  pei'son  or 
persons,  as  soon  as  conveniently  may  be,  convey  or  carry  before  any  two 
justices  of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town, 
or  place  within  which  the  suspected  person  or  persons  shall  be  appre- 
hended; and  if  the  person  or  persons  so  apprehended  in  conveying  any 
such  materials  shall  not  produce  the  parties,  duly  entitled  to  dispose 
thereof,  from  whom  he,  she,  or  they  bought  or  received  the  same,  or  some 
other  credible  witness,  to  testify  upon  oath  or  (being  of  the  people  called 
Quakers)  upon  solemn  affirmation  to  the  sale  or  delivery  of  the  said  ma- 
terials (which  oath  or  affirmation  respectively  such  justices  ai-e  hereby 
empowered  to  administer)  or  shall  not  give  an  account,  to  the  satisfaction 
of  such  justices,  how  he,  she,  or  they  came  by  the  same,  then  the  said 
person  or  persons  so  apprehended  shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanor,  and  be  punished  in  manner  hereinafter  mentioned, 
although  no  proof  shall  be  given  to  whom  such  materials  belong. 

12.  Provided  always,  and  be  it  further  enacted,  that  in  either  of  the 
two  cases  last  before  mentioned,  when  any  person  or  persons  who  shall 
be  brought  before  any  two  justices  of  the  peace  shall  request  of  such  jus- 
tices to  appoint  a  reasonable  time  to  produce  the  person  or  persons,  duly 
entitled  to  sell  or  dispose  of  the  same,  or  from  whom  he,  she,  or  they 
bought  or  received  the  same,  or  some  one  or  more  credible  witness  or 
witnesses  to  prove  the  sale  or  delivery  thereof,  then  and  in  such  case  it 
shall  and  may  be  lawful  for  the  said  justices,  and  they  are  hereby  autho- 

breaking  and  entering  the  house  of  A.,  and  taking  his  woollen  yarn,  the  defendant 
may,  under  not  guilty,  shew  a  condemnation  of  the  yarn  under  this  statute;  as  tliul 
shews  that  A.  could  have  no  property  in  it;  ibid. 

(b)  See  note  (2)  supra. 

(c)  In  a  conviction  under  this  sect,  it  is  not  necessary  to  state  llie  ownership  of  the 
goods;  In  re  Boolliroyd,  15  M.  &,  W.  1  ;  and  see  ibid,  as  to  distribution  of  penalty. 
As  to  an  indiclment  for  perjury  committed  by  exhibiting  false  information  under  this 

'  sect,  see  Reg.  v  Goodfellow.Carr.  &  M.  569. 
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rized  and  required  to  appoint  such  reasonable  time  as  aforesaid,  and  to 
issue  out  a  summons  to  the  constable  or  other  peace  officer  of  the  parish 
or  place  where  such  person  or  persons,  or  such  witness  or  witnesses,  shall 
respectively  reside,  requiring  him,  her,  or  them  to  appear  before  two  or 
more  justices  at  such  time  and  place  as  shall  be  so  appointed  by  such  jus- 
tices, in  order  to  be  examined  and  give  evidence  on  oath  or  (being  of  the 
people  called  Quakers)  solemn  affirmation  of  the  several  matters  aforesaid ; 
but  such  person  or  persons,  at  the  time  of  making  such  request,  shall 
enter  into  a  recognizance,  with  or  without  surety  or  sureties,  as  such  jus- 
tices shall  think  proper,  for  his,  her,  or  their  appearance  before  them  at 
the  time  so  to  be  set,  or,  for  want  of  such  recognizances  as  aforesaid,  shall 
be  committed  until  the  time  that  shall  be  set  or  appointed  by  the  said 
justices  for  the  appearance  of  such  party  or  parties,  witness  or  witnesses; 
and  if  at  such  appointed  time  such  person  or  persons  shall  be  convicted 
r  *RQ'>T  ^^  ^^^  ^^  *^^  offences  aforesaid, (cZ)  *then  and  in  such  case,  he,  she  or 
L  '  ^-^  they  shall  suffer  such  punishment  as  is  hereinbefore  directed  to  be 
inflicted  on  persons  guilty  of  such  offences. 

13.  And  be  it  further  enacted,  that  where  any  person  or  persons  shall 
be  convicted  of  a  misdemeanor  in  either  of  the  two  cases  last  before  men- 
tioned it  shall  and  may  be  lawful  for  the  justices  before  whom  the  con- 
viction shall  be  to  cause  the  said  materials  so  found  or  seized  as  aforesaid 
to  be  deposited  in  the  hands  of  the  churchwardens  or  overseers  of  the 
poor  of  the  place  where  such  materials  shall  be  found  or  seized,  or  in  any 
other  convenient  place,  for  any  time  not  exceeding  thirty  days,  and  in  the 
mean  time  to  order  the  said  churchwardens  and  overseers  of  the  poor,  or 
one  of  them,  to  insert  an  advertisement  in  some  one  or  more  of  the  public 
newspapers  usually  published  or  circulated  in  or  near  such  place,  or  other- 
wise to  cause  notice  to  be  given  by  some  public  crier,  and  by  fixing  on  the 
church  or  chapel  door  notice  describing  such  materials,  and  where  the 
same  are  so  deposited,  to  the  end  that  persons  having  lost  such  materials, 
or  any  reputable  person  or  persons  in  their  behalf,  may  come  and  claim 
the  same ;  and  in  case  any  person  or  persons  can  prove  his,  her,  or  their 
property  in  the  said  materials  upon  oath,  or  (being  of  the  people  called 
Quakers)  upon  his,  her,  or  their  solemn  affirmation,  to  the  satisfaction  of 
any  two  justices  of  the  peace  for  such  county,  riding,  division,  city, 
liberty,  town,  or  place,  then  such  justices  shall  order  restitution  of  such 
materials  to  the  owner  or  owners  thereof,  after  paying  the  reasonable 
charges  of  removing,  depositing,  and  giving  public  notice  of  the  same ; 
but  if  before  the  end  of  the  said  thirty  days  no  person  or  persons  shall 
come  and  prove  his,  her,  or  their  property  in  such  materials,  nor  any  re- 
putable person  or  persons  on  his,  her,  or  their  behalf,  then  the  said  jus- 
tices shall  order  and  direct  the  same  to  be  sold  for  the  best  price  that  can 
reasonably  be  had,  and  after  deducting  such  charges  as  aforesaid,  together 
with  the  charges  of  sale,  one  moiety  of  the  money  arising  fi-om  such  sale 

(c7)  A  conviction  which  stated,  that  A.  B.  was  convicted  before  tlie  magistrates  upon 
llie  oatli  ofT.  J.,  a  credible  witness,  of  havingr  in  his  possession,  iti  his  dwelling-house, 
certain  materials  used  in  Ihe  woollen  manufacture,  suspected  to  be  embezzled  and  pur- 
loined, to  wit,  &.C.,  he  not  producing  the  parly  from  whom  he  bought  the  same  or 
giving  a  satisfactory  account ;  and  then  going  on  to  adjudicate,  was  held  good  in 
Davis  V.  Nest,  5  C.  &  P.  167. 
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shall  be  given  to  the  person  or  persons,  or  either  of  them,  who  shall  ap- 
prehend or  prosecute  the  offender  or  offenders  guilty  of  either  of  the  mis- 
demeanors aforesaid,  as  the  said  justices  shall  appoint,  and  the  other 
moiety  thereof,  either  to  and  amongst  the  poor  of  the  parish,  town,  or 
place  where  the  conviction  shall  be,  or  to  such  public  charity  or  charities 
as  the  justices  convicting  shall  appoint. 

14.  And  be  it  further  enacted  that  every  person  deemed  *and  ^  .  qoo-i 
adjudged  guilty  of  a  misdemeanor,  in  having  in  his  or  her  pos- L  J 
session  any  materials  suspected  to  be  purloined  or  embezzled,  and  not 
producing  the  party  or  parties,  being  duly  entitled  to  dispose  of  the  same, 
of  whom  he  or  she  bought  or  received  the  same,  nor  giving  a  satisfactory 
account  how  he  or  she  came  by  the  same,  or  of  a  misdemeanor  in  having, 
carrying,  or  conveying  of  the  said  materials  suspected  to  be  purloined  or 
embezzled,  and  not  producing  the  party  or  parties,  being  duly  entitled  to 
dispose  of  the  same,  of  whom  he  or  she  bought  or  received  the  same,  nor 
any  credible  witness  to  testify  upon  oath  or  (being  of  the  people  called 
Quakers)  upon  solemn  affirmation  the  sal?  or  delivery  thereof,  nor  giving 
a  satisfactory  account  how  he  or  she  came  by  the  same,  ('as  the  case  shall 
be,)  shall  for  every  such  misdemeanor  forfeit,  for  the  first  offence,  the  sum 
of  twenty  pounds,  and  for  the  second  offence  the  sum  of  thirty  pounds,  and 
for  every  subsequent  offence  the  sum  of  forty  pounds ;  all  which  said  re- 
spective forfeitures  shall  and  may  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  every  such  offender,  (rendering  to  him  or  her  the 
overplus  after  charges  of  the  said  distress  and  sale  deducted,)  by  warrant 
under  the  hands  and  seals  of  the  justices  before  whom  such  offenders  shall 
be  deemed  and  adjudged  guilty,  of  which  forfeiture  one  moiety  shall  be 
paid  to  the  informer,  and  the  other  moiety  thereof  to  and  amongst  the 
poor  of  the  parish,  town,  or  place  where  such  conviction  shall  be,  or  to 
such  public  charity  or  charities  as  the  justices  convicting  shall  appointj^e) 
and  if  no  sufficient  distress  shall  be  found  whereon  to  levy  the  said  re- 
spective forfeitures,  then  the  said  justices  shall  and  may  commit  every 
such  offender  so  respectively  deemed  and  adjudged  guilty  as  aforesaid  to 
the  common  gaol  or  other  prison  or  house  of  correction  within  his  or  their 
jurisdiction,  without  bail  or  maiuprize,  for  the  space  of  one  mouth  for  the 
first  offence,  and  for  the  second  offence  for  the  space  of  two  months,  and 
for  every  subsequent  offence  for  the  space  of  six  mouths. 

15.  And  whereas  it  sometimes  happens,  by  occasion  of  the  very  long 
detention  of  such  materials  as  aforesaid,  delivered  out  to  journeymen  or 
other  persons  employed  to  work  up  the  same,  it  cannot  be  known  to  the 
master  or  owners  of  such  materials  whether  the  same  may  have  been  pur- 
loined or  embezzled,  or  whether  the  said  materials  are  wholly  or  in  part 
wrought  or  begun  to  be  wrought,  or  in  what  state  or  condition  such  ma- 
terials may  be  ;  for  remedy  whereof  be  it  further  enacted,  that  from  and 
after  the  said  first  day  of  July  one  thousand  seven  hundred  and  seventy- 
seven  it  shall  be  lawful  for  the  owner  or  owners  of  any  such  materials, 
from  time  to  time,  as  occasion  shall  require,  to  demand  entrance,  and 
enter,  at  all  seasonable  *hours  in  the  daytime,  into  the  shops  or  ^  jkoqi-i 
outhouses  of  any  person  or  persons  employed  by  him  or  them  to  L  J 

(e)  As  to  distribution  of  the  penalty,  see  ante,  p.  385,  note  (j). 
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work  up  any  of  the  said  materials,  or  other  place  or  places  where  the 
work  shall  be  carried  on,  and  there  to  inspect  the  state  and  condition  of 
such  materials;  and  in  case  of  refusal  by  any  such  person  or  persons  so 
employed  to  permit  such  entrance  or  inspection,  he,  she,  or  they  so  re- 
fusing shall  forfeit  and  pay  such  sum  of  money,  not  exceeding  forty  shil- 
lings nor  less  than  ten  shillings,  as  the  justices  before  whom  he,  she,  or 
they  shall  be  convicted  shall  think  proper,  to  be  recovered  and  applied  in 
the  same  manner  as  is  by  this  act  directed  for  the  misdemeanor  of  being 
in  the  possession  of  any  such  materials  without  being  able  to  account 
satisfactorily  for  such  possession. 

16.  And  whereas  the  said  recited  act  of  the  twenty-second  year  of  the 
reign  of  his  late  majesty  king  George  the  Second  contains  no  provision  for 
the  protection  and  recovery  of  the  tools  and  implements  with  which  any 
person  or  persons  employed  in  preparing,  working  up,  or  manufacturing 
such  materials  as  aforesaid  shall  be  intrusted  for  that  purpose,  nor  any 
provision  in  respect  to  the  drugs  and  ingredients  used  in  dyeing,  pwpar- 
ing,  or  manufacturing  such  of-'the  said  materials  as  are  usually  dyed, 
prepared  or  manufactured ;  be  it  therefore  enacted,  that  from  and  after 
the  said  first  day  of  July  one  thousand  seven  hundred  and  seventy-seven 
every  penalty  or  punishment  directed  by  or  other  provision  contained  in 
the  said  recited  act  in  respect  to  the  said  materials,  so  far  as  the  said 
recited  act  is  not  varied  by  this  act,  and  all  the  provisions  in  this  act 
contained  in  respect  to  the  said  materials,  shall  extend  and  be  applicable 
to  any  tool  or  tools  and  implement  or  implements,  with  which  any  person 
or  persons  shall  be  intrusted  for  making,  working  up,  or  manufacturing 
the  said  materials,  and  also  to  any  drug  or  drugs,  ingredient  or  ingre- 
dients, with  which  any  person  or  persons  shall  be  intrusted,  for  the 
purpose  of  dyeing,  preparing,  or  manufacturing  such  of  the  aforesaid  ma- 
terials as  are  usually  dyed,  prepared,  or  manufactured,  in  the  same  man- 
ner as  if  the  said  tools  and  implements,  drugs,  and  ingredients  were 
particularly  mentioned  both  in  the  said  recited  act  and  in  the  preceding 
provisions  of  this  act. 

17.  And  whereas  journeymen  dyers,(/)  servants,  and  *appren- 
L  J  tices  frequently  abuse  the  trust  reposed  in  them,  by  dyeing  goods 

for  their  own  profit,  without  the  consent  of  their  masters;  be  it  therefore 
enacted,  that  from  and  after  the  said  first  day  of  July  one  thousand  seven 
hundred  and  seventy-seven,  if  any  person  hired,  retained,  or  employed  as 
a  journeyman  dyer,  or  as  a  servant  or  apprentice,  in  the  dyeing  of  any 
felt  or  hat,  or  any  woollen,  linen,  fustian,  cotton,  leather,  fur,  flax,  mo- 
hair, or  silk  materials,  whether  the  same  shall  be  wrought  or  unwrought, 
or  shall  be  mixed  or  unmixed  with  other  of  the  said  materials,  shall, 
without  the  consent  of  the  master,  person,  or  persons  by  whom  such  jour- 
neyman, servant,  or  apprentice  shall  be  hired,  retained,  or  employed,  wil- 

(/")  This  act  is  not  repealed  as  to  dijers  by  6  &  7  Vict.  c.  40;  see  sec.  34,  wliich 
confines  that  act  to  manvfaclures :  see'll  Q.  B.  941.  Where  a  dyer  permitted  his 
servants  to  use  his  dye,  &c.,  fur  their  own  materials  and  such  as  he  entru.sted  them  with, 
but  they  made  a  profit  by  using  them  for  other  materials  without  his  knowledge,  and 
there  was  no  proof  of  a  conspiracy  besides  the  concurrence  in  that  act;  it  was  held, 
that  assuming-  the  act  itself  to  be  a  larceny,  the  servants  might  sliU  be  convicted  of  the 
conspiracy  as  a  distinct  otfcnce  ;  Reg.  v.  Button,  11  Q.  B.  929. 
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fully  dye  any  of  the  said  materials,  wliether  wrought  or  unwrougbt,  or 
mixed  or  unmixed  with  other  of  the  said  materials,  or  without  sucli  con- 
sent shall  wilfully  receive  any  such  materials  as  aforesaid,  for  the  pur- 
pose of  dyeing  the  same,  whether  the  same  shall  be  dyed  or  prepared  for 
dyeing,  he  or  she  so  guilty  of  either  of  the  said  offences  shall  for  the  first 
offence  forfeit  the  sum  of  ten  shillings,  and  for  the  second  offence  the  sum 
of  twenty  shillings,  and  for  every  subsequent  offence  the  sum  of  forty 
shillings ;  or  if  any  person  shall  procure  any  such  materials  as  aforesaid 
to  be  dyed  by  any  person  so  hired,  retained,  or  employed  as  a  journey- 
man, servant,  or  apprentice,  without  the  consent  of  his  or  her  master  or 
employer,  or  shall  offer  any  such  materials  to  any  such  journeyman,  ser- 
vant, or  apprentice,  for  the  purpose  aforesaid,  he  or  she  so  offending,  being 
thereof  lawfully  convicted  by  the  oath  or  (being  of  the  people  called  Qua- 
kers) affirmation  of  one  or  more  credible  witness  or  witnesses,  before  two 
or  more  justices  of  the  peace  for  the  county,  riding,  division,  city,  liberty, 
town,  or  place  where  the  offence  shall  be  committed,  shall  for  the  first 
offence  forfeit  the  sum  of  five  shillings,  -and  for  the  second  offence  the 
sum  of  twenty  shillings,  and  for  every  subsequent  offence  the  sum  of  four 
pounds;  and  each  of  the  said  penalties  shall  be  paid  to  the  informer  or 
informers,  and  in  case  of  non-payment  on  conviction  the  person  so  con- 
victed shall  be  committed  by  the  justices  before  whom  the  conviction  shall 
be  to  the  common  goal  or  house  of  correction,  to  remain  for  any  time  not 
exceeding  one  month,  as  such  justice  shall  order  and  direct. 

18.  Provided  always,  and  be  it  further  enacted,  that  any  inhabitant  of 
any  parish,  township,  or  place  in  which  any  offence  shall  be  committed 
contrary  to  the  act  of  the  twelfth  year  of  the  reign  of  his  late  Majesty 
King  George  the  First,  or  contrary  to  the  act  of  the  twenty-second  year 
of  his  late  Majesty  King  Greorge  the  Second,  or  contrary  to  this  act,  shall 
be  deemed  a  competent  witness,  notwithstanding  his  or  her  being  an 
inhabitant  of  such  parish,  township,  or  place. 

*19.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  r^onp-i 
it  shall  and  may  be  lawful  to  and  for  any  one  justice  of  the  peace  L 
of  any  county,  riding,  division,  city,  liberty,  town,  or  place,  and  he  is 
hereby  required,  upon  complaint  to  him  made  upon  oath  or  (if  the  person 
complaining  be  of  the  people  called  Quakers)  solemn  affirmation,  of  any 
offence  committed  against  this  act,  within  the  same  county,  riding,  divi- 
sion, city,  liberty,  town,  or  place,  to  issue  his  warrant  for  apprehending, 
and  bringing  before  any  two  or  more  justices  of  the  peace  of  the  same 
county,  riding,  division,  city,  liberty,  town,  or  place,  the  person  or  per- 
sons charged  with  such  offence;  and  the  justices  before  whom  such  per- 
son or  persons  shall  be  brought  are  hereby  authorized  and  required  to 
hear  and  determine  the  matter  of  such  complaint,  and  to  proceed  to  judg- 
ment and  conviction  thereupon. 

20.  And  whereas  the  said  act  of  the  twenty-second  year  of  the  reign  of 
his  late  Majesty  King  George  the  Second  only  gives  an  appeal  from  an  order 
of  any  justice  or  justices  of  the  peace  to  the  general  or  general  quarter  ses- 
sions of  the  peace  where  an  order  is  made  by  any  justice  or  justices  of  the 
peace  in  the  case  of  the  buyer  or  receiver  of  such  purloined  or  embezzled 
materials  as  aforesaid,  and  in  respect  to  the  sale  or  disposal  of  such  mate- 
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rials  found  on  searching  by  warrant,  after  any  conviction  for  purloining 
or  embezzling,  or  for  receiving  or  buying  sucbi  purloined  or  embezzled 
materials;  and  whereas  it  is  thought  more  proper  to  give  a  right  of  ap- 
pealing in  the  case  of  other  orders  of  any  justice  or  justices  of  the  peace 
to  be  made  by  force  of  an  act  made  in  the  twelfth  year  of  the  reign  of  his 
late  Majesty  King  George  the  First,  (intituled  "  An  Act  to  prevent  un- 
lawful Combinations  of  Workmen  employed  in  the  Woollen  Manufac- 
tures, and  for  better  payment  of  their  Wages,")(r/)  and  of  the  said  act, 
and  also  in  the  case  of  all  orders  to  be  made  by  any  justices  of  the  peace 
under  this  act;  be  it  therefore  further  enacted,  that  if  any  person  shall 
think  himself  or  herself  aggrieved  by  the  order  or  judgment  of  any  two 
justices  before  whom  he  or  she  shall  have  been  convicted  of  any  of  the 
offences  in  the  said  acts  of  the  twelfth  year  of  the  reign  of  King  George 
the  First  and  the  twenty-second  year  of  the  reign  of  King  George  the 
Second,  or  in  this  act,  such  person  may  appeal,  and  the  said  justices  are 
hereby  required  to  make  known  to  such  person,  at  the  time  of  such  con- 
viction his  or  her  right  to  appeal, (7i)  to  the  next  general  or  general 
r*RQ7n  ^^^'^^"''6^  sessions  of  the  peace  to  be  holden  for  the  *county,  riding, 
L  J  division,  city,  liberty,  town,  or  place  where  such  conviction  shall 
have  been  made  (such  person  at  the  time  of  such  conviction  giving  to  such 
justices  notice  in  writing  of  his  or  her  intention  to  appeal,  and  also  enter- 
ing into  a  recognizance,  at  the  time  of  such  notice,  with  sufficient  sureties, 
conditioned  to  try  such  appeal,  and  to  abide  the  judgment  of  and  pay 
such  costs  as  shall  be  awarded  by  the  justices  at  such  sessions;)  but  if 
the  person  giving  such  notice  of  appeal  shall  not  at  the  time  of  giving 
such  notice  enter  into  such  recognizance  as  aforesaid,  then  the  justices  to 
whom  such  notice  of  appeal  shall  have  been  given  shall  and  may  commit 
such  person  or  persons  to  the  house  of  correction  or  other  public  prison 
of  such  county,  riding,  division,  city,  liberty,  town,  or  place,  there  to 
remain  until  the  said  next  general  or  general  quarter  sessions  of  the  peace 
to  be  holden  in  and  for  such  place,  unless  such  recognizance  shall  be 
sooner  entered  into;(i)  and  the  said  justices  before  whom  such  conviction 
shall  have  been  made,  or  any  other  two  or  more  justices  of  the  same 
county,  riding,  division,  city,  liberty,  town,  or  place,  are  hereby  empow- 
ered and  required  to  take,  and  the  justices  at  such  sessions  are  hereby 
authorized  and  required^  upon  due  proof  made  of  such  notice  of  appeal, 

{g)  As  to  wagfes  see  1  &  2  Wm.  4,  c.  37,  post. 

{h)  If  they  make  known  to  a  parly  convicted  his  right  to  appeal,  and  he  declines 
appeahng,  they  need  not  proceed  to  inform  him  of  the  necessary  steps  to  be  taken  in 
order  to  appeal;  Rex  v.  Justices  of  West  Riding  of  Yorkshire,  3  I\I.  &,  S.  494. 

(?)  Where  a  party  convicted  under  this  act  gave  notice  of  appeal,  and  was  commif- 
Icd  for  not  entering  into  recognizance,  and  by  the  practice  of  the  sessions  the  appeal 
was  to  be  entered  and  the  order  for  hearing  it  obtained  by  the  party  disputing  the  con- 
viction; hut  the  party  not  having  entered  the  appeal  the  sessions  dischaiged  him; 
scmble,  that  the  convicting  magistrates  had  no  longer  power  to  commit  in  execution 
of  the  conviction  ;  but  at  any  rate  no  mandamus  should  be  granted  to  coinpel  them  to 
do  so  ;  Reg.  v.  Twyford,  5  A.  &  E.  430  ;  but  see  Reg.  v.  Bolton,  infra.  A  parly  con- 
victed under  sect.  8,  entered  into  recognizance  and  gave  notice  of  appeal,  which  he 
afterwards  abandoned.  At  the  sessions,  the  respondents  applied  to  enter  the  appeal, 
and  for  their  costs  incurred  by  not  receiving  notice  of  abandonment:  held,  on  motion 
for  mandamus,  that  the  Recorder  acted  properly  in  refusing  both  anplications  ;  Reg. 
v.  Recorder  of  Bolton,  2  D.  &  L.  510. 
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either  by  the  acknovrleclgmcnt  of  the  justices  to  whom  the  same  shall  have 
been  given,  or  otherwise,  to  hear  and  determine  the  matter  of  the  said 
appeal,  and  to  award  such  costs  as  to  them  shall  appear  just  and  reason- 
able to  be  paid  by  either  party ;  and  if  upon  the  hearing  of  such  appeal 
the  judgment  of  the  justices  before  whom  the  appellant  shall  have  been 
convicted  shall  be  affirmed,  such  appellant  shall,  within  forty-eight  hours 
next  after  the  same  shall  be  so  affirmed,  suffer  such  corporal  punishment 
as  shall  *have  been  directed  to  be  inflicted  upon  him  or  her  for  r:j..oQQ-| 
the  ofi"ence  whereof  he  or  she  shall  have  been  convicted,  or  shall  L  -^ 
immediately  pay  the  sum  which  he  or  she  shall  have  been  adjudged  to 
forfeit,  together  with  such  costs  as  the  justices  in  the  said  sessions  shall 
award  to  be  paid  by  him  or  her,  for  defraying  the  expenses  sustained  by 
the  defendant  or  defendants  in  such  appeal,  or  in  default  of  making  such 
payments  shall  be  committed  to  the  common  gaol  or  house  of  correction, 
in  the  same  manner  and  for  the  same  time,  to  be  computed  from  the 
affirmance  of  such  conviction,  as  shall  be  directed  by  the  original  judg- 
ment of  conviction,  unless  the  person  or  persons  so  convicted  shall  have 
been  imprisoned  under  the  original  conviction,  in  which  case  the  time  for 
which  such  person  or  persons  shall  have  been  so  confined  shall  be  includ- 
ed in  the  order  of  confirmation. 

21.  And  whereas  an  act  passed  in  the  twenty-third  year  of  the  reign  of 
his  late  Majesty  King  George  the  Second,  (intituled  "An  Act  for  the 
more  effectual  punishing  of  Persons  convicted  of  seducing  Artificers  in 
the  Manufactures  of  Great  Britain  or  Ireland  out  of  the  Dominions  of  the 
Crown  of  Great  Britain ;  and  to  prevent  the  Exportation  of  Utensils 
made  use  of  in  the  Woollen  and  Silk  Manufactures  from  Great  Britain 
or  Ireland  into  Foreign  Parts;  and  for  the  more  easy  and  speedy  Deter- 
mination of  Appeals  allowed  in  certain  Cases  by  an  Act  made  in  the  last 
Session  of  Parliament,  relating  to  Persons  employed  in  the  several  Manu- 
factures therein  mentioned")  prescribes  a  form  for  conviction  of  the 
several  offences  mentioned  in  the  said  recited  act  of  the  twenty-second 
of  George  the  Second,  but  such  form  is  not  adapted  to  the  said  last  men- 
tioned act  as  altered  by  this  act;  and  it  may  be  useful  to  have  one  general 
form  for  the  said  recited  act  of  the  twenty-second  of  George  the  Second 
and  this  act ;  be  it  therefore  further  enacted,  that  in  respect  to  all  oifences 
which  from  and  after  the  said  first  day  of  July  one  thousand  seven  hun- 
dred and  seventy-seven  shall  be  committed  against  the  said  recited  act  of 
the  twenty-second  of  George  the  Second,  so  much  of  the  said  act  of  the 
twenty-third  of  George  the  Second  as  prescribes  a  form  of  conviction  for 
offences  against  the  said  act  of  the  twenty-second  of  George  the  Second  shall 
be  repealed  ;  and  that  from  and  after  the  said  first  day  of  July  one  thous- 
and seven  hundred  and  seventj'-seven  the  justices  before  whom  any  offender 
shall  be  convicted  of  any  offence,  either  against  the  said  act  of  the  twenty- 
second  of  George  the  Second,  or  varied  by  this  act,  or  against  this  act,  shall 
cause  the  conviction  to  be  certified  to  the  next  general  or  general  quarter 
sessions  of  the  peace  to  be  held  in  and  for  the  county,  riding,  division, 
city,  liberty,  town,  or  place  where  such  conviction  was  made,  to  be  filed 
with  the  record  of  such  sessions ;  and  such  conviction  shall  and  may  bo 
drawn  up  and  written  on  parchment,  and  certified  in  the  following  form 
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*or  -words,  as  far  as  the  name  of  the  person  and  the  nature  of  the 
L  "^     -^  case  ■will  admit  of;   (that  is  to  say), 

Form  of  Conviction.(Jc\ 

<  Middlesex,   (or  any  other '\  BE  it  remembered,  that  on  the 

^ place,    as    the   case  shall  V  day  of  in  the  year  of  our  Lord 

'5e),  to  wit.  J  A.  B.  was  convicted  before 

'us  of  his  Majesty's  justices  of  the  peace  in  and   for  the   said 

<  county  of  or  for  the  riding  of  the  said  county  of  or 
'  for  the  city,  liberty,  town,  or  place  aforesaid,  in  the  said  county 

'  [as  the  case  shall  be\  of  There  specify  the  offence,  and  when  and 

'■where  the  same  icas  committedl.  Given  under  our  hands  and  seals  the 
'day  and  year  first  above  written.' 

22.  Provided  always,  and  be  it  further  enacted,  that  no  order  made, 
touching  or  concerning  any  of  the  matters  in  this  act  contained,  or  any 
proceedings  to  be  had  touching  the  conviction  of  any  offender  or  offen- 
ders against  the  said  act  of  the  twenty-second  of  G-eorge  the  Second,  or 
this  act,  shall  be  quashed  for  want  of  form,  or  be  removed  or  removeable 
by  certiorari  into  his  Majesty's  Court  of  King's  Bench  ;(Z)  and  the  justi- 
ces before  whom  such  convictions  shall  be  had  shall  cause  the  same, 
drawn  up  in  the  form  aforesaid,  to  be  fairly  written  upon  parchment,  and 
transmitted,  to  the  next  general  or  general  quarter  sessions  of  the  peace 
to  be  held  for  the  county,  riding,  division,  city,  liberty,  town,  or  place 
wherein  such  conviction  was  had,  to  be  filed  and  kept  among  the  records 
of  the  said  general  or  general  quarter  sessions  ;  and  in  case  the  person  or 
persons  so  convicted  shall  appeal  from  the  judgment  of  the  said  justices 
to  the  said  general  or  general  quarter  sessions,  the  justices  on  such  gen- 
eral or  general  quarter  sessions  are  hereby  required,  upon  receiving  the 
said  conviction  drawn  up  in  the  form  aforesaid,  to  proceed,  to  the  hearing 
and  determination  of  the  matter  of  the  said  appeal,  according  to  the  direc- 
tion of  the  said  act,  any  law  or  usage  to  the  contrary  notwithstanding. 

23.  Provided  also,  and  be  it  further  enacted,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  repeal  any  former  law  or 
laws  now  ia  being  for  the  punishment  of  any  of  the  offences  hereinabove 
specified,  except  so  far  as  particularly  expressed  by  this  act;  and  no 
ofi'ender  who  shall  have  been  proceeded  against  upon  or  by  virtue  of 
this  act  for  any  of  the  offences  herein  specified  shall  for  the  same  offence 
be  afterwards  proceeded  against  upon  or  by  virtue  of  any  such  former 
law  or  laws. 

r^rlOOl  *"^'  I'^'ovided  also,  and  be  it  further  enacted,  that  nothing 
L  J  contained  in  this  act  shall  extend  to  or  affect  any  person  or  per- 
sons for  any  offence  committed  or  to  be  committed  against  the  said  recited 
act  of  the  twenty-second  year  of  the  reign  of  his  late  Majesty  King 
George  the  Second,  before  the  said  first  day  of  July  one  thousand  seven 
hundred  and  seventy-seven,  but  all  and  every  such  offender  and  offenders 

{k)  See  Reg.  v.  Wilcock,  7  Q.  B.  317;  In  re  Boothroyd,  15  M.  &-  W.  1 ;  11  &  12 
Vict.  c.  43. 

(/)  This  sect,  takes  away  the  writ  of  certiorari  only  from  offences  f<ir  the  first  time 
created  by  22  Geo.  2,  c.  27,  and  does  not  applj'  to  those  created  by  12  Geo.  1,  c.  34,  and 
extended  to  the  silk  and  cotton  trades  by  22  Geo.  2,  c.  27;  Rex  v.  Rogers,  5  B.  &  Aid. 
773,     See  further,  6  &  7  Vict.  c.  40,  post. 
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shall  and  may  be  prosecuted  and  punished  in  the  same  manner  as  if  this 
act  had  not  been  made. 

25.  And  be  it  further  enacted,  that  if  any  suit  or  action  shall  be 
commenced  or  prosecuted  against  any  person  or  persons  for  any  thing- 
done  or  to  be  done  in  pursuance  of  this  act,  every  such  suit  or  action 
shall  be  severally  brought,  laid  and  tried  in  the  county  or  place  where 
the  fact  was  committed,  and  not  elsewhere;  and  the  defendant  or  de- 
fendants in  every  such  action  or  suit  shall  and  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence,  at  any  trial 
to  be  had  thereupon,  and  that  the  same  was  done  in  pursuance  of  and 
by  the  authority  of  this  act ;  and  if  it  shall  appear  to  be  so  done,  or  if 
any  such  suit  or  action  shall  be  brought  in  any  other  county  or  place 
than  where  the  fact  was  committed,  then  the  jury  shall  find  for  the  de- 
fendant or  defendants ;  and  upon  such  verdict,  or  if  the  plaintiff  or  plain- 
tiffs shall  become  nonsuit,  or  discontinue  his,  her,  or  their  action  after 
the  defendant  or  defendants  shall  have  appeared,  or  if  upon  demurrer 
judgment  shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defendant 
or  defendants  shall  and  may  recover  treble  costs,  and  have  the  like  reme- 
dy for  the  same  as  any  defendant  or  defendants  hath  or  have  for  costs  in 
other  cases  at  law. 


42  Geo.  3,  c.  73. 

An  Act  for  the  Preservation  of  tlie  Health  and  Morals  of  Apprentices 
and  others,  employed  in  Cotton  and  other  Mills,  and  Cotton  and  other 
Factories.  [22  June,  1802.] 

Whereas  it  hath  of  late  become  a  practice  in  cotton  and  woollen  mills, 
and  in  cotton  and  woollen  factories,  to  employ  a  great  number  of  male 
and  female  apprentices,  and  other  persons,  in  the  same  building  in  conse- 
quence of  which  certain  regulations  are  become  necessary  to  preserve  the 
health  and  morals  of  such  apprentices  and  other  persons ;  be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same.  That, 
from  and  after  the  second  day  of  December,  one  thousand  *eight  r^iA-i-i 
hundred  and  two,  all  such  mills  and  factories  within  Grreat  Britain  L  J 
and  Ireland,  wherein  three  or  more  apprentices,  or  twenty  or  more  other 
persons,  shall  at  any  time  be  employed,  shall  be  subject  to  the  several 
rules  and  regulations  contained  in  this  act;  and  the  master  or  mistress  of 
every  such  mill  or  factory  is  hereby  strictly  enjoined  and  required  to  pay 
due  attention  to  and  act  in  strict  conformity  to  the  said  rules  and  regu- 
lations. 

2.  And  be  it  enacted,  that  all  and  every  the  rooms  and  apartments  in 
or  belonging  to  any  such  mill  or  factory  shall,  twice  at  least  in  every 
year,  be  well  and  sufficiently  washed  with  quick  lime  and  water  over 


314  smith's   master  and    servant. 

every  part  of  the  walls  and  ceiling  thereof;  (?Ji)  and  that  due  care  and 
attention  shall  be  paid  by  the  master  or  mistress  of  such  mills  or  facto- 
ries, to  provide  a  sufficient  number  of  windows  and  openings  in  such 
rooms  or  apartments,  to  insure  a  proper  supply  of  fresh  air  in  and  through 
the  same. 

3.  And  be  it  further  enacted,  that  every  such  master  or  mistress  shall 
constantly  supply  every  apprentice,  during  the  term  of  his  or  her  appren- 
ticeship, with  two  whole  and  complete  suits  of  clothing,  with  suitable 
linen,  stockings,  hats,  and  shoes;  one  new  complete  suit  being  delivered 
to  such  apprentice  once  at  least  in  every  year. 

4.  And  be  it  further  enacted,  that  no  apprentice  that  now  is  or  here- 
after shall  be  bound  to  any  such  master  or  mistress,  shall  be  employed 
or  compelled  to  work  for  more  than  twelve  hours  in  any  one  day,  (reck- 
oning from  six  of  the  clock  in  the  morning  to  nine  of  the  clock  at  night), 
exclusive  of  the  time  that  may  be  occupied  by  such  apprentice  in  eating 
the  necessary  meals;  provided  always,  that,  from  and  after  the  first 
day  of  June  one  thousand  eight  hundred  and  three,  no  apprentice  shall 
be  employed  or  compelled  to  work  upon  any  occasion  whatever  be- 
tween the  hours  of  nine  of  the  clock  at  night  and  six  of  the  clock  in  the 
morning. (h) 

5.  And  be  it  further  enacted,  that  in  any  mill  or  factory,  wherein 
not  less  than  one  thousand  nor  more  than  fifteen  hundred  spindles  are 
constantly  used  in  the  carrying  on  of  the  manufacture,  it  shall  and  may 
be  lawful  for  the  owner  or  owners  of  such  mill  to  employ  his  appren- 
tices in  the  night  until  the  twenty-fifth  day  of  December  one  thousand 
eight  hundred  and  three ;  and  in  any  mill  or  factory  wherein  more 
than  fifteen  hundred  spindles  shall  be  employed,  it  shall  and  may  be 
r*in91  ■'^^^^^^^  ^0^  *'^^^  owner  of  *such  mill  to  employ  his  apprentices  in 
L  *'-'  the  night  until  the  twenty-fifth  day  of  June  one  thousand  eight 
hundred  and  four;  any  thing  herein  contained  to  the  contrary  notwith- 
standing. 

6.  And  be  it  further  enacted,  that  every  such  apprentice  shall  be 
instructed  in  some  part  of  every  working  day,  for  the  first  four  years  at 
least  of  his  or  her  apprenticeship,  which  shall  next  ensue  from  and  after 
the  second  day  of  December  one  thousand  eight  hundred  and  two,  if  he 
or  she  is  an  apprentice  on  the  said  second  day  of  December  one  thou- 
sand eight  hundred  and  two,  and  for  the  first  four  years  at  least  of  his 
or  her  apprenticeship,  if  his  or  her  apprenticeship  commences  at  any 
time  after  the  said  second  day  of  December  one  thousand  eight  hundred 
and  two,  in  the  usual  hours  of  work,  in  reading,  writing,  and  arithmetick, 
or  either  of  them,  according  to  the  age  and  abilities  of  such  apprentice, 
by  some  discreet  and  proper  person,  to  be  provided  and  paid  by  the  mas- 
ter or  mistress  of  such  apprentice,  in  some  room  or  place  in  such  mill 
or  factory  to  be  set  apart  for  that  purpose :  and  that  the  time   hereby 

(Hi)  See  further,  3  &,  4  Win.  4,  c.  103,  s.  26;  7  &  8  Vict.  c.  15,  ss.  18  and  58, 
post. 

(n)  As  to  time  of  workings,  see  further  3  &  4  Wm.  4,  c.  103;  7  &.  8  Vict.  c.  15; 
8  &  9  Vict.  c.  29;  10  &  11  Vict.  c.  29,  post;  Ryder  v.  Mills,  3  E.xc.  853;  13  &  14 
Vict,  c.  54,  post. 


APPENDIX.  315 

clirected  to  be  allotted  for  such  instruction  as  aforesaid,  shall  be  deemed 
and  taken  on  all  occasions  as  part  of  the  resiooctivo  periods  limited  by 
this  act  during  which  any  such  apprentice  shall  be  employed  or  compelled 
to  work. 

7.  And  be  it  further  enacted,  that  the  room  or  apartment  in  which  any 
male  apprentice  shall  sleep,  shall  be  entirely  separate  and  distinct  from 
the  room  or  apartment  in  which  any  female  apprentice  shall  sleep;  and 
that  not  more  than  two  apprentices  shall  in  any  case  sleej?  in  the  same 
bed. 

8.  And  be  it  further  enacted,  that  every  apprentice,  or  (in  case  the  ap- 
prentices shall  attend  in  classes,)  every  such  class,  shall,  for  the  space  of 
one  hour  at  least  every  Sunday,  be  instructed  and  examined  in  the  principles 
of  the  Christian  I'eligion,  by  some  proper  person  to  be  provided  and  paid 
by  the  master  or  mistress  of  such  apprentice;  and  in  England  and  Wales, 
in  case  the  parents  of  such  apprentice  shall  be  members  of  the  Church  of 
England,  then  such  apprentice  shall  be  taken,  once  at  least  in  every 
year  during  the  term  of  his  or  her  apprenticeship,  to  be  examined  by  the 
rector,  vicar,  or  curate  of  the  parish  in  which  such  mill  or  factor}-  shall  be  situ- 
ate ;  and  shall  also,  after  such  apprentice  shall  have  attained  the  age  of  four- 
teen years  and  before  attaining  the  age  of  eighteen  years,  be  duly  instructed 
and  prepared  for  confirmation,  and  be  brought  or  sent  to  the  bishop  of  the 
diocese  to  be  confirmed,  in  case  any  confirmation  shall,  during  such  period, 
take  place  in  or  for  the  said  parish;  and  in  Scotland,  where  the  parents 
of  such  apprentice  shall  be  members  of  the  Established  Church,  such  ap- 
prentice shall  be  taken,  once  at  least  in  every  year,  during  the  term  of 
his  or  her  apprenticeship  to  be  examined  by  the  minister  of  the  parish; 
and  shall  after  such  apprentice  shall  have  attained  the  age  of  fourteen 
years,  and  before  attaining  the  age  of  eighteen  years,  be  carrried  to  the 
parish  church  to  receive  the  sacrament  of  the  Lord's  Supper,  as  the 
*sarae  is  administered  in  churches  in  Scotland;  and  such  master  r.^<Aq-i 
or  mistress  shall  send  all  his  or  her  apprentices  under  the  care  of  L  J 
some  proper  person,  once  in  a  month  at  least,  to  attend  during  divine 
service  in  the  church  of  the  parish  or  place  in  which  the  mill  or  factory 
shall  be  situated,  or  in  some  other  convenient  church  or  chapel  where  ser- 
vice shall  be  performed  according  to  the  rites  of  the  Church  of  England, 
or  according  to  the  established  religion  in  Scotland,  as  the  case  may  be, 
or  in  some  licensed  place  of  divine  worship;  and  in  case  the  apprentices  of 
any  such  master  or  mistress  cannot  conveniently  attend  such  church  or 
chapel  every  Sunday,  the  master  or  mistress,  either  by  themselves  or  some 
proper  person,  shall  cause  divine  service  to  be  performed  in  some  conve- 
nient room  or  place  in  or  adjoining  to  the  mill  or  factory,  once  at  least 
every  Sunday  that  such  apprentices  shall  not  be  able  to  attend  divine  ser- 
vice at  such  church  or  chapel;  and  such  master  or  mistress  is  hereby 
strictly  enjoined  and  required  to  take  due  care  that  all  his  or  her  appren- 
tices regularly  attend  divine  service,  according  to  the  directions  of  this 
act. 

9.  And  be  it  further  enacted,  that  the  justices  of  the  peace  for  every 
county,  stewartry,  riding,  division,  or  place,  in  which  any  such  mill  or 
factory  shall  be  situated,  shall,  at  the  Midsummer  sessions  of  the  peace 
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to  be  holden  immediately  after  the  passing  of  this  act  for  such  county, 
stewartry,  riding,  division,  or  place,  and  afterwards  yearly  at  their  annual 
Midsummer  sessions  of  the  peace,  appoint  two  persons,  not  interested  in, 
or  in  any  way  connected  with,  any  such  mills  or  factories,  to  be  visitors 
of  such  mills  or  factories  in  such  county,  stewartry,  riding,  division,  or 
place }  one  of  whom  shall  be  a  justice  of  peace  for  such  county,  stewartry, 
riding,  division,  or  place,  and  the  other  shall  be  a  Clergyman  of  the  Es- 
tablished Church  of  England  or  Scotland,  as  the  case  may  be;  and  in 
case  it  shall  be  found  inconvenient  to  appoint  one  such  justice  and  one 
such  clergyman  as  aforesaid,  it  shall  be  lawful  to  and  for  such  justices, 
and  they  are  hereby  required  to  appoint  two  sucb  justices,  or  two  such 
clergymen ;  and  the  said  visitors,  or  either  of  them,  shall  have  full  power 
and  authority,  from  time  to  time  throughout  the  year,  to  enter  into  and 
inspect  any  such  mill  or  factory  at  any  time  of  the  day,  or  during  the 
hours  of  employment,  as  they  shall  think  fit;  and  such  visitors  shall 
report  from  time  to  time  in  writing  to  the  quarter  sessions  of  the  peace 
the  state  and  condition  of  such  mills  and  factories,  and  of  the  apprentices 
therein,  and  whether  the  same  are  or  are  not  conducted  and  regulated  accord- 
ing to  the  directions  of  this  act  and  the  laws  of  the  realm  ;  and  such  report 
shall  be  entered  by  the  clerk  of  the  peace  among  the  records  of  the  ses- 
sion in  a  book  kept  for  that  purpose  :  provided  always,  that  in  case  there 
shall  be  six  or  more  such  mills  or  factories  within  any  one  such  county, 
riding,  division,  or  place,  then  it  shall  be  lawful  for  such  justices  to  divide 
r*10Al  ^^^^^  county,  riding,  division,  or  place  into  two  or  more  *districts 
L  J  or  parts,  and  to  appoint  two  such  visitors  as  aforesaid  for  each  of 
such  districts  or  parts. To) 

10.  And  be  it  further  enacted,  that  in  case  the  said  visitors  or  either 
of  them  shall  find  that  any  infectious  disorder  appears  to  prevail  in  any 
mill  or  factory  as  aforesaid;  it  shall  be  lawful  for  them  or  either  of  them 
to  require  the  master  or  the  mistress  of  any  such  mill  or  factory  to  call 
in  forthwith  some  physician,  or  other  competent  medical  person,  for  the 
purpose  of  ascertaining  the  nature  and  probable  eifects  of  such  disorder, 
and  for  applying  such  remedies  and  recommending  such  regulations  as 
the  said  physician,  or  other  competent  medical  person  shall  think  most 
proper,  for  preventing  the  spreading  of  the  infection  and  for  restoring 
the  health  of  the  sick;  and  that  such  physician,  or  other  competent 
medical  person,  shall  report  to  such  visitors,  or  either  of  them,  as  often 
as  they  shall  be  required  so  to  do,  their  opinion  in  writing  of  the  nature, 
progress,  and  present  state  of  disorder,  together  with  its  probable  effects ; 
and  that  any  expenses  incurred  in  consequence  of  the  provisions  aforesaid 
for  medical  assistance,  shall  be  discharged  by  the  master  or  mistress  of 
such  mill  or  factory. 

11.  And  be  it  further  enacted,  that  if  any  person  or  persons  shall 
oppose  or  molest  any  of  the  said  visitors  in  the  execution  of  the  powers 
intrusted  to  them  by  this  act,  every  such  person  or  person  shall  for  every 
such  offence  forfeit  and  pay  any  sum  not  exceeding  ten  pounds  nor  less 
than  five  pounds. (j^) 

(o)  See  furtlier,  3  &  4  VVm.  4,  c.  103,  s.  17.  post. 

(p)  See  also  3  &  4  VVm.  4,  c.  103,  s.  33 ;  7  &,  8  Vict.  c.  15,  s.  61  ;  8  &  9  Vict.  c.  29, 
ss.  41,  42,  post. 
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12.  And  be  it  furllior  enacted,  that  the  master  or  mistress  of  every 
such  mill  or  factory  shall  cause  printed  or  written  copies  of  this  act  to  be 
hung  up  and  affixed  in  two  or  more  conspicuous  places  in  sucli  mill  or 
factor}'^,  and  shall  cause  the  same  to  be  constantly  kept  and  renewed,  so 
that  they  may  at  all  times  be  legible  and  accessible  to  all  persons  em- 
j)loyed  therein. (5) 

13.  And  be  it  further  enacted,  that  every  master  or  mistress  of  any 
such  mill  or  factory  who  shall  wilfully  act  contrary  to  or  oficnd  against 
any  of  the  provisions  of  this  act,  shall  for  such  oifence  (except  where 
otherwise  directed)  forfeit  and  pay  any  sum  not  exceeding  five  pounds 
nor  less  than  forty  shillings,  at  the  discretion  of  the  justice  before  whom 
such  offender  shall  be  convicted  as  after  mentioned ;  one-half  whereof 
.shall  be  paid  to  the  informer,  and  the  other  half  to  the  overseers  of  the 
l^oor  in  England  and  Ireland,  and  to  the  ministers  and  elders  in  Scotland, 
of  the  parish  or  place  where  such  offence  shall  be  committed,  to  be  by 
them  applied  in  aid  of  the  poor  rate  in  England  and  Ireland,  and  for  the 
benefit  of  the  poor  in  Scotland,  of  such  parish  *or  place;  pro-  p^^^nr-i 
vided  always,  that  all  information  for  offences  against  this  act  L  J 
shall  be  laid  in  one  calendar  month  after  the  offence  committed,  and  not 
afterwards. 

14.  And  be  it  further  enacted,  that  everj^such  master  or  mi.stress  shall, 
at  the  Ephiphany  sessions  in  every  year,  make,  or  cause  to  be  made,  an 
entry  in  a  book  to  be  kept  for  that  purpose  by  the  clerk  of  the  peace  of 
the  county,  riding,  or  division  in  which  any  mill  or  factory  shall  be 
situate,  of  every  such  mill  or  factory  occupied  by  him  or  her  wherein 
three  or  more  apprentices,  or  twenty  or  more  other  persons  shall  be  em- 
ployed; and  the  said  clerk  of  the  peace  shall  receive  for  every  such  entrj^ 
the  sum  of  two  shillings  and  no  more. 

15.  And  be  it  further  enacted,  that  all  offences  for  which  any  penalty 
is  imposed  under  this  act,  shall  and  may  be  heard  before  any  two  or  more 
justices  of  the  peace,  acting  in  or  for  the  place  where  the  offence  shall  be 
committed;  and  all  penalties  and  forfeitures  by  this  act  imposed,  and  all 
costs  and  charges  attending  the  conviction  of  any  such  offender  or  offend- 
ers, shall  and  may  be  levied  by  distress  and  sale  of  the  offender's  goods 
and  chattels,  by  warrant  under  the  hand  and  seal  of  any  two  or  more 
justices  of  the  peace  acting  for  the  county,  stewartry,  riding,  division,  or 
place  where  such  offence  shall  be  committed,  rendering  the  overplus  (if 
any)  to  the  party  or  parties  offending;  and  which  warrant  such  justices 
are  hereby  empowered  and  required  to  grant,  upon  conviction  of  the 
offender,  either  by  confession,  or  upon  the  oath  of  one  or  more  credible 
witness  or  witnesses  (which  oath  such  justices  are  hereby  empowered  to 
administer;)  and  in  case  such  distress  cannot  be  found,  and  such  penal- 
ties, forfeitures,  and  costs  shall  not  be  forthwith  paid,  it  shall  and  may 
be  lawful  for  such  justices,  and  they  are  hereby  empowered  and  required, 
by  warrant  under  their  hands  and  seals,  to  commit  such  offender  or 
offenders  to  the  common  goal  or  house  of  correction  of  the  county,  stew- 
artry, riding,  division,  or  place  where  the  offence  shall  be  committed,  for 

(q)  See  nlpo  3  &  4  Wm.  4,  c.  103,  s.  27;  7  &.  8  Vict.  c.  15,  s.28;  8&9  Vict.  c.  29 
8. 5;9,  post. 
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any  time  not  exceeding  two  calendar  months,  unless  the  said  penalty, 
forfeiture,  and  costs  shall  respectively  be  sooner  paid  and  satisfied :  pro- 
vided always,  that  no  warrant  of  distress  shall  be  issued  for  levying  any 
such  penalty,  forfeiture,  or  costs,  until  six  days  after  the  offender  shall 
have  been  convicted,  and  an  order  made  upon  him  or  her  for  payment 
thereof;  and  no  such  conviction  shall  be  removable  by  certiorari  or  bill  of 
advocation  into  any  Court  whatsoever. 

16.  And  be  it  further  enacted,  that  every  such  conviction  before  such 
justice  may  be  made  in  the  following  form,  to  wit  : 

Form  of  Conviction. (^r\ 

"  Count!/  of  I   BE  it  remembered,  that  on  the  day  of 

to  wit.  j  in  the  year  A.  B.  was,  upon  the 

r*/Ln«l  complaint  of  C.  D.,  convicted  before  *of  the  justices 

L         -'of  the  peace  for  the  said  county  of  [or,  for  of 

or  in  the  said  county  of  as  the  case  shall  happen  to  he^  in  pur- 

suance of  an  act,  passed  in  the  forty-second  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  for  [or,  as  the  case  may  6e.]  Given 
under  our  hands  and  seals,  the  day  and  year  above  written." 

Which  conviction  shall  be  certified  to  the  next  general  quarter  sessions, 
there  to  be  filed  amongst  the  records  of  the  county,  riding,  or  division. 

17.  And  be  it  enacted,  that  this  act  shall  be  deemed  and  taken  to  be  a 
public  act,  and  shall  be  judicially  taken  notice  of  as  such,  by  all  judges, 
justices,  and  others,  without  specially  pleading  the  same. 


Schedule  to  5  Geo.  4,  c.  96.  / 

Form  of  Aicarcl  to  he  icritten  at  the  Foot  or  upon  the  Bade  of  the  Order 
of  the  Justices  of  Peace  certifying  the  Reference. 

We,  I.  K.  and  L.  M.  Vna'\ne  and  describe  the  referees,'^  the  referees 
appointed  to  settle  the  matters  in  dispute  between  the  parties  within 
named  [or,  I.  K.,  one  of  the  referees  so  appointed;  or,  L.  M.  the  other 
referee  so  appointed,  having  failed  to  attend;  or,  I.  N.  0.,  the  jus- 
tice, as  the  case  may  he  ;\  do  hereby  determine  and  adjudge  that  [Jiere  set 
forth  the  determination  ;  to  which  the  referee  or  referees  or  justice,  as  the 
case  may  he,  shall  subscribe  their  names.~]^ 

Form  of  Endorsement,  extending  the  Time  limited  for  making  the 

Award. 

We,  A.  B.  and  C.  D.,  parties  to  the  within  reference,  do  hereby  agree 
to  extend  the  same  to  the  day  of  inclusive.     Witness 

our  hands  this  day  of 

A.  B. 

Witness,  Q    p 

(r)Sec  11  &  12  Vict,  c.  43. 
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Form  of  Ac7cnoicIcJ(jment  of  Fulfilment  of  the  Aioard,  to  he  icrltten  at 
the  Foot  or  on  the  Back  thereof 

I,  A.  B.,  do  hereby  acknowledge  that  the  above  award  hath  been  ful- 
filled by  C.  D.,  who  is  hereby  discharged  of  the  same.  Witness  my  hand 
this  day  of 

"Witness,  A.  B. 

*Form  of  the  Oath  to  he  administered  hy  the  Arhitrators  or  Jus-  r*407] 
tice  to  the  Parties  and  Witnesses  under  this  Act 

The  evidence  that  you  shall  give  before  us,  the  arbitrators  appointed 
by  A.  B.  and  C.  D.  ^fhe  j^'^irties'^  to  determine  the  matters  in  difference 
between  them  under  and  by  virtue  of  an  act  passed  in  the  fifth  year  of 
the  reign  of  King  G-eorge  the  Fourth,  intituled,  "An  Act  to  consolidate 
and  amend  the  Laws  relative  to  the  Arbitration  of  Disputes  between 
Masters  and  Workmen,"  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.  So  help  you  God. 

Form  of  Commitment  of  a  Person  summoned  a.s  a  Witness  hefore  the 

Arbitrators. 

Whereas  proof  on  oath  hath  been  made  before  me,  one  of  his  Majesty's 
justices  of  the  peace  for  the  county  [^o?-,  riding,  stewartry,  division,  city, 
burg,  liberty,  town,  or  place]  of  on  this  day  of  that 

A.  B.  hath  been  duly  summoned  and  hath  neglected  to  appear  and  give 
evidence  before  C.  D.  andE.  F.,  the  arbitrators  appointed  by  and  between 
G.  H.   and  I.  K.   to  determine  the  matters  in  dispute   between  them,  at 

in  the  county  ^or,  riding,  stewartry,  division,  city,  burgh,  liberty, 
town  or  place]of  on  the  day  of  under  and   by  virtue 

of  an  act  made  in  the  fifth  year  of  the  reign  of  his  present  Majesty,  inti- 
tuled "  An  Act"  ^lere  set  forth  the  title  of  this  actj^s")!  and  the  said  A. 

B.  being  required  by  me,  the  said  justice,  to  give  evidence  before  the  said 
arbitrators,  and  still  refusing  so  to  do,  therefore  I,  the  said  justice,  do 
hereby,  in  pursuance  of  the  said  act,  commit  the  said  A.  B.  to  the  [r7e- 
scrihinrj  the  prison  and  the  house  of  correction,']  there  to  remain,  without 
bail  or  mainprizc  for  his  \or  her]  offence  aforesaid,  until  he  [or  she]  shall 
submit  himself  [or  herself]  to  be  examined  and  give  his  for  her]  evidence 
before  the  said  arbitrators  touching  the  matters  referred  to  them  as  afore- 
said, or  shall  otherwise  be  discharged  by  due  course  of  law :  And  you, 
the  Vconstahle  or  other  jicace  ojficer  or  officers  to  whom  the  warrant  is  di- 
rected,] are  hereby  authorized  and  required  to  take  into  your  custody  the 
body  of  the  said  A.  B.,  and  him  [or  her]  safely  to  convey  to  the  said 
prison  [or  house  of  correction,]  and  him  [or  her]  there  to  deliver  to  the 
gaoler  [or  keeper]  thereof,  who  is  hereby  authorized  and  required  to  re- 
ceive into  his  custody  the  body  of  the  said  A.  B.,  and  him  [or  her]  safely 
to  detain  and  keep  pursuant  to  this  commitment.  Given  under  p^haq-i 
*my  hand  this  day  of  in  the  year  of  our  Lord  L        'J 

(s)  See  last  form,  supra. 
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[This  commitment  to  be  directed  to  the  proper  peace  ofScer  and 
the  gaoler  [or  keeper]  of  the  prison  [or  house  of  correction.] 

Form  of  Warrant  of  Distress. 

To  the  constable  of 

Whereas  of  under  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  pursuant  to  an  act  passed  in 

the  fifth  year  of  the  reign  of  his  present  Majesty,  intituled  "  An  Act" 
[state  the  title  of  this  act,{t)']  is  liable  to  pay  to  of  the  sum  of 

and  also  the  sum  of  and  the  said  having  re- 

fused or  neglected  to  pay  the  same  for  the  space  of  two  days  and  upwards 
subsequent  to  the  making  of  such  award,  these  are  therefore  to  command 
you  to  levy  the  said  sum  of  by  distress  and  sale  of  the  goods  and 

chattels  of  the  said  and  I  do  hereby  order  and  direct  the  goods 

and  chattels  so  to  be  distrained  to  be  sold  and  disposed  of  within 
days,  unless  the  said   sum  of  for  which   such  distress  shall   be 

made,  together  with  the  reasonable  charges  of  taking  and  keeping  such 
distress,  shall  be  sooner  paid :  and  you  are  also  hereby  commanded  to 
certify  to  me  what  you  shall  do  by  virtue  of  this  my  warrant.  Given 
under  my  hand  and  seal  at  the  day  of 

Form  of  the  Constalle^s  Return  to  the  Warra7it  of  Distress. 

I  constable  of  do  hereby  certify  to  justice 

of  the  peace  of  that  I  have  made  diligent  search  for,  but  do  not 

know  of,  nor  can  find  any  goods  and  chattels  of  by  distress  and 

sale  whereof  I  may  levy  the  sum  of  pursuant  to  his  warrant  for 

that  purpose.     Dated  the  day  of  in  the  year  of   our 

Lord  Griven  under  my  hand  this  day  of  in  the 

year  of  our  Lord. 

Form,  of  Commitment  thereiqwn  to  the  House  of  Correction. 

Here  name  ~l  To  the  constable  of  and  also  to  the  keeper  of  the 

the  county,  j  house  of  correction  at. 

Whereas  of  under  an  award  made  by  *on 

L  J  pursuant  to  an  act  passed  in  the  fifth  year  of  the  reign  of  his 
present  Majesty,  intituled  an  act  [state  the  title  of  this  act,(f)'^  became 
liable  to   pay  to  the  sum   of  and  also  the  sum  of  for 

costs,  time,  and  expenses,  making  together  the  sum  of  and  having 

refused  or  neglected  to  pay  the  same  for  the  space  of  two  days  and  upwards 
subsequent  to  the  making  of  such  award,  my  warrant  was  according  to  the 
provisions  of  the  said  act  duly  made  and  issued  for  the  levying  the  said 
sum  of  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 

and  whereas  it  appears  by  the  return  of  constable  of 

(i)  See  form,  supra. 
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d:iled  the  day  of  that  ho  hath  made  diligent 

search  for,  but  doth  not  know  of,  nor  can  find  any  goods  and  chattels  of 
the  said  by  distress  and  sale  whereof  the  said  sum  of 

may  be  levied  pursuant  to  my  said  warrant.  These  are  therefore  to  com- 
mand you  the  said  constable  of  to  apprehend  the  said 
and  convey  him  to  the  said  house  of  correction  at  aforesaid  and 
deliver  him  there  to  the  keeper  of  the  said  house  of  correction  ;  and  these 
are  also  to  command  you  the  keeper  of  the  said  house  of  correction  to  re- 
ceive him  the  said  into  the  said  house  of  correction  and  lliero 
keep  him  without  bail  or  maiuprize  for  the  space  of  months, 
unless  the  said  sum  of  so  ordered  to  be  paid  as  aforesaid,  shall  be 
sooner  satisfied,  with  all  reasonable  expenses.  Given  under  my  hand  and 
seal  at                  the                   day  of 

Form  of  Commitment  icJiere  the  Warrant  of  Distress  'is  wifhheld, 

Here  name  1  To  the  constable  of  and  also  to  the  keeper  of  the 

the  county,  j  house  of  correction  at 

Whereas  of  under  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  pursuant  to 

an   act  passed  in  the  fifth   year  of  the  reign   of  his    present  Majesty, 
intituled  "  An  Act"  ^state  the  title  of  this  act,[t)']  became  liable  to  pay  to 
the  sum  of  and  also  the  sum  of  for  costs, 

time  and  expenses,  making  together  the  sum  of  which  he  has  re- 

fused or  neglected  to  pay  for  the  space  of  two  days  and  upwards  subse- 
quent to  the  making  of  such  award ;  and  whereas  it  appears  to  me  that 
the  recovery  of  such  sum  and  warrant  of  distress,  and  sale  of  the  goods 
and  chattels  of  the  said  will  be  attended  with  consequence  ruinous 

or  in  an  especial  manner  injurious  to  the  defaulter  [and  his  family,  if 
ani/,'^  and  I  have  therefore  determined  to  withhold  such  warrant  and  to 
commit  the   said  *to  prison  pursuant  to  the  said  act :  ^^,^ ^-. 

These  are  therefore  to  command  you  the  said  constable  of  L         J 

to  apprehend  the  said  and  convey  him  to  the  said  house  of  cor- 

rection at  aforesaid,  and  deliver  him  there  to  the  keeper  of  the 

said  house  of  correction ;  and  these  are  also  to  command  you  the  keeper 
of  the  said  house  of  correction  to  receive  him  the  said  into  the 

said  house  of  correction,  and  there  keep  him  without  bail  or  mainprize  for 
the  space  of  months,  unless  the  said  sum  of  so  ordered 

to  be  paid  as  aforesaid  shall  be  sooner  satisfied  with  all  reasonable  expen- 
ces.     Given  under  my  hand  and  seal  at  the  day  of 


ScnEDULE  TO  6  Geo.  4,  c.  129. 
Form  of  Conviction  and  Commitment. 

Be  it  remembered  that  on  the  day  of  in  the 

year  of  his  Majesty's  reign,  and  in  the  year  of  our  Lord  A.  B. 

{t)  See  supra. 

February,  1852.— 21 
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is  convicted  before  us  fnammr/  the  justices,'^  two  of  his  Majesty's  justices 
of  the  peace  for  the  county  [or  riding,  division,  city,  liberty,  town,  or  place] 
of  of  having  ^sfatinff  the  offence'^  contrary  to  the  act  made  in 

the  sixth  year  of  the  reign  of  King  George  the  Fourth,  intituled  "An 
Act  to  repeal  the  Laws  relating  to  the  Combination  of  Workmen,  and  to 
make  other  Provisions  in  lieu  thereof,"  and  we  the  said  justices  do  here- 
by order  and  adjudge  the  said  A.  B.  for  the  said  offence  to  be  committed 
to  and  confined  in  the  common  gaol  for  the  said  county  ^07-  riding,  division, 
city,  liberty,  town,  or  place]  for  the  space  of  or  to  be  committed 

to  the  house  of  correction  at  within  the  said  county  [or  riding, 

division,  city,  liberty,  town,  or  place]  there  to  be  kept  to  hard  labour  for 
the  space  of  .     Given  under  our  hands  the  day  and  year  above 

written. 

Form  of  Commitment  of  a  Person  summoned  as  a  Wil7iess. 

Whereas  C.  D.  hath  been  duly  summoned  to  appear  and  give  evidence 
before  us  [naming  the  justices  vjho  issued  the  summons^  two  of  his  Majesty's 
justices  of  the  peace  for  the  county  [or  riding,  division,  city,  liberty,  town, 
or  place]  of  on  this  day  of  at  being 

the  time  and  place  appointed  for  hearing  and  determining  the  complaint 
made  by  [the  informer  or  prosecutor^  before  us  against  A.  B.,  of  having 
[stating  the  offence  as  laid  in  the  information']  contrary  to  the  *actmade 
r*im  ^^  '■^^  sixth  year  of  the  reign  of  King  George  the  Fourth,  intituled 
L  -'  "An  Act"  [liere  insert  the  title  of  this  act  :(w)]  And  whereas  the 
said  C.  D.  hath  not  appeared  before  us  at  the  time  and  place  aforesaid 
specified  for  that  purpose,  or  offered  any  reasonable  excuse  for  his  [or 
her]  default  \or,  and  whereas  the  said  C.  D.  having  appeared  before  us 
at  the  time  and  place  aforesaid  specified  for  that  purpose,  hath  not  sub- 
mitted to  be  examined  as  a  witness  and  give  his  [or  her]  evidence  before 
us  touching  the  matter  of  the  said  complaint  but  hath  refused  so  to  do, 
therefore  we  the  said  justices  do  hereby  in  pursuance  of  the  said  statute 
commit  the  said  C.  D.  to  the  ^describing  the  prlsori]  there  to  remain  with- 
out bail  or  mainprize  for  his  [or  her]  contempt  aforesaid  for  three  calen- 
dar months  or  until  he  [or  she]  shall  submit  himself  [or  herself] 
to  be  examined  and  give  his  [or  her]  evidence  before  us  touching  the 
matter  of  the  said  complaint  or  shall  otherwise  be  discharged  by  due 
course  of  law  :  And  you  the  [constable  or  other  peace  officer  or  officers  to 
tvhom  the  v:arrant  is  directed^  are  hereby  authorized  and  required  to  take 
into  your  custody  the  body  of  the  said  C.  D.  and  him  [or  her]  safely  to 
convey  to  the  said  prison  and  him  [or  her]  there  to  deliver  to  the  gaoler 
or  keeper  thereof,  who  is  hereby  authorized  and  required  to  receive  into 
his  custody  the  body  of  the  said  C.  D.,  and  him  [or  her]  safely  to  detain 
and  keep  pursuant  to  this  commitment.  Given  under  our  hands  this 
day  of  in  the  year  of  our  Lord 

[This  commitment  to  be  directed  to  the  proper  peace  officer,  and 
the  gaoler  or  keeper  of  the  prison.] 

(")  Soe  last  form. 
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1  &  2  Wm.  4,  c.  37. 

An  act  to  proldhit  the  Payment,  in  certain  Trades,  of  Wages  in  Goods, 
or  otherwise  than  in  the  current  Coin  of  the  Realm.  flSth  October, 
1831.] 

Whereas  it  is  necessary  to  prohibit  the  payment,  in  certain  trades,  of 
wages  in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm ;  be  it 
therefore  enacted  by  the  king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  that 
in  all  contracts  hereafter  to  be  made  for  the  hiring  of  any  artificer  in  any 
of  the  trades  hereinafter  enumerated,  or  for  the  performance  by  any  arti- 
ficer of  any  labour  in  any  of  the  said  trades,  the  wages  of  such  artificer 
shall  be  made  payable  in  the  current  coin  of  this  realm  only,  and  not 
otherwise ;  and  that  if  in  any  such  contract  the  whole  or  any  part  of  such 
wages  shall  be  made  payable  in  *any  manner  other  than  in  the  ^  ^^-. ,,-. 
current  coin  aforesaid,  such  contract  shall  be  and  is  hereby  de-  L  "J 
clared  illegal,  null,  and  void.(w) 

2.  And  be  it  further  enacted,  that  if  in  any  contract  hereafter  to  be 
made  between  any  artificer  in  any  of  the  ti-ades  hereinafter  enumerated, 
and  his  employer,  any  provision  shall  be  made  directly  or  indirectly  re- 
specting the  place  where,  or  the  manner  in  which,  or  the  person  or  persons 
with  whom,  the  whole  or  any  part  of  the  wages  due  or  to  become  due  to 
any  such  artificer  shall  be  laid  out  or  expended,  such  contract  shall  be 
and  is  hereby  declared  illegal,  null,  and  void. 

3.  And  be  it  further  enacted,  that  the  entire  amount  of  the  wages 
earned  by  or  payable  to  any  artificer  in  any  of  the  trades  hereinafter  enu- 
merated, in  respect  of  any  labour  by  him  done  in  any  such  trade,  shall 
be  actually  paid  to  such  artificer  in  the  current  coin  of  this  realm,  and  not 

(u)  Plaintiff,  a  framework  knitter,  worked  as  a  weaver  of  gloves  for  defendant  in 
frames  provided  by  defendant  at  an  agreed  gross  price  per  dozen  pairs.  Defendant 
was  a  sub-contractor,  furnishing  the  work  by  agreement  to  a  master  manufacturer, 
who  found  machinery  and  materials.  Defendant  settled  with  plaintiff  weekly  for  the 
work  done,  deducting  out  of  the  gross  price  per  dozen  certain  charges  wliich  were 
according  to  the  known  custom  of  the  trade,  namely:  1.  A  frame-rent  per  week;  2.  A 
payment  per  week  for  use  of  defendant's  premises  to  work  in,  standing  room  for  the 
frame,  defendant's  trouble  and  loss  of  time  in  procuring  materials  and  conveying  them 
to  plaintiff,  defendant's  responsibility  to  the  master  manufacturer  under  whom  he  con- 
tracted for  the  work,  superintendence  of  the  work,  sorting  the  goods  when  made,  and 
delivering  them  to  the  master  manufacturer;  3.  Payment  to  a  boy  for  winding  the 
yarn,  and  wear  and  tear  of  machinery  ;  4.  A  penny  per  shilling  on  the  net  sum  earned 
by  plaintiff  above  fourteen  shillings  per  week  as  compensation  to  defendant  for  a  per 
centage  paid  by  him  to  the  master  manufacturer  on  the  amountof  goods  manufactured 
by  defendant  for  him  with  machinery  rented  of  him  by  defendant.  There  was  no 
written  contract  between  plaintiff  and  defendant:  held,  that  the  agreement  to  pay 
plaintiff's  wages  with  these  deductions  was  not  a  contract  to  pay  part  of  such  wages 
otherwise  than  in  the  current  coin  of  the  realm,  within  this  sect.;  nor  was  contract  in 
writing  under  sect.  23,  necessary  to  legalize  such  deductions:  held,  also,  tliat  there 
was  not  in  this  case  any  demise  of  a  "tenement"  within  sect.  23;  and  quf-.re,  whether 
there  was  a  demise  of  anything  at  a  rent  thereon  reserved  within  that  sect.;  Cliawner 
V.  Cummings,  8  Q.  B.  311. 
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otherwise  ;  and  every  payment  made  to  any  such  artificer  by  his  employer, 
of  or  in  respect  *of  any  such  wages,  by  the  delivering  to  him  of 
L  ^J  goods  or  otherwise  than  in  the  current  coin  aforesaid,  except  as 
hereinafter  mentioned,  shall  be  and  is  hereby  declai'ed  illegal,  null,  and 
void. 

4.  And  be  it  further  enacted,  that  every  artificer  in  any  of  the  trades 
hereinafter  enumerated  shall  be  entitled  to  recover  from  his  employer  in 
any  such  trade,  in  the  manner  by  law  provided  for  the  recovery  of  ser- 
vant's wages,  or  by  any  other  lawful  ways  and  means,  the  whole  or  so 
much  of  the  wages  earned  by  such  artificer  in  such  trade  as  shall  not 
have  been  actually  paid  to  him  by  such  his  employer  in  the  current  coin 
of  this  realm. (v) 

5.  And  be  it  further  enacted,  that  in  an  action,  suit,  or  other  proceed- 
ing to  be  hereafter  brought  or  commenced  by  any  such  artificer  as  afore- 
said, against  his  employer,  for  the  recovery  of  any  sum  of  money  due  to 
any  such  artificer  as  the  wages  of  his  labour  in  any  of  the  trades  herein- 
after enumerated,  the  defendant  shall  not  be  allowed  to  make  any  set-off, 
nor  to  claim  any  reduction  of  the  plaintiff's  demand,  by  reason  or  in  re- 
spect of  any  goods,  wares,  or  merchandize  had  or  received  by  the  plaintiff 
as  or  on  account  of  his  wages  or  in  reward  for  his  labour,  or  by  reason  or 
in  respect  of  any  goods,  wares,  or  merchandize  sold,  delivered,  or  supplied 
to  such  artificer  at  any  shop  or  warehouse  kept  by  or  belonging  to  such 
employer,  or  in  the  profits  of  which  such  employer  shall  have  any  share 
or  interest,  (w) 

6.  And  be  it  further  enacted,  that  no  employer  of  any  artificer  in  any 
of  the  trades  hereinafter  enumerated  shall  have  or  be  entitled  to  maintain 
any  suit  or  action  in  any  court  of  law  or  equity  against  any  such  artificer, 
for  or  in  respect  of  any  goods,  wares,  or  merchandize  sold,  delivered,  or 
supplied  to  any  such  artificer  by  any  such  employer,  whilst  in  his  employ- 
ment, as  or  on  account  of  his  wages  or  reward  for  his  labour,  or  for  or  in 
respect  of  any  goods,  wares  or  merchandize  sold,  delivered  or  supplied  to 
such  artificer  at  any  shop  or  warehouse  kept  by  or  belonging  to  such  em- 
ployer, or  in  the  profits  of  which  such  employer  shall  have  any  share  or 
interest. 

7.  And  be  it  further  enacted,  that  if  any  such  artificer  as  aforesaid,  or 
his  wife  or  widow,  or  if  any  child  of  any  such  artificer,  not  being  of  the 
full  age  of  twenty-one  years,  shall  become  chargeable  to  any  parish  or 
place,  and  if  within  the  space  of  three  calendar  months  next  before  the 
time  when  any  such  charge  shall  be  incurred  such  artificer  shall  have 
earned  or  have  become  entitled  to  receive  any  wages  for  any  labour  by 
him  done  in  any  of  the  said  trades,  which  wages  shall  not  have  been  paid 
to  such  artificer  in  the  current  coin  of  this  realm,  it  shall  be  lawful  for 
the  overseers  or  overseer  of  the  poor  in  such  parish  or  place  to  recover 
from  the  employer  of  such  artificer  in  whose  service  such  labour  was  done 
the  full  amount  of  wages  so  unpaid,  and  to  proceed  for  the  recovery  thereof 
P  ^  ..-.-,  by  all  such  ways  and  *means  as  such  artificer  himself  might 
L  -^  have  proceeded  for  that  purpose;  and  the  amount  of  the  wages 

(t)  See  Weaver  v.  Floyd,  21  L.  J.,  N.  S.,  Q.  B.  151. 
(?c)  See  Riley  v.  Warden,  2  E.\c.  59,  post,  p.  418,  note. 
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which  may  be  so  recovered  shall  be  applied  in  reimbursing  such  parish  or 
place  all  costs  and  charges  incurred  in  respect  of  the  person  or  persons  to 
become  chargeable,  and  the  surplus  shall  be  applied  and  paid  over  to  such 
person  or  persons. 

8.  Provided  always,  and  be  it  further  enacted,  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  or  to  render  invalid  any  contract  for 
the  payment,  or  any  actual  payment,  to  any  such  artificer  as  aforesaid,  of 
the  whole  or  any  part  of  his  wages,  either  in  the  notes  of  the  governor 
and  company  of  the  Bank  of  England,  or  in  the  notes  of  any  person 
or  persons  carrying  on  the  business  of  a  banker,  and  duly  licensed 
to  issue  such  notes  in  pursuance  of  the  laws  relating  to  his  majesty's  re- 
venue of  stamps,  or  in  drafts  or  orders  for  the  payment  of  money  to  the 
bearer  on  demand,  drawn  upon  any  person  or  persons  carrying  on  the 
business  of  a  banker,  being  duly  licensed  as  aforesaid,  within  fifteen  miles 
of  the  place  where  such  drafts  or  orders  shall  be  so  paid,  if  such  artificer 
shall  be  freely  consenting  to  receive  such  drafts  or  orders  as  aforesaid, 
but  all  payments  so  made  with  such  consent  as  aforesaid,  in  any  such 
notes,  drafts,  or  orders  as  aforesaid,  shall  for  the  purposes  of  this  act  be 
as  valid  and  effectual  as  if  such  payments  had  been  made  in  the  current 
coin  of  the  realm. 

9.  And  be  it  further  enacted,  that  any  employer  or  any  artificer  in  any 
of  the  trades  hereinafter  enumerated,  who  shall,  by  himself  or  by  the 
agency  of  any  other  person  or  persons,  directly  or  indirectly  enter  into 
any  contract  or  make  any  payment  hereby  declared  illegal,  shall  for  the 
first  offence  forfeit  a  sum  not  exceeding  ten  pounds  nor  less  than  five 
pounds,  and  for  the  second  offence  any  sum  not  exceeding  twenty  pounds 
nor  less  than  ten  pounds,  and  in  case  of  a  third  offence  any  such  em- 
ployer shall  be  and  be  deemed  guilty  of  a  misdemeanor,  and,  being 
thereof  convicted,  shall  be  punished  by  fine  only,  at  the  discretion  of  the 
court,  so  that  the  fines  shall  not  in  any  case  exceed  the  sum  of  one  hun- 
dred pounds. 

10.  And  be  it  further  enacted,  that  all  offences  committed  against  this 
act,  and  not  hereinbefore  declared  a  misdemeanor,  shall  be  inquired  of 
and  determined,  and  that  all  fines  and  penalties  for  such  offences  shall  be 
sued  for  and  recovered  by  any  person  or  persons  who  shall  sue  for  the 
same,  before  any  two  justices  of  the  peace  having  jurisdiction  within  the 
county,  riding,  city,  or  place  in  which  the  offence  shall  have  been  com- 
mitted ;  and  that  the  amount  of  the  fines,  penalties,  and  other  punish- 
ments to  be  inflicted  upon  any  such  offenders  shall,  within  the  limits 
hereinbefore  prescribed,  be  in  the  discretion  of  such  justices,  or,  in  cases 
of  misdemeanor,  of  the  court  before  which  the  offence  may  be  tried;  and 
in  case  of  a  second  offence  against  this  act,  it  shall  be  sufficient  evidence 
of  the  previous  conviction  and  offence,  if  a  certificate,  signed  by  the  clerk 
of  *the  peace  or  other  officer  having  the  custody  of  the  record  of  ^  - -.  r-, 
such  previous  conviction  shall  be  produced  before  the  said  justice  L  J 
inquiring  of  such  second  offence,  in  which  certificate  shall  be  stated  in  a 
compendious  form  the  general  nature  of  the  offence  for  which  such  pre- 
vious conviction  was  had,  and  the  date  of  such  previous  conviction  j  and 
so  in  like  manner,  upon  the   trial   of  any  indictment  or  information  for 
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any  such  misdemeanor  as  aforesaid,  it  shall  be  suflScient  evidence  of  such 
second  conviction  for  a  like  offence  if  a  certificate  thereof,  signed  by  the 
clerk  of  the  peace  or  other  ofiicer  having  the  custody  of  the  record  of  such 
second  conviction,  in  such  form  as  aforesaid,  be  produced  to  the  court 
and  jury :  provided  always,  that  no  person  shall  be  punished  as  for  a 
second  offence  under  this  act  unless  ten  days  at  the  least  shall  have 
intervened  between  the  conviction  of  such  person  for  the  first  and  the 
conviction  by(?(;)  such  person  of  the  second  offence,  but  each  separate 
offence  committed  by  any  such  person  before  the  expiration  of  the  said 
term  of  ten  days  shall  be  punishable  by  a  separate  penalty,  as  though 
the  same  were  a  first  offence ;  and  that  no  person  shall  be  punished  as  for 
a  third  offence  under  this  act,  unless  ten  days  at  the  least  shall  have 
intervened  between  the  conviction  of  such  person  for  the  second  and  the 
conviction  by(t«)  such  person  of  the  third  offence;  but  each  separate 
offence  committed  by  any  such  person  before  the  expiration  of  the  said 
term  of  ten  days  shall  be  punishable  by  a  separate  penalty,  as  though  the 
same  were  a  second  offence;  and  that  the  fourth  or  any  subsequent  offence 
which  may  be  committed  by  any  such  person  against  this  act  shall  bo 
inquired  of,  tried,  and  punished  in  the  manner  hereinbefore  provided  in 
respect  of  any  third  offence;  and  that  if  the  person  or  persons  preferring 
any  such  information  shall  not  be  able  or  shall  not  see  fit  to  produce  evi- 
dence of  any  such  previous  conviction  or  convictions  as  aforesaid,  any 
such  offender  as  aforesaid  shall  be  punished  for  each  separate  offence  by 
him  committed  against  the  provisions  of  this  act  by  an  equal  number  of 
distinct  and  separate  penalties,  as  though  each  of  such  offences  were  a 
first  or  second  offence,  as  the  case  may  be ;  and  that  no  person  shall  be 
proceeded  against  or  punished  as  for  a  second  or  as  for  a  third  offence  at 
the  distance  of  more  than  two  years  from  the  commission  of  the  next  pre- 
ceding offence. 

11.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  any  one  jus- 
tice of  the  peace,  in  all  cases  where  any  information  or  complaint  shall 
be  made  as  aforesaid,  and  he  is  hereby  authorized  and  required,  at  the 
request  in  writing  of  any  of  the  parties  to  the  said  complaint,  and  on  the 
oath  of  the  informer  or  complainant,  or  of  the  person  informed  or  com- 
plained against,  that  he  believes  that  the  attendance  of  any  person  or  per- 
sons as  a  witness  or  witnesses  will  be  material  to  the  hearing  of  such  in- 
r*J.iftn  formation,  to  issue  his  summons  to  any  such  person  or  persons, 
L  J  *  witness  or  witnesses,  to  appear  and  give  evidence  on  oath  before 
himself  and  such  other  justice  or  justices  as  shall  hear  and  determine  such 
information  or  complaint,  the  time  and  place  of  hearing  and  determining 
the  same  being  specified  in  the  said  summons;  and  if  any  person  or  per- 
sons so  summoned  shall  not  appear  before  the  said  last  mentioned  justices 
at  the  time  or  place  so  specified  in  the  said  summons,  and  shall  not  offer 
any  reasonable  excuse  for  the  default,  to  the  satisfaction  of  the  said  last 
mentioned  justices,  or  appearing  according  to  the  directions  of  the  said 
summons  shall  not  submit  to  be  examined  as  witness  or  witnesses,  then 
and  in  every  such  case  it  shall  be  lawful  for  such  last  mentioned  justices, 

(w)  Sic. 
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and  they  arc  hereby  authorised,  (proof  on  oath,  in  the  case  of  any  person 
not  appearing  according  to  such  summons,  having  been  first  made  before 
such  last  mentioned  justices  of  the  due  service  of  such  summons  on  every 
such  person,  by  delivering  the  same  to  him  or  to  her,  or  by  leaving  the 
same  at  the  usual  places  of  abode  of  such  person,  twenty-four  hours  at 
the  least  before  the  time  appointed  for  such  person  to  appear  before  such 
last  mentioned  justices,)  by  warrant  under  the  hands  and  seals  of  such 
last  mentioned  justices  to  commit  such  person  or  persons  so  making  de- 
fault in  appearing,  or  appearing  and  refusing  to  give  evidence,  to  some 
prison  within  the  jurisdiction  of  the  said  justices,  there  to  remain  with- 
out bail  or  mainprize  for  any  time  not  exceeding  fourteen  days,  or  until 
such  person  or  persons  shall  submit  to  be  examined  and  give  evidence. 

12.  And  be  it  further  enacted,  that  all  justices  of  the  peace  shall  and 
are  hereby  empowered,  on  the  conviction  of  any  person  or  persons  for  any 
oflFence  against  this  act,  in  default  of  payment  of  any  penalty  or  forfeit- 
ure, together  with  the  reasonable  costs  and  charges  attending  such 
conviction,  to  cause  the  same  to  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  ofiender  or  offenders,  by  warrant  or  warrants  under  the 
hands  and  seals  of  such  justices,  together  with  the  reasonable  costs  of 
such  distress  and  sale,  and  in  case  it  shall  appear  to  the  satisfaction  of 
such  justices,  either  by  the  confession  of  the  offender  or  offenders  or  by 
the  oath  of  one  or  more  credible  witness  or  witnesses,  that  he,  she  or 
they  hath  not  or  have  not  goods  and  chattels  within  the  jurisdiction  of 
such  justices  sufficient  whereon  to  levy  all  such  penalties  and  forfeitures, 
costs  and  charges,  such  justices  may,  without  issuing  any  warrant  of  dis- 
tress, commit  the  offender  or  offenders  to  the  common  gaol  for  three  cal- 
endar months  (unless  the  same  be  sooner  paid),  in  such  manner  as  if  a 
warrant  of  distress  had  been  issued,  and  a  return  of  nulla  bona  made  thereon. 

13.  And  be  it  further  enacted,  that  no  person  shall  be  liable  to  be  con- 
victed of  any  offence  against  this  act  committed  by  his  or  her  copartner 
in  trade,  and  without  his  or  her  knowledge,  privity,  or  consent ;  but  it 
shall  be  lawful,  when  any  penalty,  or  any  sum  for  wages,  or  any  other 
sum,  is  ordered  to  be  paid,  under  the  authority  of  this  act,  and  the  per- 
son or  persons  ^ordered  to  pay  the  same  shall  neglect  or  refuse  to  r^ji--] 
do  so,  to  levy  the  same  by  distress  and  sale  of  any  goods  be-  L  -^ 
longing  to  any  copartnership  concern  or  business  in  the  carrying  on  of 
which  such  charges  may  have  become  due,  or  such  offence  may  have  been 
committed;  and  in  all  proceedings  under  this  act  to  recover  any  sum  due 
for  wages  it  shall  be  lawful  in  all  cases  of  copartnership  for  the  justices, 
at  the  hearing  of  any  complaint  for  the  nonpayment  thereof,  to  make  an 
order  upon  any  one  or  more  copartners  for  the  payment  of  the  sum  appear- 
ing to  be  due;  and  in  such  case  the  service  of  a  copy  of  any  summons  or 
other  process,  or  of  any  order,  upon  one  or  more  of  such  copartners, 
shall  be  deemed  to  be  a  sufficient  service  upon  all. 

14.  And  it  is  declared  and  enacted,  that  in  all  cases  it  shall  be  deemed 
and  taken  to  be  sufficient  service  of  any  summons  to  be  issued  against  any 
offender  or  offenders,  by  any  justice  or  justices  of  the  peace,  under  the 
authority  of  this  act,  if  a  duplicate  or  true  copy  of  the  same  be  left  at 
or  upon  the  place  used  or  occupied  by  such  offender  or  offenders  for  car- 
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ryins;  on  hiS;  her,  or  their  trade  or  business,  or  at  the  j^lace  of  residence 
of  any  such  offender  or  offenders,  being  at  or  upon  any  sucb  place  as 
aforesaid,  the  same  being  directed  to  such  offender  or  offenders  by  his, 
her,  or  their  right  or  assumed  name  or  names. 

15.  And  be  it  farther  enacted,  that  the  justices  before  whom  any  per- 
son shall  be  convicted  of  any  offence  against  this  act,  or  by  whom  any  per- 
san  shall  be  committed  to  the  common  gaol,  in  default  of  a  suflBcient  dis- 
tress, or  for  not  appearing  as  a  witness,  or  not  submitting  to  be  examined, 
shall  cause  all  such  convictions,  and  the  summonses  for  the  attendance 
of  witnesses,  and  the  warrants  or  orders  for  such  commitments,  and  the 
warrant  or  order  of  any  such  distress,  to  be  drawn  up  in  the  form  or  to 
the  effect  set  forth  in  the  schedule  to  this  act  annexed,  with  such  addi- 
tions or  variations  as  may  be  necessary  for  adapting  the  same  to  the  par- 
ticular circumstances  of  the  case. 

16.  And  be  it  further  enacted,  that  the  justices  before  whom  any  con- 
viction shall  be  had  under  this  act  shall  cause  the  same  to  be  returned  to 
the  next  general  or  quarter  sessions  of  the  peace  holden  for  the  county 
or  place  wherein  the  offence  shall  have'  been  committed,  and  the  same 
sball  then  and  there  be  delivered  to  the  clerk  of  the  peace,  or  other  per- 
son acting  as  such,  to  be  by  him  filed  among  the  records  of  the' said  Court ; 
and  such  clerk  of  the  peace,  or  other  person  acting  as  such,  is  hereby  re- 
quired, on  the  tender  and  payment  to  him  of  the  sum  of  one  shilling,  to 
grant  to  any  person  or  persons,  on  demand,  a  copy  of  any  such  conviction, 
with  a  certificate  thereupon  indorsed  or  thereunto  annexed,  that  the  same 
is  a  true  and  accurate  copy  of  the  original  conviction  returned  to  such 
general  or  quarter  sessions  as  aforesaid. 

17.  And  be  it  further  enacted,  that  no  conviction,  order,  or  adjudica- 
tion made  by  any  justices  of  the  peace  under  the  provisions  of  this  act 

shall  be  quashed  for  want  of  form,  nor  be  ^removed  by  certiorari 
L  -I  or  otherwise  into  any  of  his  Majesty's  superior  Courts  of  record ; 
and  no  warrant  of  distress,  or  of  commitments  in  default  of  sufficient 
distress,  shall  be  held  void  by  reason  of  any  defect  therein,  provided  it  be 
therein  alleged  that  the  party  has  been  convicted,  and  there  be  a  good  and 
valid  conviction  to  sustain  the  same. 

18.  And  be  it  further  enacted,  that  out  of  any  penalty  or  forfeiture  in- 
curred by  any  offence  committed  against  this  act,  it  shall  be  lawful  for  the 
Court  or  justices  imposing  the  same  to  award  any  sum  to  the  informer, 
not  exceeding  in  any  case  the  sum  of  twenty  pounds;  and  the  rest  of  any 
such  pecuniary  penalty  or  forfeiture  shall  go  to  the  treasurer  of  the 
county  in  which  the  offence  shall  be  committed,  in  aid  of  the  rates  of 
such  county  :  provided  always,  that  every  proceeding  whatsoever  for  any 
offence  against  this  act  shall  be  commenced  within  three  calendar  moulhs 
after  such  offence  shall  have  been  committed. 

19.  And  be  it  further  enacted,  that  nothing  herein  contained  shall  ex- 
tend to  any  artificer,  workman,  or  labourer,  or  other  person  engaged  or 
employed  in  any  manufacture,  trade,  or  occupation,  excepting  only  arti- 
ficers, workmen,  labourers,  and  other  persons  employed  in  the  several 
manufactures,  trades,  and  occupations  following;  (that  is  to  say),  in  or 
about  the  making,  casting,  converting,  or  manufacturing  of  iron  or  steel, 
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or  any  parts,  brandies,  or  processes  thereof;  or  in  or  about  the  working 
or  getting  of  any  mines  of  coal,  ironstone,  limestone,  salt  rock;  or  in  or 
about  the  working  or  getting  of  stone,  slate  or  clay ;(?(')  or  in  the  making 
or  preparing  of  salt,  bricks,  tiles,  or  quai-rics;  or  in  or  about  the  making 
or  manufacturing  of  any  kinds  of  nails,  chains,  rivets,  anvils,  vices,  spades, 
shovels,  screws,  keys,  locks,  bolts,  hinges,  or  any  other  articles  or  hard- 
wares made  of  iron  or  steel,  or  of  iron  and  steel  combined,  or  of  any  pla- 
ted articles  of  cutlery,  or  of  any  goods  or  wares  made  of  brass,  tin,  lead, 
pewter,  or  other  metal,  or  of  any  japanned  goods  or  wares  whatsoever;  or  in 
or  about  the  making,  spinning,  throwing,  twisting,  doubling,  winding,  weav- 
ing, combing,  knitting,  bleaching,  dyeing,  printing,  or  otherwise  preparing  of 
any  kinds  of  woollen,  worsted,  yarn,  stuft",  jersey,  linen,  fustian,  cloth,  serge, 
cotton,  leather,  fur,  hemp,  flax,  mohair,  or  silk  manufactures  whatsoever,  or 
in  or  about  any  manufactures  *whatsoever  made  of  the  said  last  men-  r^j^iQ-i 
tioned  materials,  whether  the  same  be  or  be  not  mixeil  one  with  >- 
another;  or  in  or  about  the  making  or  otherwise  preparing,  ornamenting, 
or  finishing  of  any  glass,  procelain,  china,  or  earthenware  whatsoever,  or 
any  parts,  branches,  or  process  thereof,  or  any  materials  used  in  any  of 
such  last  mentioned  trades  or  employments ;  or  in  or  about  the  making  or 
preparing  of  bone,  thread,  silk,  or  cotton  lace,  or  of  lace  made  of  any 
mixed  materials. 

20.  And  be  it  further  enacted,  that  nothing  herein  contained  shall 
extend  to  any  domestic  servant  or  servant  in  husbandry. 

21.  And  be  it  further  enacted,  that  no  justice  of  the  peace,  being  a 
person  also  engaged  in  any  of  the  trades  or  occupations  enumerated  in 
this  act,  or  the  father,  son,  or  brother  of  any  such  person,  shall  act  as  a 
justice  of  the  peace  under  this  act. 

22.  And  be  it  futher  enacted,  that  in  all  cities,  boroughs,  or  corporate 
towns,  where  the  magistrates  for  the  time  being  are  disqualified  by  the 
foregoing  clause  from  administering  this  act,  then  and  in  every  such 
case,  and  so  often  as  the  same  shall  happen,  it  shall  be  lawful  for  the 
magistrates  of  the  county  in  which  the  offence  may  be  committed  (and 
not  disqualified  as  aforesaid)  to  administer,  and  they  are  hereby  author- 
ized and  empowered  to  hear,  examine,  and  determine,  any  offences  com- 
mitted against  this  act,  in  any  such  cities,  boroughs,  or  corporate  towns ; 
and  it  shall  be  lawful  for  the  complainant  to  remove  the  cases  of  infor- 
mation or  complaint  for  the  said  cities,  boroughs,  or  corporate  towns  to 
any  other  Court  of  session  or  petty  session  not  exceeding  twelve  miles 
from  the  place  where  the  servant  shall  have  been  committed ;  any  law, 
charter,  usage,  or  custom  to  the  contrary  notwithstanding. 

23.  And  be  it  further  enacted  and  declared,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  prevent  any  employer  of 
any  artificer,  or  agent  of  any  suph  employer,  from  supplying  or  coutract- 

(wj)  A  contractor  to  execute  a  railway  cutting  at  so  much  per  cubic  yard,  who  em- 
ploys men  under  him  to  assist,  is  not  a  workman  or  labourer  within  the  true  meaning' 
of  this  act,  alllifiugh  he  docs  a  portion  of  the  work  himself.  Where  the  earth  removed 
is  clay,  wliicli  is  used  for  maUing  hrici<s;  qucere,  whetiier  a  labourer  engaged  in  the 
removal  of  such  earth  is  a  person  "employed  in  or  about  the  vvoikingr  or  getting  of 
clay,"  within  sect.  19;  Riley  v.  Wardrn,  2  Exc.  59.  See  also  ante,  p.  301,  note;  (/) 
and  Weaver  v.  Floyd,  21  h.  J.,  N.  S.,  Q.  B.  151. 
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ing  to  supply  to  any  such  artificer  any  medicine  or  medical  attendance, 
or  any  fuel,  or  any  materials,  tools,  or  implements  to  be  by  such  artificer 
employed  in  his  trade  or  occupation,  if  such  artificers  be  employed  in 
mining,  or  any  hay,  corn,  or  other  provender  to  be  consumed  by  any 
horse  or  other  beast  of  burden  employed  by  any  such  artificer  in  his 
trade  and  occupation;  nor  from  demising  to  any  artificer,  workman,  or 
labourer  employed  in  any  of  the  trades  or  occupations,  enumerated  in  this 
act  the  whole  or  any  part  of  any  tenement  at  any  rent(a;)  to  be  there- 
on reserved;  nor  from  supplying  or  contracting  to  supply  to  any  such 
artificer  any  victuals  dressed  or  prepared  under  the  roof  of  any  such 
employer,  and  there  to  be  consumed  by  such  artificer;  nor  from  making 
or  contracting  to  make  any  stoppage  or  deduction  from  the  wages  of  any 
r*i9m  ^^^^  artificer,  for  or  in  respect  of  any  such  rent;  *or  for  or  in 
L  -I  respect  of  any  such  medicine  or  medical  attendance  ;  or  for  or  in 
respect  of  such  fuel,  materials,  tools,  implements,  hay,  corn,  or  proven- 
der, or  of  any  such  victuals  dressed  and  prepared  under  the  roof  of  any 
such  employer;  or  for  or  in  respect  of  any  money  advanced  to  such  arti- 
ficer for  any  such  purpose  as  aforesaid  ;  provided  always,  that  such  stop- 
page or  deduction  shall  not  exceed  the  real  and  true  value  of  such  fuel, 
materials,  tools,  implements,  hay,  corn,  and  provender,  and  shall  not  be 
in  any  case  made  from  the  wages  of  such  artificer,  unless  the  agreement 
or  contract  for  such  stoppage  or  deduction  shall  be  in  writing,  and  signed 
by  such  artificer. 

24.  And  be  it  further  enacted  and  declared,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  prevent  any  such  em- 
ployer from  advancing  to  any  such  artificer  any  money  to  be  by  him  con- 
tributed to  any  friendly  society  or  bank  for  savings  duly  established 
according  to  law,  nor  from  advancing  to  any  such  artificer  any  money  for 
his  relief  in  sickness,  or  for  the  education  of  any  child  or  children  of 
such  artificer,  nor  from  deducting  or  contracting  to  deduct  any  sum  or 
sums  of  money  from  the  wages  of  such  artificers  for  the  education  of 
any  such  child  or  children  of  such  artificer,  and  unless  the  agreement  or 
contract  for  such  deduction  shall  be  in  writing  and  signed  by  such  arti- 
ficer. 

25.  And  be  it  further  enacted  and  declared,  that  in  the  meaning  and 
for  the  purposes  of  this  act  all  workmen,  labourers,(^)  and  other  persons 
in  any  manner  engaged  in  the  performance  of  any  work,  employment  or 
operation,  of  what  nature  soever,  in  or  about  the  several  trades  and  oc- 
cupations aforesaid,  shall  be  and  be  deemed  "  artificers ;"  and  that  within 
the  meaning  and  for  the  purposes  aforesaid  all  masters,  bailiffs,  foremen, 
managers,  clerks,  and  other  persons  engaged  in  the  hiring,  employment, 
or  superintendence  of  the  labour  of  any  such  artificers,  shall  be  and  be 
deemed  to  be  "  employers;"  and  that  within  the  meaning  and  for  the 
purposes  of  this  act  any  money  or  other  thing  had  or  contracted  to  be 
paid,  delivered,  or  given  as  a  recompense,  reward,  or  remuneration  for 
any  labour  done  or  to  be  done,  whether  within  a  certain  time  or  to  a  cer- 

(a;)See  Chawner  V.  Cummings,  ante,   p.  412,  note. 
(y)  See  Rieley  v.  Warden,  ante,  p.  418,  note. 
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tain  amount,  or  for  a  time  or  an  amount  uncertain,  shall  be  deemed  and 
taken  to  be  the  "wages"  of  such  labour;  and  that  within  the  meaning 
and  for  the  purposes  aforesaidany  agreement,  understanding,  device,  contri- 
vance, collusion,  or  arrangement  whatsoever  on  the  subject  of  wages, 
whether  written  or  oral,  whether  direct  or  indirect,  to  which  the  em- 
ployer and  artificer  are  parties  or  are  assenting,  or  by  which  they  are 
mutually  bound  to  each  other,  or  whereby  either  of  them  shall  have 
endeavoured  to  impose  an  obligation  on  the  other  of  them,  shall  be  and 
be  deemed  a  "  contract.'" 

*26.  And  be  it  further  enacted,  that  this  act  shall  not  com-  p^^nin 
mence  or  take  eiFect  till  the  expiration  of  three  calendar  months  L  *'  J 
next  after  the  day  of  passing  the  same. 

27.  And  be  it  further  enacted,  that  the  provisions  of  this  act  shall 
extend  over  the  whole  of  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Great  Britain. 


SCHEDULE  referred  to  in  the  forgoing  Act.. 

JForm  of  Conviction. 

1  BE  it  remembered,  that  on  this  day  of 

to  wit.       j  in  the  year  of  our  Lord  at  in  the  county  of 

A.  B.  is  duly  convicted  before  us  C.  D.  and  J.  G.,  two  of 
his  Majesty's  justices  of  the  peace  for  the  of  for  that 

the  said  A.  B.  ^sjjeci/i/  the  offence,  and  the  time  mid  place  lohen  and 
where  committecT^,  whereby  the  said  A.  B.  has  forfeited  the  sum  of 
this  being  adjuged  to  be  the  first  [or  second]  offence  \asthe  case  may  he\ 
against  the  provisions  of  an  act  to  prohibit  the  payment  of  wages  in 
goods,  besides  the  costs  of  this  conviction,  which  we  assess  at  the  sum  of 
r/iere  state  to  whom  and  in  what  proportions  the  penalty  and 
costs  are  to  be  j^aid,'^  pursuant  to  the  statute  in  that  case  provided. 
Given  under  our  hands  and  seals, 

Summons  to    Witness. 

"I  WHEREAS  information  upon  oath  hath  been  made  be- 
to  wit.       j  fore  me,  A.   B.   Esquire,  one  of  his  Majesty's  justices  of 
the  peace  for  the  county  aforesaid,  that  C,  D.  of  has  been  guilty 

of  an  offence  against  the  laws  prohibiting  the  payment  of  wages  in  goods, 
and  that  you  are  a  material  witness  to  be  examined  on  the  hearing  and 
determination  of  such  information  :  These  are  therefore  to  require  you 
to  appear  personally  before  me,  and  such  other  justice  or  justices  as  shall 
hear  and  determine  such  information,  at  in  the  county  aforesaid, 

on  the  day  of  at  the  hour  of  of  the  same  day, 

there  to  be  examined  touching  the  matters  alleged  in  such  information. 
As  witness  my  hand, 
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r*422]  *  Warrant  of  Commitment  of  a  Witness. 

1  To  the   constable   or  otlier  proper  officer  and  to  the  keeper 

to  wit.      j  or  gaoler  of 

Whereas  G.  J),  hath  been  duly  summoned  to  appear  and  give  evidence 
before  us,  A.  0.  and  Gr.  F.,  two  of  his  Majesty's  justices  of  the  peace 
for  the  county  ^or  riding,  city,  division,  or  place]  of  on  this 

day  of  being  the  time  and  place  appointed  for  hearing 

and  determining  the  complaint  made  on  the  oath  of  before  us, 

against  A.  B.,  of  having  rsfatinr/  the  offence  as  laid  in  the  information^ 
contrary  to  the  laws  now  in  force  for  prohibiting  the  payment  of  wages 
in  goods  :  And  whereas  the  said  C.  D.  hath  not  appeared  before  ns  at 
the  time  and  place  aforesaid  specified  for  that  purpose,  or  offered  any 
reasonable  excuse  for  his  default  ^or  ]  :  and  whereas  the  said 

C.  D.  having  appeared  before  us  at  the  time  and  place  aforesaid  specified 
for  that  purpose,  hath-  not  submitted  to  be  examined  as  a  witness  and 
give  his  evidence  before  us  touching  the  matter  of  the  said  complant, 
but  hath  refused  so  to  do  [or  ]  ;  Therefore  we  the  said  justices 

do  hereby,  in  pursuance  of  the  statute  made,  ^c.  \setting  forth  the  title 
of  this  act'\  commit  the  said  C.  D.  to  the  V<Iescrihing  the prison~\  there  to 
remain  without  bail  or  main-prize,  for  his  contempt  aforesaid,  for  the 
space  of  three  calendar  months,  or  until  he  shall  submit  himself  to  be 
examined  and  give  his  evidence  touching  the  matter  of  the  said  com- 
plaint, or  shall  otherwise  be  discharged  by  due  course  of  law.  And  you 
Vthe  constalle  or  peace  officer  to  wJiom  the  warrant  is  directedl  are  here- 
by authorized  and  required  to  take  into  your  custody  the  body  of  the 
said  C.  D.,  and  him  safely  to  convey  to  the  said  prison,  and  him  there  to 
deliver  to  the  gaoler  or  keeper  thereof,  who  is  hereby  authorized  and  re- 
quired to  receive  into  his  custody  the  body  of  the  said  C.  D.,  and  him 
safely  to  retain  and  keep,  pursuant  to  this  commitment.  Given  under 
our  hands  and  seals,  this  day  of  in  the  year  of  our 

Lord 


Wan-ant  to  distrain  for  Forfeiture. 

,       .,         f      ^^  ^^  constable  [headborough]  or  [tithingman]  of 

Whereas  A.  B.  of  is  this  day  convicted  before  us,  C.  D.  and 

J.  G.,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  upon  oath  of  H.  K.,  a  credible  witness,  for  that  the  said  A.  B. 
did  [/lere  set  forth  the  offence'],  contrary  to  the  statute  in  that  case  made 
and  provided,  by  reason  whereof  the  said  A.  B.  hath  forfeited  the  sum 
of  to  be  distributed  as  herein  is  mentioned,  besides  the  sum  of 

for  costs,  both  of  which  he  hath  refused  to  pay ;  These  are 
r*4.oo-i  therefore,  *in  his  Majesty's  name,  to  command  you  to  levy  the 
L     "'"*-•  said  sum  of  and  also  the   sum   of  for  costs,  by 
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distress  of  the  goods  and  cliattcls  of  him  the  said  A.  B. ;  and  if  within 
the  space  of  days  next  after  such  distress  by  you  taken,  the 

said  sums,  together  with  the  reasonable  charges  of  taking  and  keeping 
the  same,  shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and 
chattels,  so  by  you  distrained,  and  out  of  the  money  arising  by  such 
sale  that  you  do  retain  the  said  costs,  and  also  the  said  forfeiture  or  sum 
of  and  thereout  pay  to  L.  M.,  who  hath  informed  and  prosecu- 

ted in  this  case,  the  sum  of  being  his  adjudged  portion  of  such 

forfeiture,  the  residue  whereof  is  to  go  to  the  treasurer  of  the  said  coun- 
ty of  in  aid  of  the  rates  thereof;  and  that  you  do  return  the 
overplus,  on  demand,  to  him  the  said  A.  B.  (the  reasonable  charges  of 
taking,  keeping,  and  selling  the  said  distress  being  first  deducted;)  and 
if  sufficient  distress  cannot  be  found  of  the  goods  and  chattels  of  the 
said  A.  B.  whereupon  to  levy  the  said  sum  of  that  then  you 
certify  the  same  to  us,  together  with  this  warrant. 
Given  under  our  hands  and  seals, 


Commitment  for  Want  of  Distress. 

To  the  [constable]  of  in  the  said  county,  and  to 

to  wit.     r  the  keeper  of  the  common  gaol  \or  the  house  of  correctionj  at 
in  the  said  county. 
Whereas  A.  B.  of  in  the  said  county  was  on  the 

day  of  convicted  before  us,  C.  D.  and  J.  G-.,  two  of  his  ma- 

jesty's justices  of  the  peace  in  and  for  the  said  county,  upon  the  oath  of  H. 
K.,  a  credible  witness,  for  that  he  the  said  A.  B.,  [Aez-e  set  forth  the  of- 
fence,~\  contrary  to  the  statute  made  in  the  year  of  the  reign  of 

his  majesty  king  William  the  Fourth,  by  reason  whereof  the  said  A.  B. 
hath  forfeited  the  sum  of  besides  the  sum  of  for  costs: 

and  whereas  on  the  daj^  of  in  the  year  aforesaid  we 

did  issue  our  warrant  to  the  [constable]  of  to  levy  the  said 

sum  of  and  costs,  by  distress  and  sale  of  the  goods  and  chattels 

of  him  the  said  A.  B.,  and  to  distribute  the  same  according  to  the  direc- 
tions of  the  said  statute  :  And  whereas  it  duly  appears  to  us,  upon  the 
oath  of  the  said  [constable],  that  the  said  [constable]  hath  used  his  best 
endeavours  to  levy  the  said  sum  on  the  goods  and  chattels  of  the  said  A. 
B.  as  aforesaid,  but  that  no  sufficient  distress  can  be  had  whereon  to  levy 
the  same  [c/-  by  confession  of  the  said  A.  B.,  or  by  the  oath  of  a  credible 
witness,  that  the  said  A.  B.  hath  not  goods  and  chattels  within  our  juris- 
diction whereon  to  levy  the  said  forfeiture  and  costs;]  These  are  there- 
fore to  command  you  the  said  [constable]  of  aforesaid  to  appre- 
hend the  said  A.  B.,  and  him  safely  to  convey  to  the  common  gaol  [or 
house  *of  correction]  at  in  the  said  county,  and  there  r>|c  <.))-] 
to  deliver  him  to  the  keeper  thereof,  together  with  this  precept,  L  J 
and  we  do  also  command  you  the  said  keeper  to  receive  and  keep  in  your 
custody  the  said  A.  B.  for  the  space  of  three  months,  unless  the  said  sum 
and  costs  shall  be  sooner  paid;  and  for  so  doing  this  shall  be  your  suffi- 
cient Nvarrant.     Given  under  our  hands  and  seals, 
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3  &  4  Wm.  4,  c.  103. 

An  Act  to  rec/idate  the  Labour  of  Children  and  young  Persons  in  the 
Mills  and  Factories  of  the  United  Kinydom.iz'^  r29th  August, 
1833. 

Whereas  it  is  necessary  that  the  hours  of  Labour  of  children  and  young 
persons  employed  in  mills  and  factories  should  be  regulated,  inasmuch  as 
there  are  great  numbers  of  children  and  young  persons  now  employed  in 
mills  and  factories,  and  their  hours  of  labour  are  longer  than  is  desirable, 
due  regard  being  had  to  their  health  and  means  of  education  :  be  it  there- 
fore enacted  by  the  king's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  j^arliament  assembled,  and  by  the  authority  of  the  same,  that  from 
and  after  the  first  day  of  January  one  thousand  eight  hundred  and  thirty- 
four  no  person  under  eighteen  years  of  age  shall  be  allowed  to  work  in 
the  night,  (that  is  to  say,)  between  the  hours  of  half  past  eight  o'clock  in 
the  evening  and  half  past  five  o'clock  in  the  morning,  except  as  herein- 
after provided,  in  or  about  any  cotton,  woollen,  worsted,  hemp,  flex,  tow, 
linen,  or  silk  mill  or  factory,  wherein  steam  or  water  or  any  other  me- 
chanical power  is  or  shall  be  used  to  propel  or  work  the  machinery  in 
such  mill  or  factory,  either  in  scutching,  carding,  roving,  spinning, 
piecing,  twisting,  winding,  throwing,  doubling,  netting,  making  thread, 
dressing  or  weaving  of  cotton,  wool,  worsted,  hemp,  flax,  tow  or  silk, 
either  separately  or  mixed,  in  any  such  mill  or  factory  situate  in  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  :  provided 
always,  that  nothing  in  this  act  shall  apply  or  extend  to  the  working  of 
any  steam  or  other  engine,  water-wheel,  or  other  power  in  or  belonging 
to  any  mill  or  building  or  machinery  when  used  in  that  of  the  process  or 
r*/iOP;i  '^0^^  commonly  called  *fulling,  roughing,  or  boiling  of  woollens, 
L  -I  nor  to   any  apprentices  or  other  persons  employed  therein,  nor 

to  the  labour  of  young  persons  above  the  age  of  thirteen  years  when  em- 
ployed in  packing  goods  in  any  warehouse  or  place  attached  to  any  mill, 
and  not  used  for  any  manufacturing  process :  provided  also,  that  nothing 
in  this  act  shall  apply  or  extend  to  any  mill  or  factory  used  solely  for  the 
manufacture  of  lace. 

2.  And  be  it  further  enacted,  that  no  person  under  the  age  of  eighteen 
years  shall  be  employed  in  any  such  mill  or  factory  in  such  description 
of  work  as  aforesaid  more  than  twelve  hours  in  any  one  day,  nor  more 
than  sixty-nine  hours  in  any  one  week,  except  as  hereinafter  pro- 
vided, (a) 

3.  Provided  always,  and  be  it  further  enacted,  that  if  at  any  time  in 
any  such  mill,  manufactory  or  buildings  situated  upon  any  stream  of 
water,  time  shall  be  lost  iu  consequence  of  the  want  of  a  due  supply  or  of 

(2)  See  also  7  &  8  Vict.  c.  15;  10&  11  Vict.  c.  29 ;  13  &.  14  Vict.  c.  54,  post;  and 
as  to  rope  work,  &c.,  see  9  &  10  Vict.  c.  40,  post,  p.  463,  note, 
(a)  See  note  (?)  p.  424. 
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an  excess  of  water,  or  by  reason  of  its  being  impounded  in  higher  reser- 
voirs, then  and  in  every  such  case  and  so  often  as  the  same  shall  happen 
it  shall  be  lawful  for  the  occupier  of  any  such  mill,  manufactory  or  build- 
ing to  extend  the  time  of  labour  in  this  act  prescribed  at  the  rate  of  three 
hours  per  week  until  such  lost  time  shall  have  been  made  good,  but  no 
longer,  such  time  to  be  worked  between  the  hours  of  five  of  the  clock  in 
the  morning  and  nine  of  the  clock  in  the  evening  :  provided  also  that  no 
time  shall  be  recoverable  after  it  has  been  lost  six  calendar  mouths. (Z^) 

4.  And  be  it  further  enacted,  tluit  when  any  extraordinary  accident 
shall  happen  to  the  steam  engine,  water-wheel,  weirs,  or  watercourses, 
main  shafting,  main  gearing,  or  gas  apparatus  of  any  such  mill,  manufac- 
tory, or  buildings,  by  which  not  less  than  three  hours'  labour  at  any  one 
time  shall  be  lost,  then  and  in  every  such  case  such  time  may  be  worked 
up  at  the  rate  of  one  hour  a  day,  in  addition  to  the  aforesaid  and  herein- 
after restricted  hours  of  labour,  for  the  twelve  following  working  days, 
but  not  after. (i) 

5.  And  whereas  during  periods  of  drought  and  of  floods  the  power  of 
water-wheels  on  some  streams  is  wholly  interrupted,  or  so  far  diminished 
that  the  machinery  or  part  or  parts  of  the  machinery  dependant  upon 
such  power  cannot  be  regularly  worked  at  one  and  the  same  time,  and  in 
consequence  thereof  a  certain  portion  of  the  time  of  such  persons  as  are 
employed  in  the  working  of  such  machinery  may  be  lost  in  each  day  dur- 
ing such  period  of  drought  or  floods;  be  it  therefore  enacted,  that  it 
shall  be  lawful  for  the  occupier  of  any  mill,  manuftictory,  or  building, 
when  time  is  so  lost,  then  and  in  every  such  case  and  so  often  as  the 
same  shall  happen,  to  extend  the  hours  between  *which  persons  r* <or-| 
under  eighteen  years  of  age  are  hereinbefore  allowed  to  work,  L  "^  J 
[videlicet,  from  five  of  the  clock  in  the  morning  till  nine  in  the  evening,) 
as  hereinbefore  limited,  to  such  period  as  may  in  such  case  be  necessary 
to  prevent  the  loss  of  time,  and  no  longer  :  provided  always,  that  no  child 
or  young  person  within  the  respective  ages  prescribed  by  this  act  shall  be 
actually  employed  a  greater  number  of  hours  within  the  twenty-four 
hours  of  any  one  day  than  this  act  declares  to  be  lawful;  and  provided 
also,  that  no  child  under  thirteen  years  of  age  shall  be  employed  after  the 
hour  of  nine  of  the  clock  in  the  evening  nor  before  the  hour  of  five  in  the 
morning.(6) 

G.  And  be  it  further  enacted,  that  there  shall  be  allowed  in  the  course 
of  every  day  not  less  than  one  and  a  half  hours  for  meals  to  every  such 
person  restricted  as  hereinbefore  provided  to  the  performance  of  twelve 
hours  work  daily. (c) 

7.  And  be  it  enacted,  that  from  and  after  the  first  day  of  January  one 
thousand  eight  hundred  and  thirty-four  it  shall  not  be  lawful  for  any 
person  whatsoever  to  employ  in  any  factory  or  mill  as  aforesaid,  except 


(6)  As  to  recovering  lost  time,  see  also  7  &  8  Vict.  c.  15,  ss.  33,  34;  13  »Se-  14  Vict.  c. 
54,  8.  4,  post. 

(/>)  See  note  {h\  p.  425. 

(c)  Sec  7  &  8  Vict.  c.  15,  s.  36;  13  &  14  Vict.  c.  54,  s.  3,  post. 
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ia  mills  for  the  manufacture  of  silk,  an}'  child  who  shall  not  have  com- 
pleted his  or  her  ninth  year  of  age.(cZ) 

8.  And  he  it  further  enacted,  that  from  and  after  the  expiration  of  six 
months  after  the  passing  of  this  act  it  shall  not  be  lawful  for  any  person 
whatsoever  to  employ,  keep,  or  allow  to  remain  in  any  factory  or  mill  as 
aforesaid  for  a  longer  time  than  forty-eight  hours  in  any  one  week,  nor 
for  a  longer  time  than  nine  hours  in  any  one  day,  except  as  herein  provided, 
any  child  who  shall  not  have  completed  his  or  her  eleventh  year  of  age, 
or  after  the  expiration  of  eighteen  month.s(e)  from  the  passing  of  this  act 
any  child  who  shall  not  have  completed  his  or  her  twelfth  year  of  age,  or 
after  the  expiration  of  thirty  months(e)  from  the  passing  of  this  act  any 
child  who  shall  not  have  completed  his  or  her  thirteenth  year  of  age  : 
provided  nevertheless,  that  in  mills  for  the  manufacture  of  silk,  children 
under  the  of  age  of  thirteen  years  shall  be  allowed  to  work  ten  hours  in 
any  one  day.(/) 

9.  And  be  it  further  enacted,  that  all  children  and  young  persons 
whose  hours  of  work  are  regulated  and  limited  by  this  act  shall  be  enti- 
tled to   the  following  holydays;  videlicet,  on  Christmas  Day  and  Good 

j^,^--,  Friday  the  entire  day,  and  not  fewer  *than  eight  half  days  besides 
L  ^  -1  in  every  year,  such  half  days  to  be  at  such  period  or  periods,  to- 
gether or  separately,  as  may  be  most  desirable  and  convenient,  and  as 
shall  be  determined  on  bj^the  master  of  such  children  and  young  persons: 
provided  nevertheless,  that  in  Scotland  any  other  days  may  be  substituted 
for  Christmas  Day  and  Good  Friday,  both  or  either,  as  such  master  may 
determine,  (.y) 

10.  And  be  it  further  enacted,  that  if  any  child  within  the  age  here- 
inbefore restricted  to  nine  hours  of  day  labour  shall  have  been  employed 
in  any  one  day  for  less  than  nine  hours  in  one  factory  or  mill,  it  shall  be 
lawful  for  any  person  to  employ  such  child  in  any  other  factory  or  mill 
on  the  same  day  for  the  residue  of  such  nine  hours ;  provided  that  such 
employment  in  such  other  mill  or  factory  shall  not  increase  the  labour  of 
such  child  to  more  than  nine  hours  in  any  one  day,  or  to  more  than  forty- 
eight  hours  in  any  one  week. 

11.  And  be  it  further  enacted,  that  from  and  after  the  expiration  of  six 
mouths  after  the  passing  of  this  act  it  shall  not  be  lawful  for  any  person 
to  employ,  keep,  or  allow  to  remain  in  any  factory  or  mill  any  child  who 
shall  not  have  completed  his  or  her  eleventh  year  of  age  without  such 
certificate  as  is  hereinafter  mentioned,  certifying  such  child  to  be  of  the 
ordinary  strength  and  appearance  of  a  child  of  the  age  of  nine  years,  nor 
from  or  after  the  expiration  of  eighteen  months  after  the  passing  of  this 
act  any  child  who  shall  not  have  completed  his  or  her  twelfth  year  of  age, 
without  a  certificate  of  the  same  form,  nor  from  and  after  the  expiration 
of  thirty  months  after  the  passing  of  this  act  any  child  who  shall  not  have 
completed  his  or  her  thirteenth  year  of  age,  without  a  certificate  of  the 

{(1)  See  7  &.  8  Vict.  c.  15,  s.  20,  post.         (r)  "  Calendar"  inoiilhs,  4  &  5  VViti.4,c.  1. 

(/")  By  4  ifc  5  Wni.  4,  c.  1,  it  is  enacted,  lliat  in  mills  for  the  inanufuclure  of  silk, 
children  under  the  age  of  thirteen  years  shall  be  allowed  1o  work  ten  hours  ei,ery 
working  day  in  the  week.     Sse  als'i  7  &  8  Vict.  c.  15,  s.  30  post. 

ig)  See  further  7  &  8  Vict.  c.  1.5,  s.  37  post. 
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same  form,  which  certificate  shall  be  takeu  to  be  sufficient  evidence  of  the 
ages  respectively  certified  therein. (7t) 

12.  And  be  it  further  enacted,  that  for  the  purpose  of  obtaining  the 
certificate  hereinbefore  required  in  the  case  of  children  under  the  age  of 
eleven,  twelve,  or  thirteen  years  respectively,  the  child  shall  personally 
appear  before  some  surgeon  or  physician  of  the  place  or  neighborhood  of 
its  residence,  and  submit  itself  to  his  examination :  and  unless  the  sur- 
geon or  physician  before  whom  the  child  has  so  appeared  shall  certify  his 
having  had  a  personal  examination  or  inspection  of  such  child,  and  also 
that  such  child  is  of  the  ordinary  strength  and  appearance  of  children  of 
or  exceeding  the  age  of  nine  years,  and  unless  also  such  certificate  shall 
within  three  months  of  its  date  be  countersigned  by  some  inspector  or 
justice,  or  in  that  part  of  the  United  Kingdom  called  Scotland  by  some 
inspector  or  justice  or  burgh  magistrate,  such  child  shall  not  be  employed 
in  any  factory  or  mill. (/A 

*13  And  be  it  further  enacted,  that  the  certificate  hereinbefore  ^^  .-,0-1 
required  in  the  case  of  children  under  the  age  of  eleven,  twelve,  L  ~  •• 
or  thirteen  years  respectively  shall  be  in  the  form  following  :(i) 
'I  ^name  and  place  of  residence'],  surgeon  foj-  physician],  do  hereby 
'certify,  that  A.  B.  the  son  \or  daughter]  of  ^name  and  residence  of 
<■  parents,  or  if  no  parents,  then  the  residence  of  the  child]  has  appeared 
'before  me,  and  submitted  to  my  examination;  and  that  the  said  [jmme] 
<  is  of  the  ordinary  strength  and  appearance  ^accordinc/  to  the  fact]  of  a 
'child  of  at  least  nine  years  of  age  Toy  if  apparently  above  nine,  say 
'exceeding.' 

14.  And  be  it  further  enacted,  that  from  and  after  the  commencement 
of  the  several  periods  hereinbefore  appointed  for  restricting  the  employ- 
ment of  children  under  the  age  of  eleven,  twelve,  and  thirteen  years  re- 
spectively, it  shall  not  be  lawful  to  employ,  keep,  or  allow  to  remain  in 
any  factory  or  mill  any  person  between  the  said  ages  respectively  and  the 
age  of  eighteen  for  more  than  nine  hours  in  any  day,  nor  between  the 
hours  of  nine  o'clock  in  the  evening  and  five  o'clock  in  the  morning, 
without  fiirst  requiring  and  receiving  from  such  person  a  certificate  in 
proof  that  such  person  is  above  the  age  of  eleven,  twelve,  and  thirteen 
respectively,  which  certificate,  if  a  new  certificate  shall  be  required,  shall 
be  in  such  form  as  may  be  ordered  by  any  inspector. 

15.  Provided  nevertheless,  and  be  it  enacted,  that  the  penalties  iind 
punishment  hereinafter  provided  against  any  person  not  requiring  or  not 
receiving  such  certificate  shall  not  be  levied,  if  upon  the  complaint  or 
proceeding  for  the  enforcement  of  such  penalties  it  shall  appear  to  the  sat- 
isfaction of  the  inspector  or  justice,  or  in  that  part  of  the  United  King- 
dom called  Scotland  to  the  satisfaction  of  the  inspector  or  justice  or  burgh 
magistrate  by  or  before  whom  such  proceeding  shall  be  had,  that  the  per- 
son so  employed  more  than  nine  hours  in  the  day,  or  between  the  hours 
of  nine  o'clock  in  the  evening  and  half-past  five  o'clock  in  the  morning, 
without  such  certificate,  was  at  the  time  of  the  alleo-ed  offence  above  the 
age  of  eleven,  twelve,  or  thirteen  respectively. 

(A)  See  further  as  to  these  certificates,  7  &  8  Vicl.  c.  15,  ss.  8  to  17,  inclusive,  pjst. 
(i)  See  note  ('0,  P-  426. 
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16.  And  be  it  further  enacted,  that  in  case  any  inspector  or  justice  or 
burgh  magistrate  shall  refuse  to  countersign  any  such  certificate,  he  shall 
state  in  writing  his  reasons  for  such  refusal,  and  the  parents  of  such 
child  may  thereupon  take  the  certificate  to  the  justices  of  the  peace  at 
petty  sessions  for  the  place  or  district  of  the  child's  residence,  who  are 
hereby  empowered  and  required  to  decide  upon  the  validity  of  such  refu- 
sal; and  every  such  act  of  any  such  petty  sessions  shall  be  free  of  all 
charge,  cost,  or  expense  whatsoever. 

r>'l0Qi  ^^-  ^^^  w^hereas  by  an  act,  intituled  ''An  Act  for  the  *Pres- 
L  "  -^  ervation  of  the  Health  and  Morals  of  Apprentices  and  others  em- 
ployed in  Cotton  and  other  Mills  and  Cotton  and  other  Factories,''  passed 
in  the  forty-second  year  of  the  reign  of  his  late  Majesty  George  the 
Third,(i)  it  was  amongst  other  things  provided,  that  the  justices  of  the 
peace  for  every  county  or  place  in  which  such  mill  was  situated  should 
appoint  yearly  two  persons  not  interested  in  or  in  any  way  connected  with 
such  mills  or  factories  in  such  county  to  be  visitors  of  such  mills  or  facto- 
ries, which  visitors  so  appointed  were  empowered  and  required  by  the 
aforesaid  act  to  enter  such  factories  at  any  time  they  might  think  fit,  and 
examine  and  report  in  writing  whether  the  same  were  conducted  accord- 
ing to  the  laws  of  the  realm,  and  also  to  direct  the  adoption  of  such  sani- 
tory  regulations  as  they  might,  on  advice,  think  proper:  And  whereas  it 
appears  that  the  provisions  of  the  said  act  with  relation  to  the  appoint- 
ment of  inspectors  were  not  duly  carried  into  execution,  and  that  the 
laws  for  the  regulation  of  the  labour  of  children  in  factories  have  been 
evaded,  partly  in  consequence  of  the  want  of  the  appointment  of  proper 
'  visitors  -or  ofiicers  whose  special  duty  it  was  to  enforce  their  execution ; 
be  it  therefore  enacted,  that  upon  the  passing  of  this  act  it  shall  be  law- 
ful for  his  Majesty  by  warrant  under  his  sign  manual  to  appoint  during 
his  Majesty's  pleasure  four  persons  to  be  inspectors  of  factories  and  places 
where  the  labour  of  children  and  young  persons  under  eighteen  years  of 
age  is  employed,  and  in  the  case  of  the  death  or  dismissal  of  any  of  them  to 
appoint  another  in  the  place  of  such  deceased  inspector,  which  said  several 
inspectors  shall  carry  into  eflfect  the  powers,  authorities,  and  provisions  of 
the  present  act;  and  such  inspectors  or  any  of  them  are  hereby  empow- 
ered to  enter  any  factory  or  mill,  and  any  school  attached  or  belonging 
thereto,  at  all  times  and  seasons,  by  day  or  by  night,  when  such  mills  or 
factories  are  at  work,  and  having  so  entered  to  examine  therein  the  chil- 
dren, and  to  make  inquiry  respecting  their  condition,  employment,  and 
education;  and  such  inspectors  or  any  of  them  are  hereby  empowered  to 
take  or  call  to  their  aid  in  such  examination  and  inquiry  such  persons  as 
they  may  choose,  and  summon  and  require  any  person  upon  the  spot  or 
elsewhere  to  give  evidence  upon  such  examination  and  inquiry,  and  to 
administer  to  such  person  an  oath. 

18.  And  be  it  further  enacted,  that  the  said  inspectors  or  any  of  them 
shall  have  power  and  are  hereby  required  to  make  all  such  rules,  regula- 
tions, and  orders  as  may  be  necessary  for  the  due  execution  of  this  act, 

(;■)  Ante,  p.  400  ;  and  see  furlli  er  as  to  inspcclcrs  and  tlieir  duties,  &c.,  7  &.  8  Vict. 
c.  15,  6S.  2  to  8  inclusive,  post. 
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whicli  rules,  regulations,  and  orders  *sliall  be  binding  on  all  per-  pi; lorv-i 
sons  subject  to  the  provisions  of  this  act;  and  such  inspectors  are  L         J 
also  hereby  authorized  and  required  to  enforce  the  attendance  at  school 
of  children    employed   in  factories   according   to    the  provision    of  this 
act,  and  to  order  tickets  or  such  other  means  as  they  may  think  fit  for 
vouchers  of  attendance  at  such,  schools;  and  such    inspectors  are  also 
hereby  required  to  regulate  the  custody  of  such  tickets  or  vouchers,  and 
such  inspectors  may  require  a  register  of  them  to  be  kept  in  every  school 
and  factory ;   and  such  inspectors  are  also  hereby  authorized  and  required 
to  order  a  register  of  the  children  employed  in  any  factory,  and  of  their 
sex  and  hours  of  attendance,  and  of  their  absence  on  account  of  sickness, 
to  be  kept  in  such  factory;  and  all  registers,  books,  entries,  accounts,  and 
papers  kept  in  pursuance  of  this  act  shall  at  all  times  be  open  to  such  in- 
spectors and  such  inspectors  may  take  or  cause  to  be  taken  for  their  own 
use  such  copy  as  they  may  think  proper;  and  such  inspectors  shall  also 
make  such  regulations  as  may  be  proper  to  continue  in  force  any  certifi- 
cates, tickets,  or  vouchers  required  by  this  act,  and  such  certificates,  tick- 
ets, or  vouchers  so  continued  in  force  shall  have  the  same  operation  and 
effect  as  new  certificates,  tickets,  or  vouchers;  and  such  inspector  shall 
order  and  is  hereby  authorized  to  order  the  occupier  of  any  factory  or 
mill  to  register   or  cause   to  be  registered  any  information  with  relation 
to  the  performance  of  any  labour  in  such  mill  or  factory,  if  such  inspec- 
tor deem  such  information  necessary  to  facilitate  the  due  inforcement  of 
any  of  the  provisions  of  this  act  or  of  any  of  the  regulations  which  he 
may  make  under  the  authority  of  this  act;  and  such  inspector  is  hereby^ 
authorized  to  order  such  occupier  of  any  mill  or  factory  to  transmit,  in 
such  manner  as  may  be  directed  in  such  order,  any  information  with  rela- 
tion to  the  persons  employed  or  the  labour  performed  in  such  mill  or 
factory  that  such  inspector  may  deem  requisite  to  facilitate   the   per- 
formance of  his  duties,  or  any  inquiry  made  under  the  authority  of  this 
act. 

19.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  one  of  his 
Majesty's  principal  Secretaries  of  State,  if  he  shall  see  fit,  upon  the  ap- 
plication of  any  inspector,  to  appoint  any  one  or  more  persons  to  superin- 
tend, under  the  direction  of  any  inspector,  the  execution  of  the  provisions 
of  this  act,  and  of  all  rules,  regulations,  and  orders  made  under  the  au- 
thority thereof;  and  such  person  shall  be  paid  by  such  salary  as  may  be 
determined  by  one  of  his  Majesty's  principal  Secretaries  of  State;  and  such 
person  so  appointed  shall  have  authority  to  enter  any  school-room,  count- 
ing-house, or  any  part  of  any  factory  or  mill,  excepting  such  part  or  parts 
as  maybe  used  for  manufacturing  processes;  and  if  any  constable  or 
peace  officer  shall  be  required  by  any  inspector  to  perform  any  continuous 
service,  it  shall  be  lawful  for  such  inspector  to  allow  a  special  recompence 
to  such  constable  or  peace  officer  for  such  service :  provided,  nevertheless, 
*that  any  such  orders  may  be  altered  or  disallowed  by  one  of  his  p«  (o-i-i 
Majesty's  principal  Secretaries  of  State,  on  complaint  made  to  him  ■-  J 
by  memorial  from  any  party  interested. 

20.  And  be  it  further  enacted,  that  from  and  after  the  expiration  of  six 
months  from  the  passing  of  this  act  every  child  hereinbefore  restricted  to 
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the  performance  of  forty-eight  hours  of  labour  in  any  one  week  shall, 
so  fong  as  such  child  shall  be  within  the  said  restricted  age,  attend  some 
school  to  be  chosen  by  the  parents  or  guardians  of  such  child,  or  such 
school  as  may  be  appointed  by  any  inspector  in  case  the  parents  or  guar- 
dians of  such  child  shall  omit  to  appoint  any  school,  or  in  case  such  child 
shall  be  without  parents  or  guardians ;  and  it  shall  and  may  be  lawful,  in 
such  last  mentioned  case,  for  any  inspector  to  order  the  employer 
of  any  such  child  to  make  a  deduction  from  the  weekly  wages  of  such 
child  as  the  same  shall  become  due,  not  exceeding  the  rate  of  one  penny 
in  every  shilling,  to  pay  for  the  schooling  of  such  child;  and  such  employer 
is  hereby  required  to  pay  the  sum  so  deducted  according  to  the  order  and 
direction  of  such  inspector.  ("^J 

21.  And  be  it  further  enacted,  that  after  the  expiration  of  six  months 
from  the  passing  of  this  act  it  shall  not  be  lawful  to  employ  or  continue 
to  employ  in  any  factory  or  mill  any  child  restricted  by  this  act  to  the 
performance  of  forty-eight  hours  of  labour  in  any  one  week,  unless  such 
child  shall,  on  Monday  in  every  week  next  after  the  commencement  of 
such  employment,  and  during  every  succeeding  Monday  or  other  day  ap- 
pointed for  that  purpose  by  an  inspector,  give  to  the  factory  master  or 
proprietor,  or  to  his  agent,  a  schoolmaster's  ticket  or  voucher,  certifying 
that  such  child  has  for  two  hours  at  least  for  six  out  of  seven  days  of  the 
week  next  preceding  attended  his  school,  excepting  in  cases  of  sickness, 
to  be  certified  in  such  manner  as  such  inspector  may  appoint,  and  in  case 
of  any  holiday,  and  in  case  of  absence  from  any  other  cause  allowed  by 
such  inspector,  or  by  any  justice  of  the  peace  in  the  absence  of  the  inspec- 
tor; and  the  said  last  mentioned  ticket  shall  be  in  such  form  as  may  be 
settled  by  any  inspector.  (A 

22.  And  be  it  further  enacted,  that  wherever  it  shall  appear  to  any 
inspector  that  a  new  or  additional  school  is  necessary  or  desirable  to  enable 
the  children  employed  in  any  factory  to  obtain  the  education  required  by 
this-act,  such  inspector  is  hereby  authorized  to  establish  or  procure  the 
establishment  of  such  school. 

23.  And  be  it  further  enacted,  that  if  upon  any  examination  or  inquiry 
any  inspector  shall  be  of  opinion  that  any  schoolmaster  or  schoolmistress 
is  incompetent  or  in  any  way  unfit  for  the  performance  of  the  duties  of 
r*l^on  *^^^  oflBce,  it  shall  and  may  be  ^lawful  for  such  inspector  to  dis- 
L  "-1  allow  and  withhold  the  order  for  any  payment  or  any  salary  to 
such  schoolmaster  or  schoolmistress  as  hereinbefore  provided. 

24.  And  be  it  further  enacted,  that  if  any  child  within  the  several  ages 
hereinbefore  restricted  to  the  performance  of  nine  hours  of  day  labour 
shall  be  kept  or  allowed  to  remain  in  any  room  or  place  whatsoever  where 
any  machinery,  is  used,  or  shall  be  kept  or  allowed  to  remain  on  any  pre- 
mises within  the  outer  walls  of  any  factory  or  mill,  for  any  longer  time 
than  nine  hours  during,  any  one  day,  or  for  any  longer  time  than  the 
residue  of  such  nine  hours  in  the  case  of  any  child  which  has  been  pre- 
viously employed  for  any  shorter  time  during  the  same  day  in  any  other 

(k)  See  further  7  &  8  Vict.  c.  15,  ss.  33,  57,  post. 
(/)  See  further  1  &,  8  Vict,  c,  15,  s.  39. 
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factory  or  mill,  the  occupier  of  such  factory  or  mill  shall,  without  any 
evidence  of  the  employment  of  such  child,  be  liable  to  the  same  penally 
and  punishment  as  for  employing  such  child  for  such  longer  period;  pro- 
vided neverthless,  that  no  place,  yard,  or  play-ground  open  to  the  public 
view  shall  be  considered  part  of  the  premises  on  which  children  shall  not 
be  allowed  to  remain  beyond  the  hours  hereinbefore  stated  :  And  be  it 
further  provided,  that  the  children  may  be  allowed  to  remain  in  any 
school-room  attached  to  such  factory  or  mill,  or  in  any  other  waiting-room 
or  parts  of  the  premises  where  no  machinery  is  used,  and  which  shall  at 
all  times  be  open  to  the  inspection  of  any  mill  warden  or  peace  officer  duly 
appointed  under  the  provisions  of  this  act. 

25.  And  be  it  further  enacted,  that  notice  of  any  general  order  or  reg- 
ulation applying  to  more  than  one  mill  or  factory,  made  by  any  inspector, 
if  published  for  two  successive  weeks  in  one  or  more  newspapers  published 
in  the  town,  place,  or  county  where  any  such  mill  or  factory  is  situate, 
shall  in  all  cases,  at  the  end  of  seven  days  after  the  second  publication 
thereof,  have  the  same  effect  in  attaching  a  responsibility  upon  any  offen- 
der against  such  order  or  regulation  as  a  notice  personally  served  upon 
such  offender  :  provided  nevertheless,  that  such  notice  shall  not  be  to  the 
exclusion  of  any  other  special  notice  which  any  inspector  may  deem  expe- 
dient or  proper. 

26.  And  be  it  further  enacted,  that  the  interior  walls,  except  such  parts 
as  are  painted,  of  every  mill  or  factory  or  building  where  the  process  of 
manufacturing  is  carried  on,  shall  be  limewashed,  and  the  ceilings  which 
have  rooms  or  lofts  above  them,  and  all  ceilings  which  are  plastered,  shall 
be  whitewashed  once  every  year,  unless  permission  to  the  contrary,  in 
writing,  be  granted  by  any  inspectori?>i) 

27.  And  be  it  further  enacted,  that  a  copy  or  copies  of  such  abstract 
of  this  act,  and  also  such  copy  or  copies  of  any  regulation  or  regulations 
made  in  pursuance  of  this  act,  as  any  inspector  *shall  direct,  shall  p:);_)  oo-i 
be  hung  up  and  affixed  in  a  conspicuous  part  or  in  several  depart-  i-  -' 
ments  of  every  mill  or  factory  3  and  such  copy  or  copies  of  such  abstract 
and  of  such  rules  or  regulations,  so  hung  up  and  affixed,  shall  be  signed 
by  the  master  or  manager  or  overseer  of  such  mill  or  factory ;  and  such 
copy  or  copies  shall  be  renewed  by  such  master,  manager,  or  overseer  so 
often  as  any  inspector  may  direct.  (?i) 

28.  And  be  it  further  enacted,  that  if  any  person  shall  give,  sign,  coun- 
tersign, endorse,  or  in  any  manner  give  currency  to  any  false  certificate, 
knowing  the  same  to  be  untrue,  or  if  any  person  shall  forge  any  certificate, 
or  shall  forge  any  signature  or  endorsement  on  any  certificate,  or  shall  know- 
ingly and  wilfully  give  false  testimony  upon  any  point  material  to  any 
certificate  of  any  inspector  or  schoolmaster,  such  person  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof  before  any  in- 
spector or  justice,  be  liable  to  be  imprisoned  for  any  period  not  exceeding 
two  months  in  the  house  of  correction  in  the  county,  town,  or  place  where 
such  offence  was  committed. 

29.  And  be  it  further  enacted,  that  in  case  of  the  employment  of  any 

(m)  See  also  42  Geo.  3,  c.  73,  s.  2,  ante,  p.  401  ;  7  &  8  Vict,  c,  15,  ss.  18,  58,  iwst. 
(n)  See  also  42  Geo.  3,  c.  73,  s.  12,  ante,  p.  404  ;  7  &.  8  Vict.  c.  15,  s.  28,  post. 
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child  contrary  to  the  provisions  of  this  act,  or  for  a  longer  time  than  is 
hereinbefore  limited  and  allowed,  or  without  a  due  compliance  with  the 
provisions  of  this  act  touching  the  education  of  children,  or  the  certificates 
of  surgeons  or  magistrates,  the  parent  or  parents  of  such  child,  or  any  per- 
son having  any  benefit  from  the  wages  of  such  child,  shall  be  liable  to  a 
penalty(o)  of  twenty  shillings,  unless  it  shall  appear  to  the  satisfaction  of 
the  justice  or  inspector  that  such  unlawful  employment  has  been  with- 
out the  wilful  default  of  such  parent  or  person  so  benefited  as  aforesaid. 

30.  And  be  it  further  enacted,  that  if  any  offence  shall  be  committed 
against  this  act,  for  which  the  master  of  any  factory  or  mill  is  legally  re- 
sponsible, and  it  shall  appear  to  the  satisfaction  of  any  justice  or  inspec- 
tor that  the  same  has  been  committed  without  the  personal  consent,  con- 
currence, or  knowledge  of  such  master,  by  or  under  the  authority 
of  some  agent  or  servant  or  workman  of  such  master,  it  shall  be  lawful  for 
such  inspector  or  justice  to  summon  such  agent  or  servant  or  workman 
before  him  to  answer  for  such  offence,  and  such  agent  or  servant  or  work- 
man shall  be  liable  to  the  penalties  and  punishment  for  such  offence  here- 
in provided,  and  such  inspector  or  justice  shall  convict  such  agent  or  ser- 
vant or  workman  in  lieu  of  such  master. 

31.  And  be  it  further  enacted,  that  if  any  employer  of  children  in  any 
factory  or  mill  shall,  by  himself  or  by  his  servants  or  workmen,  offend 
f^AOA-i  against  any  of  the  provisions  of  this  act,  or  *any  order  or  regula- 
L  -'  tion  of  any  inspector  made  in  pursuance  hereof,  such  offender  shall 
for  such  ofi'ence  (except  in  the  case  of  any  offence  for  which  some  other 
penalty  or  punishment  is  specially  provided]  forfeit  and  pay  any  sum  not 
exceeding  twenty  pounds,  nor  less  than  one  pound,  at  the  discretion  of  the 
inspector  or  justice  before  whom  such  offender  shall  be  convicted  :  provi- 
ded nevertheless,  that  if  it  shall  appear  to  such  inspector  or  justice  that 
such  offence  was  not  wilful  nor  grossly  negligent,  such  inspector  or  justice 
may  mitigate  such  penalty  below  the  said  sum  of  one  pound,  or  discharge 
the  person  charged  with  such  offence. (p) 

32.  And  be  it  further  enacted,  that  if  any  person  shall  knowingly  and 
wilfully  obstruct  any  inspector  in  the  execution  of  any  of  the  powers  en- 
trusted to  him  by  this  act,  such  person  shall  for  every  such  offence  forfeit 
and  pay  a  sum  not  exceeding  ten  pounds,  (j) 

33.  And  be  it  further  enacted,  that  such  inspector  shall  have  the  same 
powers,  authority  and  jurisdiction  over  constables  and  peace  ofiicers,  as  re- 
gards the  execution  of  the  provisions  of  this  act,  as  may  by  law  be  exer- 
cised by  his  Majesty's  justices  of  the  peace  over  such  constables  and  peace 
officers. 

34.  And  be  it  further  enacted,  that  all  proceedings  for  the  enforcement 
of  any  penalty  or  punishment  imposed  by  or  under  the  authority  of  this 
act  may  be  had  before  any  inspector  or  justice  of  the  peace  acting  in  or 
for  the  town,  place,  county,  or  division  where  the  offence  shall  be  comrait- 
ed;  and  the  inspector  or  justice  before  whom  any  person  shall  be  sum- 
Co)  See  7  &  8  Vict.  c.  15,  s.  40,  post. 

(p)  See  7  &  8  Vict.  c.  15,  s.  40,  and  ss.  5G  to  65  inclusive,  post. 
iq)  See  7  &  8  Vict.  c.  15,ss.  40,  61,  post. 
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marily  convicted  and  adjudged  to  pay  any  sum  of  money  for  any  offence 
against  this  act  may  adjudge  that  such  person  shall  pay  the  same  either 
immediately  or  within  such  period  as  the  said  inspector  or  justice  shall 
think  fit ;  and  in  case  such  sum  of  money  shall  not  be  paid  immediately 
or  at  the  time  so  appointed,  the  same  shall  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  offender,  together  with  the  reasonable 
charges  of  such  distress ;  and  for  want  of  sufficient  distress  such  offender 
shall  be  imprisoned  in  the  common  gaol  for  any  term  not  exceeding  one 
calendar  month  where  the  sum  to  be  paid  shall  not  exceed  five  pounds,  or 
for  any  term  not  exceeding  two  calendar  months  in  any  one  case,  the  im- 
prisonment to  cease  in  each  of  the  cases  aforesaid  upon  payment  of  the 
sura  due. 

35.  And  be  it  further  enacted,  that  all  complaints  for  offences  against 
this  act  shall  be  preferred  at  or  before  the  time  of  the  visit,  duly  notified, 
of  any  inspector  next  after  the  commission  of  such  offence;  and  written 
notice  of  the  intention  to  prefer  the  complaint  for  such  offence  shall  by  the 
complainant  be  given  *within  fourteen  days  after  the  commission  p.^,.^. 
of  such  offence  to  the  party  or  parties  complained  against :  provi-  L  '""  J 
ded  always,  that  no  more  than  one  penalty  for  a  repetition  of  the  same 
offence  shall  be  recoverable  except  after  the  service  of  the  written  notice 
as  aforesaid.  (?•) 

36.  And  be  it  further  enacted,  that  it  shall  not  be  deemed  necessary 
in  any  summons  or  warrant  issued  in  pursuance  of  this  act  to  set  forth 
the  name  or  other  designation  of  each  and  every  the  partners  in  any 
such  mill  or  factory,  but  that  it  shall  be  lawful  to  insert  in  such  sum- 
mons or  warrant  the  name  of  the  ostensible  occupier  or  title  of  the  firm 
by  which  the  occupier  or  occupiers  emplojnng  the  workpeople  of  every 
such  mill  or  factory  are  usually  designated  and  known. 

37.  And  be  it  further  enacted,  that  the  service  of  such  summons  or 
warrrant  on  any  occupier,  principal  manager,  conductor,  or  agent  of  any 
such  mill  or  factory  shall  be  good  and  lawful  service. 

38.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  inspec- 
tors or  any  of  them,  or  for  any  justice  of  the  peace,  upon  any  complaint, 
or  upon  any  investigation  under  this  act,  without  any  complaint,  to  ad- 
minister an  oath  to  any  witness,  and  to  summon  any  witness  forthwith 
to  appear  and  give  evidence  before  him  or  them,  or  at  a  time  and  place 
appointed  for  hearing  such  complaint  or  making  such  investigation,  or 
to  order  such  witness  to  be  brought  before  him  by  any  constable  or 
peace  officer ;  and  if  such  witness  shall  not  appear  according  to  such 
summons,  proof  upon  oath  having  been  given  of  the  due  service  of  such 
summons,  or  shall  resist  such  constable  or  peace  officer,  or  shall  not  sub- 
mit to  be  examined  as  a  witness,  it  shall  be  lawful  for  such  inspectors 
and  justices  by  warrant  under  their  hand  and  seal  to  commit  such  per- 
son for  such  non-appearance,  resistance,  or  non-submission  to  the  county 
prison,  or  prison  of  the  place  where  such  offence  was  committed,  there 
to  remain  without  bail  or  mainprize  for  any  time  not  exceeding  two  calen- 
dar months. 

(/)  Sec  7  &  8  Vict.  c.  l."),  s.  40,  post. 
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39.  Provided  nevertheless,  and  be  it  enacted,  that,  except  in  the  ease 
of  resistance  to  the  constable  or  peace  officer,  it  shall  be  lawful  for  the 
inspector  or  justice  by  whom  such  person  shall  have  been  committed  to 
dicharge  such  person  from  prison,  if  such  person  shall  show  any  cause  to 
such  inspector  or  justice  which  shall  be  deemed  satisfactory  as  an  excuse 
for  such  non-appearance,  or  if  such  person  shall  afterwards  submit  him- 
self to  be  examined  to  the  satisfaction  of  such  inspector  or  justice,  and 
the  order  of  such  inspector  or  justice  for  such  discharge  shall  be  a  suffi- 
cient warrant  to  any  gaol  or  prison  keeper. 

40.  And  be  it  further  enacted,  that  every  conviction  under  this  act 
r*-l^fi1  ^^^^'"^  ^°y  inspector  or  justice  may  be  made  according  *to  the 
L  -I  form  in  the  schedule  to  this  act  annexed;  which  conviction  shall 
be  certified  to  the  next  general  quarter  sessions,  there  to  be  filed  amongst 
the  records  of  the  county,  riding,  or  division,  and  shall  have  the  force  of 
an  act  of  record,  whether  the  same  shall  be  by  an  inspector  or  by  a  just- 
ice of  the  peace  for  such  county,  riding,  or  division  ;  and  no  conviction 
or  other  proceeding  of  any  inspector  or  justice  under  this  act  shall  be 
deemed  illegal  for  any  mere  informality. 

41.  And  be  it  further  enacted,  that  if  any  person  who  shall  have  been 
sentenced  or  adjudged  to  pay  any  penalty  or  forfeiture  under  this  act 
shall  neglect  or  refuse  to  pay  the  same,  it  shall  be  lawful  for  the  inspec- 
tor or  magisti'ates  before  whom  such  person  shall  have  been  convicted  to 
issue  his  warrant  to  distrain  the  goods  and  chattels  of  such  person ;  and 
if  no  sufficient  distress  shall  be  found,  it  shall  be  lawful  for  the  said  in- 
spector or  magistrates,  upon  such  fact  being  certified  by  the  constable 
having  the  execution  of  such  distress  warrant,  to  commit  such  person  to 
the  house  of  correction  or  common  gaol  of  the  town,  county,  or  place 
where  such  oflPence  was  committed  for  any  time  not  exceeding  two 
months ;  and  the  said  warrant  of  distress,  commitment,  and  certificate  of 
the  constable  may  be  in  the  forms  contained  in  the  Schedule  to  this  act 
annexed. 

42.  And  be  it  further  enacted,  that  no  appeal  against  any  conviction 
under  this  act  shall  be  allowed,  except  in  the  case  of  a  conviction  for 
the  forgery  of  any  certificates,  vouchers,  or  other  documents  required  by 
this  act,  or  by  any  inspector  under  the  authority  of  this  act,  neither  shall 
any  conviction,  except  in  the  case  herein  last  excepted,  be  removable 
b}'  certiorari  or  bill  of  advocation  into  any  Court  whatever. (s) 

43.  And  be  it  further  enacted,  that  any  justice  or  inspector  by  whom 
any  complaint  under  this  act  is  determined  shall,  if  he  so  thinks  fit,  give 
to  the  complainant  or  prosecutor  one-half  of  any  penalty  imposed  for  any 
offence  against  any  of  the  provisions  of  this  act,  together  with  all  costs  of 
prosecution  and  conviction,  and  the  remainder  of  the  penalty,  or  the 
whole  if  he  shall  think  fit,  shall  be  applied  as  such  justice  or  inspector 
may  direct  for  the  benefit  of  any  school  wherein  children  employed  in 
mills  or  factories  are  educated  in  such  township  or  place  where  such 
ofic-nce  shall  be  committed :  provided  always,  that  only  one  penalty  shall 
be  recoverable  for  any  one   description  of  oficnce   from   any  one  person 

(s)  See  7  &.  8  Vict.  c.  15,  ss.  40,  69,  70,  post. 
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for  any  one  day ;  and  that  it  sliall  not  be  deemed  necessary  for  the  com- 
plainant or  prosecutor  to  name  in  any  summons  the  particuhir  township 
in  which  such  offence  shall  have  been  committed,  but  it  shall  be  lawful 
to  set  forth  in  such  summons  the  name  of  the  parish  where  such  offence 
may  have  been  committed :  provided  always,  that  such  summons  shall  be 
issued  upon  complaint  being  made  upon  oath.(?) 

*44.  And  be  it  further  enacted,  that  every  inspector  shall  be  sjejo--! 
and  is  hereby  authorized  to  order  any  constable  or  peace  officer  L  -I 
to  provide  for  such  inspector  a  convenient  place  for  holding  any  sitting ; 
and  the  expenses  of  providing  such  place  shall  be  defrayed  in  the  man- 
ner and  proportions  and  by  the  person  or  persons  herein  appointed  for 
the  payment  of  any  special  remuneration  to  any  constable  or  peace  offi- 
cer. 

45.  And  be  it  further  enacted,  that  every  inspector  shall  keep  full 
minutes  of  all  his  visits  and  proceedings,  and  shall  report  the  same  to 
one  of  his  Majesty's  principal  Secretaries  of  State  twice  in  every  year, 
and  oftener  if  required,  and  shall  also  report  the  state  and  condition  of 
the  factories  or  mills  and  of  the  children  employed  therein,  and  whether 
such  factories  or  mills  are  or  are  not  conducted  according  to  the  direc- 
tions of  this  act  and  of  the  laws  of  the  realm  :  and  whereas  it  is  expe- 
dient that  the  proceedings,  rules,  orders,  and  regulations  of  the  several 
inspectors  appointed  under  this  act  should  be  as  nearly  alike  as  is  practi- 
cable under  all  circumstances,  therefore  such  inspectors  are  hereby  re- 
quired, within  three  months  next  after  they  shall  have  commenced  the 
execution  of  their  several  duties  and  powers  under  this  act,  and  twice 
at  least  in  every  year  afterwards,  to  meet  and  confer  together  respecting 
their  several  proceedings,  rules  orders,  regulations,  duties  and  powers, 
under  this  act,  and  at  such  meeting  to  make  their  proceeding,  rules,  or- 
ders, and  regulations  as  uniform  as  is  expedient  and  practicable ;  and 
such  inspectors  are  hereby  required  to  make  and  keep  full  minutes  of 
such  meetings,  and  to  report  the  same  to  such  Secretary  of  State  when 
they  make  the  report  hereinbefore  required. 

46.  And  be  it  further  enacted,  and  it  is  hereby  declared,  that  in  all 
cases  in  which  any  justices  or  justice  of  the  peace  are  or  is  required  to 
act  or  do  any  thing  in  any  manner  under  this  act,  or  are  or  is  named 
therein,  and  whenever  the  subject-matter  of  any  one  of  the  enactments  or 
provisions  of  this  act  shall  arise  within  that  part  of  the  United  King- 
dom called  Scotland,  the  burgh  magistrates  shall  be  held  to  have  and 
shall  have  within  the  limits  of  their  own  jurisdiction  the  same  powers, 
duties,  and  authorities,  and  which  they  are  hereby  required  to  exercise, 
as  are  by  this  act  conferred  upon  said  justices  of  the  peace,  and  are 
required  to  be  exercised  by  them. 

47.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  con- 
tained shall  apply  to  Mechanics,  artizans,  or  labourers  under  the  pre- 
scribed ages  working  only  in  repairing  the  machinery  or  premises.  (?;) 

48.  And  be  it  further  enacted,  that   from   and  after  the   first   day  of 

(()  See  7  «fe  Vict.  c.  15,  ss.  40,  60,  post, 
(u)  See  also  7  &  8  Vict,  c,  15,  s.  73. 
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January,  one  thousand  eight  hundred  and  thirty-four  the  act  passed  in 
A I'^Q-i  *^^*^  ^^^^  ^^^  second  years  of  the  reign  of  his  present  *Majesty, 
L  J  intituled  <'An  Act  to  amend  the  Laws  relating  to  Apprentices 
and  other  Persons  employed  in  Cotton  Mills,  and  to  make  further  Pro- 
visions in  lieu  thereof,"  shall  be  repealed,  and  the  same  is  hereby 
repealed,  except  as  to  any  act  or  acts  repealed  by  the  same. 

49.  And  be  it  further  enacted,  that  any  words  in  this  act  denoting  the 
masculine  gender  shall  be  construed  to  extend  to  persons  of  either  sex, 
and  any  words  denoting  the  singular  number  shall  be  construed  to  extend 
to  any  number  of  persons  or  things,  if  the  subject-matter  or  context 
shall  admit  of  such  an  interpretation,  unless  such  construction  shall  be 
in  express  opposition  to  any  other  enactment. 

50.  And  be  it  further  enacted,  that  this  act  shall  be  deemed  and  taken 
to  be  a  public  act,  and  shall  be  judicially  taken  notice  of  as  such  by  all 
judges,  justices,  and  others. 


The  SCHEDULE  to  which  this  Act  refers. 


Form  of  Conviction. 

County  of  [town  of  1  BE  it  remembered,  that  on  the 

as  the  fact  may  &e]  to  wit.  j  day  of  in  the  year  A.  B, 

Vdescrihe  the  offender^  was,  upon  complaint  of  C  D.  \or  upon  the 
view  of  C.  D.  one  of  his  Majesty's  inspectors  of  factories],  convicted  before 
E.  F.,  one  of  his  Majesty's  inspectors  of  factories  o;- justice  of  the  peace, 
of  and  for,  &c.  \as  the  case  may  he,']  in  pursuance  of  an  act  passed  in 
the  fourth  year  of  the  reign  of  his  Majesty  King  William  the  Fourth, 
for  [describe  the  ofence.']  Given  under  my  hand  and  seal  the  day  and 
year  above  mentioned. 


Warrant  to  distrain  for  Forfeiture. 

To  the  constable,  &c. 
County  of  ^  WPIEPvEAS  A.  B.  of  in  the  said  county  is 

to  wit.  j  this  day  convicted  before  me  C.  D.,  one  of  his  Ma- 

jesty's inspectors  of  factories,  \or  justices  of  the  peace  in  and  for  the 
said  county,]  upon  the  oath  of  a  credible  witness,  [o?-  upon  my  own 
view  as  the  case  may  hel  for  that  he  the  said  A.  B.  hath  ^here  set  forth 
the  offence,  describing  it  particularly  in  the  icords  of  the  statute  or  rule, 
as  near  as  can  be],  contrary  to  the  statute  [or  rule,  if  the  offence  is 
against  some  rule  or  regulation  or  order  of  an  inspector]  in  that  case 
made  and  provided,  by  reason  whereof  the  said  A.  B.  is  adjudged  to 
,  OQ-,  have  *forfeited  the  sum  of  £  to  be  distributed  as  hereinafter 

L        J  mentioned :  These  are  therefore  in  his  Majesty's  name  to  command 
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you  to  levy  the  said  sum  of  £  by  distress  of  the  goods  and  chattels  of 
him  the  said  A.  B.  ;  and  if  within  the  space  of  four  days  next  after 
such  distress  by  you  taken,  the  said  sum  of  £  together  with  the 

reasonable  charges  of  taking  and  keeping  the  same,  shall  not  be  paid, 
that  then  you  do  sell  the  said  goods  and  chattels  by  you  so  distrained, 
and  out  of  the  money  arising  by  such  sale  that  you  do  pay  ^accordinj  to 
the  aioard  of  the  justice,']  returning  the  overplus,  on  demand,  to  him  the 
said  A.  B.,  the  reasonable  charges  of  taking,  keeping,  and  selling  the 
said  distress  being  first  deducted;  and  if  sufficient  distress  cannot  be 
found  of  the  goods  and  chattels  of  the  said  A.  B.  whereon  to  levy  the 
said  sum  of  £  that  then  you  certify  the  same  to  me,  together  with 

this  warrant.     Given  under  my  hand  and  seal  the         day  of 

C.  D. 

Return  of  Constable  upon  Warrant  of  Distress  ivhcre  no  Effects. 

I  A.  B.,  constable  of  in  the  county  of  do  hereby 

certify  and  make  oath,  that  by  virtue  of  this  warrant  I  have  made  dili- 
gent search  for  the  goods  of  the  within  named  and  that  I  can 
find  no  sufficient  goods  whereon  to  levy  the  same.  As  witness  my  hand 
the                     day  of 

A.  B. 
Sworn  before  me  the  day  and  year 

C.  D. 

Commitment  for    Want  of  Distress. 

County  of  1  To  the  constable  of  in  the  county  of 

to  wit.        j  and  to  the  keeper  of  the  common  gaol  [or 

house  of  coiTectionj  at  in  the  said  county. 

Whereas  A.  B.  of  in  the  said  county  was,  on  the 

day  of  convicted  before  me  C  D.  Esquire,  one  of  his  Majes- 

ty's justices  of  the  peace  in  and  for  the  said  county,  [or  inspector  of  fac- 
tories, as  the  fact  may  he],  upon  the  oath  of  a  credible  witness,  [or  upon 
my  own  view,  as  the  case  may  he'\,  for  that  he  [liere  set  forth  the  offence^ 
contrary  to  the  statute  made  in  the  year  of  the  reign  of  his 

Majesty  King  William  4,  for  ^according  to  the  title  of  the  act,  or  con- 
trary to  a  certain  rule  or  order  or  regulation  of  his  Majesty's  inspectors  of 
factories],  and  the  said  A.  B.  by  reason  thereof  hath  been  adjudged  to 
forfeit  and  pay  the  sum  of  And  whereas  on  the 

day  of  in  the  year  aforesaid,  I  did  issue  my  warrant  to  the 

constable  of  to  levy  the  said  sum  of  by  distress 

and  sale  of  the  *goods  and  chattels  of  him  the  said  A.  B.,  and  to  r-^  i  <  at 
distribute  the  same  as  in  my  said  warrant  was  mentioned:  And  L  J 
whereas  it  duly  appears  to  me,  upon  the  oath  of  the  said  constable,  that  he 
hath  used  his  best  endeavours  to  levy  the  said  sum  on  the  goods  and 
chattels  of  the  said  A.  B.,  but  that  no  sufficient  distress  can  be  had  where- 
upon to  levy  the  same:  These  are  therefore  to  command  you  the  said  con- 
stable of  aforesaid  to  apprehend  the  said  A.  B.,  and  him  safely  to 
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convey  to  the  common  gaol  ^o?-  house  of  correction]  at  in  the  said 

county,  and  there  deliver  him  to  the  keeper  thereof,  together  with  this  pre- 
cept; and  I  do  also  command  you  the  said  keeper  to  receive  and  keep  in 
your  custody,  the  said  A.  B.  for  the  space  of  unless  the  said  sum 

shall  be  sooner  paid,  pursuant  to  the  said  conviction  and  warrant;  and 
for  so  doing  this  shall  be  your  sufficient  warrant.  Given  under  my 
hand  and  seal  the  day  of 

C.  D. 


5  &  6  Vict.  c.  99. 

An  Act  to  proJuhit  the  Employment  of  Women  and  Girls  in  Mines  and 
Collieries,  to  regulate  the  Employment  of  Boys,  and  to  mahe  other 
Provisions  relating  to  Persons  worJdng  therein.     [lOth  August,  1842.] 

Whereas  it  is  unfit  that  women  and  girls  should  be  employed  in  any 
mine  or  colliery,  and  it  is  expedient  to  make  regulations  regarding  the 
employment  of  boys  in  mines  and  collieries,  and  to  make  provisions  for  the 
safety  of  persons  working  therein:  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  from  and  after  the  passing 
of  this  act  it  shall  not  be  lawful  for  any  owner  of  any  mine  or  colliery 
whatsoever  to  employ  any  female  person  within  any  mine  or  colliery,  or 
permit  any  female  person  to  work  or  be  therein,  for  the  purpose  of  work- 
ing therein,  other  than  such  as  were  at  or  before  the  passing  of  this  act 
employed  within  such  mine  or  colliery ;  and  that  from  and  after  three  cal- 
lendar  months  from  the  passing  of  this  act  it  shall  not  be  lawful  for  any 
owner  of  any  mine  or  colliery  to  employ  any  female  person  who  at  the 
passing  of  this  act  shall  be  under  the  age  of  eighteen  years  within  any 
mine  or  colliery,  or  permit  such  person  to  work  or  be  therein  as  aforesaid ; 
and  any  indentures  of  apprenticeship  whereby  any  female  person  who  at 
the  passing  of  this  act  was  under  the  age  of  eighteen  years  shall  be  bound 
to  work  or  be  liable  to  be  called  on  to  work  in  any  mine  or  colliery  shall, 
r*4.4n  ^'  *^^^  expiration  of  three  calendar  months  from  the  passing  of 
L  J  this  act,  be  absolutely  void;  and  from  and  after  the  first  day  of 
March  one  thousand  eight  hundred  and  forty-three  it  shall  not  be  lawful 
for  any  owner  of  any  mine  or  colliery  to  employ  any  female  person  what- 
soever within  any  mine  or  colliery,  or  to  allow  or  permit  any  female  person 
to  work  or  be  therein  as  aforesaid;  and  every  indenture  of  apprentice- 
ship, or  other  contract  or  engagement,  whereby  any  female  person  what- 
soever shall  be  bound  to  work  or  be  liable  to  be  called  on  to  work  within 
any  mine  or  colliery  (other  than  such  as  are  before  declared  to  be  void  at 
the  end  of  three  calendar  months  as  aforesaid)  shall,  from  and  after  the 
said  first  day  of  March  one  thousand  eight  hundred  and  forty-three,  be 
absolutely  void. 
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2.  And  be  it  enacted,  that  after  the  first  day  of  March  one  thousand 
eight  hundred  and  forty-three  it  ahall  not  be  lawful  for  any  owner  of  any 
mine  or  colliery  to  employ  any  male  person  under  the  age  of  ten  years 
within  any  mine  or  colliery,  or  to  permit  any  such  male  person  to  work, 
or  be  therein  for  the  pupose  of  working  therein,  other  than  such  as  at  the 
passing  of  this  act  shall  have  attained  the  age  of  nine  years,  and  were 
at  or  before  the  passing  of  this  act  employed  within  such  mine  or  col- 
liery. 

3.  And  be  it  enacted,  that  it  shall  be  lawful  for  one  of  her  Majesty's 
principal  Secretaries  of  State,  if  and  when  he  shall  think  fit,  to  appoint 
any  proper  person  or  persons  to  visit  and  inspect  any  mine  or  colliery;  and 
it  shall  be  lawful  for  every  person  so  authorized  to  enter  and  examine 
such  mine  or  colliery,  and  the  works,  buildings  and  machinery  belonging 
thereto,  at  all  times  and  seasons,  by  day  or  by  night,  and  to  make  inquiry 
touching  any  matter  within  the  provisions  of  this  act ;  and  the  owner  or 
occupiers  of  such  mines  and  collieries,  or  their  agents,  are  hereby  required 
to  furnish  the  means  necessary  for  such  person  or  persons  so  appointed  to 
visit  and  inspect  such  mines  and  collieries,  works,  buildings,  and  machi- 
nery ;  and  every  person  to  be  so  appointed  shall  report  his  proceedings  in 
the  execution  of  this  act  in  such  manner  as  may  be  directed  by  the  Sec- 
retary of  State;  and  he  shall  in  like  manner  report  the  state  and  condi- 
tion of  the  persons  working  in  such  mine  or  colliery,  and  whether  or  not 
the  provisions  of  this  act  are  properly  observed  in  the  mine  or  colliery 
which  he  shall  so  inspect. 

4.  And  be  it  enacted,  that  from  and  after  the  passing  of  this  act  no 
person  or  persons  shall  take  any  apprentice  who  shall  be  bound  to  work, 
or  be  liable  to  be  called  on  to  work,  or  be  otherwise  occupied,  within  a 
mine  or  colliery,  who  shall  be  under  the  age  of  ten  years,  or  for  a  longer 
term  of  apprenticeship  than  eight  years,  except  as  the  apprentice  of  a 
a  mason,  joiner,  engine  wright,  or  other  mechanic  whose  services  may  be 
required  occasionally  below  as  well  as  above  ground;  and  every  indenture 
of  apprenticeship  whereby  any  person  shall  be  hereafter  bound  contrary 
to  the  provisions  of  this  act  shall  be  void;  *and  when  any  person  r-^A4e)-i 
•who  is  now  serving  under  articles  of  apprenticeship  within  any  L  "^J 
mine  or  colliery  shall  attain  the  age  of  eighteen  years,  he  shall  be  dis- 
charged from  such  apprenticeship,  and  the  articles  of  aprenticeship  shall 
become  absolutely  null  and  void. 

5.  And  be  it  enacted,  that  every  person  or  persons,  body  or  company, 
offending  against  any  of  the  aforesaid  provisions,  shall  forfeit  a  sum  not 
more  than  ten  pounds  nor  less  than  five  pounds,  for  every  person  employed 
or  suffered  to  be  in  a  mine  or  colliery  contrary  to  the  aforesaid  provisions, 
to  be  sued  for  and  recovered  as  after  mentioned. 

6.  Provided  always,  and  be  it  enacted,  that  if  it  shall  appear  ou  in^ 
quiry  before  any  justices  under  the  provisions  of  this  act  that  any  person 
under  the  age  hereinbefore  specified  has  been  employed  in  any  colliery  on 
the  representation  of  the  parent  or  natural  guardian  of  such  person  that 
he  was  above  the  age  so  hereinbefore  specified,  and  if  it  shall  appear  to  such 
justices  that  such  person  was  so  employed  under  the  bona  fide  impres- 
sion and  belief  on  the  part  of  the  employer  that  he  was  not  under  the 
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age  so  specified,  it  shall  be  lawful  for  such  justices,  if  they  see  fit,  to 
remit  the  said  penalty  as  against  the  party  employing  such  person,  and  to 
summon  the  parent  or  natural  guardian  of  the  person  employed  to  appear 
before  them  on  a  day  to  be  named  for  the  purpose,  and  on  conviction  of 
such  parent  or  guardian  of  having  wilfully  misrepresented  the  age  of  the 
person  employed,  such  parent  or  guardian  shall  forfeit  a  sum  not  exceed- 
ing forty  shillings. 

7.  And  be  it  enacted,  that  nothing  hereinbefore  contained  shall  prevent 
any  person  whatever  from  being  employed  in  or  about  any  mine  or  col- 
liery, so  as  such  employment  shall  be  carried  on  above  ground. 

8.  And  be  it  enacted,  that  where  there  shall  be  any  entrance  to  a  mine 
or  colliery  by  means  of  a  vertical  shaft  or  pit  or  inclined  plane,  or  where 
there  shall  be  any  communication  within  any  part  of  a  mine  or  colliery 
to  any  other  part  thereof  by  a  vertical  shaft  or  pit  or  inclined  plane,  then 
it  shall  not  be  lawful  for  any  owner  of  any  such  mine  or  colliery  to  allow 
any  person  or  persons  other  than  a  male  of  the  age  of  fifteen  years  and 
upwards  to  have  charge  of  any  steam  engine  or  other  engine,  windlass,  or 
gin,  (whether  driven  or  worked  by  manual  labour  or  any  other  power 
whatsoever),  or  to  have  charge  of  any  part  of  the  machinery,  ropes, 
chains,  or  other  tackle  of  any  such  engine,  by  or  by  means  of  which  en- 
gine, machinery,  ropes,  chains,  or  other  tackle  persons  are  brought  up  or 
passed  down  any  such  vertical  shaft  or  pit  or  inclined  plane ;  and  any 
person  or  persons  offending  against  the  provision  last  aforesaid  shall  for 
every  such  offence  forfeit  a  sum  not  exceeding  fifty  pounds  nor  less  than 
twenty  pounds,  to  be  recovered  as  after  provided. 

9.  Provided  always,  and  be  it  enacted,  that  in  the  case  of  a  windlass 
i-  , -o-i  or  gill  worked  by  horse  or  other  animal,  the  person  *on  the  bank 
L  J  under  whose  direction  the  driver  of  the  animal  used  for  such 
windlass  or  gin  shall  act  shall  for  the  purposes  of  this  act  be  deemed  and 
taken  to  be  the  person  having  the  charge  thereof. 

20.  And  whereas  the  practice  of  paying  wages  to  workmen  at  public 
houses  is  found  to  be  highly  injurious  to  the  best  interests  of  the  work- 
ing classes :  be  it  therefore  enacted,  that  from  and  after  the  expiration  of 
three  months  from  the  passing  of  this  act  no  proprietor  or  worker  of  any 
mine  or  colliery,  or  other  person,  shall  pay  or  cause  to  be  paid  any  wages 
or  money  in  respect  of  wages  for  work  or  labour  or  services  done  in  or 
about  any  mine  or  colliery  to  any  person  employed  in  or  about  such  mine 
or  colliery,  or  to  any  person  whatever  entitled  to  or  having  authority  or 
claiming  to  have  authority  to  receive  such  wages,  at  or  within  any  tavern, 
public  house,  beer  shop,  or  other  house  of  entertainment,  or  any  ofiice, 
garden,  or  place  belonging  thereto  or  occupied  therewith,  but  all  pay- 
ments in  respect  of  such  wages  are  hereby  strictly  prohibited  and  forbid- 
den to  be  made  at  or  within  such  places  as  aforesaid,  and  all  payments  so 
made  are  hereby  declared  to  be  of  no  effect  whatever. 

11.  And  be  it  enacted,  that  notwithstanding  any  payment  of  wages  or 
money  in  respect  of  wages  which  shall  or  may  be  made  at  any  such  pro- 
hibited place,  the  person  or  persons  to  whom  such  wages  were  due  or 
payable,  or  but  for  such  payment  would  be  due  or  payable,  shall  and  may 
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recover  and  receive  the  same  in  like  manner  as  if  no  sucli  paj^ments  had 
been  niade.(«) 

12.  And  be  it  enacted,  that  in  case  any  owner  of  any  mine  or  colliery, 
or  any  person  liable  or  intrusted  or  employed  to  pay  any  wages  or  money 
in  respect  of  wages  for  such  work,  labour,  or  services  aforesaid,  shall,  con- 
trary to  the  provisions  lastly  hereinbefore  contained,  pay  or  cause  to  be 
paid  any  such  wages  or  money  to  any  person  whatever,  at  any  such  pro- 
hibited place  as  aforesaid,  the  person  or  persons  so  oflFending  shall  for 
every  such  offence  forfeit  a  sum  not  exceeding  ten  pounds  nor  less  than 
five  pounds,  to  be  recovered  as  after  provided. 

13.  And  be  it  enacted,  that  if  any  offence  shall  be  committed  against 
this  act  for  which  the  owner  of  any  mine  or  colliery  is  hereby  made  re- 
sponsible, and  it  shall  be  made  to  appear  to  the  satisfaction  of  any  justices 
or  sheriff,  that  the  offence  has  been  committed  by  or  under  the  authority 
of  some  agent,  servant  or  workman  of  such  owner,  or  by  or  under  the 
authority  of  a  contractor,  without  the  personal  consent,  concurrence,  or 
knowledge  of  such  owner,  it  shall  be  lawful  for  such  justices  or  sheriff  to 
summon  such  agent,  servant,  workman,  or  contractor  before  them  or  him 
to  answer  for  such  offence ;  and  such  agent,  servant,  workman,  or  con- 
tractor, if  convicted,  shall  be  liable  to  the  penalties  and  punishment  for 
such  offence  herein  specified;  *and  such  justices  or  sheriff  may  r-t-i^^-, 
convict  such  agent,  servant,  workman,  or  contractor  in  lieu  of  L  J 
such  owner. 

44.  And  be  it  enacted,  that  the  "  owner"  of  a  mine  or  colliery  shall  be 
taken  to  mean  the  immediate  proprietor  or  lessee  or  occupier  thereof,  and 
all  persons  working  any  mine  or  colliery,  or  any  part  of  any  mine  or  col- 
liery, or  any  lode  or  seam  thereof,  for  their  own  benefit  or  as  sharers  of 
the  profit,  and  also  all  partners  and  companies  so  working  such  mine 
or  colliery,  or  any  part  thereof;  and  the  words  "agent"  and  ''servant" 
shall  be  taken  to  mean  any  person  receiving  a  salary,  wages,  payment,  or 
remuneration  for  any  description  of  service  or  work  performed  in  a  mine 
or  colliery. 

15.  And  be  it  enacted,  that  it  shall  not  be  necessary,  in  any  informa- 
tion, summons,  or  warrant  issued  under  or  in  consequence  of  the  provi- 
sions of  this  act,  to  set  forth  the  name  or  other  designation  of  all  the 
partners  in  any  mine  or  colliery  or  in  the  working  of  any  such  mine  or 
colliery,  but  that  it  shall  be  suiScient  to  insert  in  any  such  information, 
summons,  or  warrant  the  name  of  the  ostensible  proprietor,  occupier,  les- 
see, or  adventurer,  or  title  of  the  firm  or  company  by  which  the  owners, 
lessees,  or  workers  of  such  mine  or  colliery  are  usually  designated  and 
known. 

16.  And  be  it  enacted,  that  the  service  of  any  summons  or  warrant  by 
delivering  the  same  or  a  copy  thereof  at  the  office  or  counting-house  of 
any  mine  or  colliery  shall  be  good  and  sufiicient  service  thereof  on  the 
owner  of  such  mine  or  colliery  (and  all  complaints  for  offences  against  this 
act  shall  be  preferred  within  three  calendar  months  next  after  the  com- 
mission of  the  offence.) 

(a)  See  Weaver  v.  Floyd,  21  L.  J.,  N.  S.,  Q.  B.  151. 
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17.  And  be  it  enacted,  that  all  convictions  for  penalties  for  any  offence 
against  this  act  may  be  had  before  two  or  more  justices  of  the  peace  act- 
ing for   the  county,  riding,  city,  borough,  division,  or  place  where  the 
offence  shall  happen,  or  before  such  justices  or  the  sheriff  of  any  county 
or  stewartry  in  Scotland  within  which  the  offence  may  have  been  com- 
mitted; and  such   penalties,  and   the  costs  and  charges   attending  the 
recovery  thereof,  shall   be   levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  offender  or  person  liable  or  ordered  to  pay  the  same  re- 
spectively, by  warrant  under  the  hands  and  seals  of  two  or  more  of  the 
said  justices,  or  under  the  hand  of  any  such  sheriff,  rendering  the  over- 
plus of  such  distress  and  sale  (if  any)  to  the  party  or  parties,  after  de- 
ducting the  charge  of  making  the  same,  which  warrant  such  justices  or 
sheriffs  are  hereby  empowered  and  required  to  grant  upon  conviction  of 
the  offender,  by  confession  or  oath  of  one  or  more  credible  witness  or 
witnesses ;  and  the  penalties,  costs,  and  charges,  when  so  levied,  shall  be 
paid,  the  one-half  to  the  informer  and  the  other  half  to  the  overseers  or 
managers  of  the  poor  of  the  parish,  township,  or  place  where  the  offence 
shall  have  been  committed,  to  be  by  such  overseers  or  managers  applied 
, , --.  in  aid  of  *the  rate  or  assessment  raised  for  the  relief  of  the  poor 
L         J  of  such  parish,  township,  or  place,  and   in  Scotland,  in  parishes 
where  there  shall  be  no  assessment  for  the  relief  of  the  poor,  as  the  said 
managers  shall  direct,  or  to  her  majesty,  in  case  there  shall  be  no  such 
overseer  or  manager. 

18.  And  be  it  enacted,  that  the  justices  of  the  peace  or  sheriffs  by 
whom  any  person  shall  be  convicted  and  adjudged  to  pay  any  sum  of 
money  for  any  offence  against  this  act  may  adjudge  that  such  person  shall 
pay  the  same,  together  with  costs,  either  immediately  or  within  such  pe- 
riod as  the  said  justices  or  sheriffs  shall  think  fit;  and  that  in  default  of 
payment  at  the  time  appointed,  and  in  the  event  of  no  sufficient  distress 
of  the  goods  and  chattels  of  such  person  being  found  within  the  limits  of 
the  jurisdiction  of  the  said  justices  or  sheriffs,  such  person  shall  be  im- 
prisoned in  the  common  gaol  or  house  of  correction,  (with  or  without  hard 
labour,)  as  to  the  said  justices  or  sheriffs  shall  seem  meet,  for  any  time 
not  exceeding  two  calendar  months,  the  commitment  to  be  determinable 
upon  payment  of  the  amount  of  the  penalty  and  costs. 

19.  And  be  it  enacted,  that  no  inhabitant  of  any  parish,  township,  or 
place,  shall  be  deemed  an  incompetent  witness  in  any  suit,  action,  infor- 
mation, complaint,  appeal,  prosecution,  or  proceeding  to  be  had,  made, 
prosecuted,  or  can-ied  on  under  the  authority  of  this  act  for  any  offence 
committed  within  such  parish,  township,  or  place,  by  reason  of  such  per- 
son being  rated  or  assessed  to,  or  liable  to  be  rated  or  assessed  to,  or  being 
otherwise  interested  in,  the  rates  or  assessments  of  any  such  parish,  town- 
ship or  place. 

20.  And  be  it  enacted,  that  where  any  distress  shall  be  made  for  any 
sum  or  sums  of  money  to  be  levied  by  virtue  of  this  act,  the  distress  itself 
shall  not  be  deemed  unlawful,  nor  the  party  or  parties  making  the  same 
be  deemed  a  trespasser  or  trespassers,  on  account  of  any  defect  or  want  of 
form  in  any  proceedings  relating  thereto,  nor  shall  the  party  or  parties 
distraining  be  deemed  a  trespasser  or  trespassers  from  the  beginning  on 
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account  of  any  irregularity  whiclx  shall  be  afterwards  clone  by  the  party 
or  parties  distraining,  but  the  person  or  persons  aggrieved  by  such  irre- 
gularity may  recover  full  satisfaction  for  the  special  damage  in  an  action 
on  the  case,  to  be  brought  in  some  of  the  courts  of  record  at  Westminster 
or  Dublin,  or  by  action  raised  or  complaint  preferred  in  the  court  of  ses- 
sion in  Scotland :  provided  always,  that  no  plaintiff  or  plaintiffs  shall  re- 
cover in  any  action  for  any  such  irregularity,  trespass,  or  wrongful  pro- 
ceeding, if  tender  of  sufficient  amends  for  any  such  special  damage  shall 
be  made  by  or  on  behalf  of  the  party  or  parties  who  shall  have  committed 
or  caused  to  have  been  committed  any  such  irregularity  or  wrongful  pro- 
ceeding before  such  action  or  complaint  brought  j  and  in  case  no  such 
tender  shall  have  been  made  it  shall  be  lawful  for  the  defendant  or  de- 
fendants in  any  such  action,  by  leave  of  the  court  where  *such  ^j^j^p-i 
action  shall  depend,  at  any  time  before  issue  joined,  to  pay  into  L  J 
court  such  sum  of  money  as  he  or  they  shall  see  fit ;  whereupon  such  pro- 
ceedings or  orders  and  judgments  shall  be  had,  made,  and  given  in  and 
by  such  court  as  in  other  actions  where  the  defendant  is  allowed  to  pay 
money  into  court. 

21.  And  be  it  enacted,  that  any  person  who  shall  think  himself  or  her- 
self aggrieved  by  any  conviction  by  any  justices  of  the  peace  under  this 
act  may  appeal  to  the  next  court  of  general  or  quarter  sessions  of  the 
peace  which  shall  be  holden  not  less  than-  fifteen  days  after  the  day  of 
such  conviction  for  the  county,  stewartry,  riding,  city,  borough,  division, 
or  place  wherein  the  cause  of  complaint  shall  have  arisen;  provided  that 
such  person  shall  give  to  the  complainant  a  notice  in  writing  of  such 
appeal,  and  of  the  cause  and  matter  thereof,  within  seven  days  after  such 
conviction,  and  seven  clear  days  at  the  least  before  such  session,  and  shall 
also  either  remain  in  custody  until  the  session,  or  enter  into  a  recogni- 
zance with  two  sufficient  sureties  before  a  justice  of  the  peace,  conditioned 
personally  to  appear  at  the  said  session  of  the  peace,  and  to  try  such  ap- 
peal, and  to  abide  the  judgment  of  the  court  thereupon,  and  to  pay  such 
costs  as  shall  be  by  the  court  awarded;  and  upon  such  notice  being  given 
and  such  recognizance  being  entered  into  the  justice  before  whom  the 
same  shall  be  entered  into  shall  liberate  such  person,  if  in  custody;  and 
the  court  at  such  session  shall  hear  and  determine  the  matter  of  the 
appeal,  and  shall  make  such  order  therein,  with  or  without  costs  to  either 
party,  as  to  the  court  shall  seem  meet,  and  in  case  of  the  dismissal  of  the 
appeal  or  affirmance  of  the  conviction,  shall  order  and  adjudge  the  offender 
to  be  punished  according  to  the  conviction,  and  to  pay  such  costs  as  shall 
be  awarded,  and  shall,  if  necessary,  issue  process  for  enforcing  such  judg- 
ment; and  all  judgments,  determinations,  and  proceedings  of  such  jus- 
tices not  appealed  from  as  aforesaid,  and  of  such  sheriff  or  quarter  ses- 
sions, shall  be  final,  and  not  subject  to  review  by  any  process  of  law  or 
court  whatever,  any  law  or  usage  to  the  contrary  notwithstanding. 

22.  And  be  it  enacted,  that  no  conviction,  or  adjudication  made  on 
appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed,  by 
certiorari,  or  otherwise,  into  any  of  her  majesty's  superior  courts  of  re- 
cord; and  no  warrant  of  commitment  shall  be  held  void  by  reason  of  any 
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defect  therein,  provided  it  be  therein  alleged  that  the  party  has  been  con- 
victed, and  there  be  a  good  and  valid  conviction  to  sustain  the  same. 

23.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  this  session  of  parliament. 


[*447]  *6  &  7  Vict.  c.  40. 

An  Act  to  amend  the  Laws  for  the  prevention  of  Frauds  and  Abuses  hy 
Persons  employed  in  the  WooUcn,  Worsted,  Linen,  Cotton,  Flax, 
Mohair,  and  Silk  Hosiery  Manufactures,  and  for  the  further  securing 
the  Property  of  the  Maniifacturers  and  the  Wages  of  the  Workmen 
engaged  therein.     [1st  August,  1843. J 

Whereas  an  act  was  passed  in  the  session  of  Parliament  held  in  the 
eighth  and  ninth  years  of  King  William  the  Third,  intituled  "  An  Act 
for  the   further  Encouragement  of  the   Manufacture  of  Lustrings  and 
Alamodes  within  this  Realm,  and  for  the  better  preventing  the  Importa- 
tion of  the  same,  whereby  (amongst  other  matters  therein  contained)  cer- 
tain  penalties,   forfeitures   and  punishments,  therein  referred  to,  were 
imposed  upon  persons  embezzling  or  otherwise  unlawfully  selling  or  re- 
ceiving, as  therein  is  mentioned,  silk  delivered  by  the  silk  manufactui'ers 
to  be  worked  up :  and  whereas  an  act  was  passed  in  the  first  year  of  the 
reign  of  her  late  Majesty  Queen  Anne,  entituled  "  An  Act  for  the  more 
effectual  preventing  the  Abuses  and  Frauds   of  Persons  employed  in 
Working  up  the  Woollen,  Linen,  Fustian,  Cotton,  and  Iron  Manufactures 
of  this  Kingdom;"   And  whereas  the  said  act  was  made  perpetual  by  an 
act  passed  in  the  ninth  year  of  the  reign  of  her  said  late  Majesty  Queen 
Anne,  intituled  "  An  Act  for  reviving  and  continuing  an  Act  made  in 
the  First  Year  of  Her  Majesty's  Reign  for  the  more  effectual  preventing 
Abuses  and  Frauds  of  Persons  employed  in  the  Working  up  the  Woollen, 
Linen,   Fustian,   Cotton,  and  Iron  Manufactures  of   this    Kingdom :" 
and  whereas  an  act  was  passed  in  the  twelfth  year  of  the  reign  of  his 
late  Majesty  King  George  the  First,  (intituled  "  An  Act  to  prevent  un- 
lawful Combinations  of  Workmen  employed  in  the  Woollen  Manufac- 
tures, and  for  better  Payment  of  their  Wages :')  And  whereas  an  act 
was  passed  in  the  thirteenth  year  of  his  late  Majesty  King  George  the 
Second,  intituled   "An  Act  to  explain  and  amend  an  Act  made  in  the 
First  Year  of  the  Reign  of  Her  late  Majesty  Queen  Anne,  intituled  An  Act 
for  the  more  effectual  preventing  the  Abuses  and  Frauds  of  Persons  em- 
ployed in  the  Working  up  the  Woollen,  Linen,  Fustian,  Cotton,  and 
Iron  Manufactures  of  this  Kingdom,  and  also  for  extending  the  said  Act 
to  the  Manufacture  of  Leather :"  and  whereas  an  act  was  passed  in  the 
twenty-second  year  of  the  reign  of  his  late  Majesty  King  George  the 
Second,  intituled  "  An  Act  for  the  more  effectual  preventing  of  Frauds 
and  Abuses  committed  by  persons  employed  in  the  manufacture  of  Hats, 
and  in  the  Woollen,  Linen,  Fustian,  Cotton,  Iron,  Leather,  Fur,  Hemp, 
Flax,  Mohair,  and  Silk  Manufactures,  and  for  preventing  unlawful  Com- 
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biuatlon  of  Joiiruoymon  Dyers  and  Journcymcu  *notprcssGrs,  p»  i  .q-i 
and  of  all  Persons  employed  in   the  said  several  Manufiictures,  L         J 
and  for  the  better  Payment  of  their  Wages :"  and  whereas  another  act 
was  passed  in  the  seventeenth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  entituled  "  An  Act  for  Amending  and  rendering  more 
effectual  the  several  Laws  now  in  being  for  the  more  effectual  preventing 
of  Frauds  and  Abuses  by  Persons  employed  in  the  Manufacture  of  Hats, 
and  in  the  "Woollen,  Linen,  Fustian,  Cotton,  Iron,  Leather,  Fur,  Hemp, 
Flax,  Mohair,  and  Silk  Manufactures  ;  and  also  for  making  Provisions  to 
prevent  Frauds  by  Journeymen  Dyers :"  and  whereas  an  act  was  passed 
in  the  thirty-second  year  of  his  late   Majesty  King  George  the  Third, 
intituled  '^  An  Act  for  extending  the  Provisions  of  an  Act  made  in  the 
Thirteenth  Year  of  the  Reign  of  his  present  Majesty,  intituled  <'  An  Act 
to  empower  the  Magistrates  therein  mentioned  to  settle  and  regulate  the 
Wages   of   Persons   employed   in   the   Silk   Manufiictures   within    their 
respective  Jurisdictions,  to  Manufactures  of  Silk  mixed  with  other  Mate- 
rials, and  for  the  more  effectual  Punishment  of  Buyers  and  Receivers  of  Silk 
Purloined  and  Embezzled  by  Persons  employed  in  the  Manufacture  there- 
of :"  and  whereas  the  provisions  of  the  said  acts  have  not  been  effectual  to 
prevent  frauds,  embezzlements,  and  abuses  by  persons  employed  in  the 
woollen,  linen,  cotton,  flax,  mohair,  and  silk   hosiery  manufactures,  and 
it  is  expedient  to  repeal  so  much  of  the  said  recited  acts  as  relates  to  the 
said  manufactures,  and  to  make  further  provisions  in  lieu  thereof,  as  well 
for  the  benefit  and  encouragement  of  trade  and  manufactures  as  for  the 
security  of  the  property  of  manufacturers  and  the  wages  of  the  workmen 
engaged  in  said  manufactures :  be  it  therefore  enacted,  by  the   Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the   authority  of  the  same,  that  from   and  after  the  com- 
mencement of  this  act,  so  much  of  the  said  recited  acts  or  any  of  them 
as  relates  to  the  woollen,  linen,  cotton,  flax,  mohair,  and  silk  manufac- 
tures, or  any  of  them,  or  any  manufactures  whatsoever  made  of  wool, 
cotton,  flax,  mohair,  or   silk  materials,  whether  the   same  be  or  be  not 
mixed  with   each   other    or  with  any   other  materials,   shall,  so  far    as 
respects  the  manufactures,  trades,  occupations  and  employments  herein- 
after mentioned,  be  and  the  same  are  hereby  repealed  save  and  except  so 
far  as  the  same  may  have  repealed  any  former  acts  or  enactments. 

2.  And  be  it  enacted,  that  if  any  person  whosoever  entrusted  with 
any  woollen,  worsted,  linen,  cotton,  flax,  mohair,  or  silk  materials  for  the 
purpose  of  being  prepared,  worked  up,  or  manufactured  either  by  himself 
or  by  any  person  or  persons  to  be  employed  by  or  under  him,  or  by  him- 
self jointly  with  any  person  or  persons  to  be  employed  with  by  or  under 
him,  or  for  any  purpose  or  work  connected  with  manufacture  or  incidental 
thereto,  or  any  parts,  branches,  or  processes  thereof,  or  any  tools,  or 
*apparatus  for  manufacturing  the  said  materials,  shall  sell,  pawn,  p^j^iQi 
purloin,  embezzle,  secrete,  exchange,  or  otherwise  fraudulently  L  '  J 
dispose  of  the  same  materials,  tools  or  apparatus,  or  any  part  thereof, 
he  shall,  upon  being  thereof  lawfully  convicted  by  the  oath  of  the  owner 
of  such  materials,  tools  or  apparatus,  or  any  part  thereof,  or  of  any  other 
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credible  witness  or  witnesses  before  two  or  more  justices  of  the  peace, 
forfeit  the  full  value  of  the  same,  and  also  forfeit  such  penalty  not  ex- 
ceeding ten  pounds,  together  with  costs  as  to  the  said  justices  shall  seem 
meet,  and  every  such  forfeiture  and  penalty  shall  be  applied  under  the 
direction  of  the  convicting  justices  in  manner  following,  ("that  is  to  say,) 
in  the  first  place  in  making  such  satisfaction  to  the  party  injured  as  the 
said  justices  shall  think  proper,  and  the  remainder,  if  any,  shall  be 
applied  in  the  same  manner  as  is  hereinafter  directed  for  the  disposal  of 
any  other  penalty  under  this  act ;  and  in  default  of  payment  of  such 
forfeiture  and  penalty  with  costs  immediately  on  conviction,  or  within 
such  period  as  the  justices  so  convicting  may  direct,  the  said  justices 
may  issue  their  warrant  to  distrain  and  sell  the  goods  and  chattels  of  the 
person  so  convicted  for  the  amount  thereof,  and  costs;  and  the  proceeds 
of  any  distress  after  paying  the  penalty,  forfeiture  and  costs,  and  also 
the  costs  of  such  distress,  shall  be  paid  over  to  the  person  convicted ;  but 
if  no  sufficient  distress  shall  appear  or  shall  be  found  whereon  to  levy 
the  said  penalty,  forfeiture  and  costs,  the  said  justices  may  either  imme- 
diately, or  at  any  time  after  such  conviction,  commit  any  person  so  con- 
victed to  the  common  gaol  or  house  of  correction,  to  be  there  imprisoned 
with  or  without  hard  labour,  as  to  the  said  justices  shall  seem  meet,  for 
any  term  not  exceeding  three  calendar  months,  unless  the  amount  of  such 
forfeiture  and  penalty  with  costs,  or  so  much  thereof  as  shall  not  have 
been  paid  previously  to  the  commencement  of  such  imprisonment,  be 
sooner  paid. 

3.  And  be  it  enacted,  that  if  any  person  whosoever  entrusted  with  any 
woollen,  worsted,  linen,  cotton,  flax,  mohair,  or  silk  materials  for  the  pur- 
pose of  being  j^repared,  worked  up,  or  manufactured,  either  by  himself  or 
by  any  person  or  persons  to  be  employed  by  or  under  him,  or  by  himself 
jointly  with  any  person  or  persons  to  be  employed  with,  by,  or  under 
him,  or  for  any  purpose  or  work  connected  with  manufacture  or  incidental 
thereto,  or  any  parts,  branches,  or  processes  thereof,  or  with  any  tools  or 
apparatus  for  manufacturing  the  said  materials,  shall  neglect  or  delay  to 
return  the  said  materials,  tools,  or  apparatus,  or  any  part  thereof,  for  the 
space  of  fourteen  clear  days  after  being  required  so  to  do  by  the  party 
entrusting  him  therewith,  or  by  some  person  on  his  behalf,  by  notice  in 
writing  to  be  served  upon  or  left  at  the  last  or  usual  place  of  abode  or 
business  of  such  person  (unless  prevented  by  some  reasonable  and  suffi- 
cient cause  to  be  allowed  by  the  justice  before  whom  he  shall  be  brought,) 
then  and  in  every  such  case  all  or  so  much  or  so  many  of  the  said  mate- 
r^-l^OI  ^''^^^^)  tools,  or  apparatus  as  shall  not  be  ^returned  to  the  person 
L  -^  so  entrusting  him  therewith  within  the  time  aforesaid  shall  be 
deemed  to  be  embezzled  by  the  person  so  neglecting  or  delaying  to  return 
the  same;  and  the  person  so  neglecting  or  delaying  to  return  the  same 
shall  for  every  such  offence  be  liable  to  be  proceeded  against  for  embez- 
zlement in  the  same  manner  and  subject  to  the  same  forfeiture  and  penalty 
with  costs,  and  to  be  applied  in  the  same  manner,  as  are  respectively 
hereinbefore  prescribed  and  imposed  in  respect  to  persons  selling,  pawn- 
ing, purloining,  embezzling,  secreting,  exchanging,  or  otherwise  fraudu- 
lently disposing  of  the  said  materials. 
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4.  And  be  it  enacted,  that  any  person  who  shall  purchase  or  take  in 
pawn,  or  who  in  any  other  way  shall  receive  into  his  premises  or  posses- 
sion any  woollen,  worsted,  linen,  cotton,  flax,  mohair,  or  silk  materials, 
and  whether  the  same  or  any  part  of  the  said  materials  be  or  be  not 
wholly  or  partially  wrought,  made  up,  or  manufactured  into  merchantable 
wares,  or  any  tools  or  apparatus  for  manufacturing  the  same,  knowing 
that  such  materials,  tools,  or  apparatus  are  purloined  or  embezzled  or 
fraudulently  disposed  of,  or  that  the  person  from  whom  he  shall  purchase, 
take  in  pawn,  or  receive  the  same  is  fraudulently  or  unlawfully  disposing 
thereof,  or  knowing  such  person  to  be  employed  or  entrusted  by  any 
other  person  or  persons  to  work  up,  either  by  himself  or  by  or  with  others, 
the  materials  so  purchased,  taken  in  pawn,  or  received  for  any  other  per- 
son or  persons,  and  not  having  first  obtained  the  consent  of  the  person  or 
persons  so  employing  or  entrusting  him  therewith,  shall,  on  conviction 
by  the  oath  of  the  owner  or  of  any  other  credible  witness  or  witnesses, 
be  deemed  and  adjudged  guilty. of  a  misdemeanor,  and  be  punished  in 
manner  hereinafter  mentioned. 

5.  And  be  it  enacted,  that  if  any  person  shall  sell,  pawn,  pledge,  ex- 
change, or  otherwise  unlawfully  dispose  of,  or  offer  to  sell,  pawn,  pledge, 
exchange,  or  otherwise  dispose  of  any  such  materials,  tools,  or  apparatus 
as  aforesaid,  knowing  the  same  to  have  been  so  purloined  or  embezzled 
or  received  from  persons  fvaudulently  disposing  thereof  as  aforesaid,  he 
shall,  on  conviction  by  the  oath  of  the  owner  of  such  materials,  tools,  or 
apparatus,  or  any  part  thereof,  or  of  any  other  credible  witness  or  wit- 
nesses, be  deemed  and  adjudged  guilty  of  a  misdemeanor,  and  be  punished 
in  manner  hereinafter  mentioned. 

6.  i\.nd  be  it  enacted,  that  on  proof  on  oath  that  there  is  just  cause 
to  suspect  that  any  such  materials,  tools,  or  apparatus  as  aforesaid  have 
been  fraudulently  sold,  pawned,  pledged,  purloined,  or  embezzled  by  the 
person  to  whom  the  same  were  entrusted,  or  that  any  such  materials, 
tools,  or  apparatus  have  been  purchased,  or  received,  or  sold,  pawned, 
pledged,  exchanged,  or  otherwise  unlawfully  disposed  of  or  ofl'ered  for 
sale,  pawn,  pledge,  exchange,  or  other  disposal  by  any  person  knowing 
the  same  to  have  been  purloined,  embezzled,  or  received  from  some  per- 
son fraudulently  disposing  thereof,  it  shall  and  may  be  lawful  for  any 
one  justice  of  the  peace,  and  such  justice  is  hereby  *required  to  r,i:ir-,-, 
issue  his  warrant  for  apprehending  any  such  person  and  bringing  L  -• 
him  before  him  or  some  other  justice  of  the  peace  for  examination;  and 
if,  upon  such  examination,  the  charge  of  having  fraudulently  sold, 
pawned,  purloined,  embezzled,  or  otherwise  fraudulently  disposed  of  any 
such  materials,  tools,  or  apparatus,  or  of  having  purchased,  or  received, 
or  sold,  pawned,  pledged,  exchanged,  or  otherwise  fraudulently  disposed 
of,  or  of  having  offered  for  sale,  pawn,  pledge,  exchange,  or  other  disposal 
any  such  materials,  tools,  or  apparatus,  knowing  them  to  have  been  pur- 
loined, or  embezzled,  or  received  from  some  person  fraudulently  disposing 
thereof,  shall  be  supported  by  evidence  to  raise  a  strong  presumption  of 
guilt,  such  justice  shall  commit  such  person  to  the  common  goal  or  house 
of  correction,  in  order  that  he  may  be  brought  forward  for  trial  at  the 
next  petty  sessions,  unless  he  enter  into  such   bail  with  two  sufficient 
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sureties  as  may  be  required  for  his  appearance  before  such  Court  on  any 
cliiy  to  be  iixed  by  such  justices. 

7.  And  be  it  enacted,  that  if  any  person  entrusted,  employed,  or  con- 
tracting to  prepare,  work  up,  or  manufacture,  or  to  have  prepared,  work- 
ed up,  or  manufactured,  either  by  himself  or  by  any  person  or  persons  to 
be  employed  by  or  under  him,  or  by  himself  jointly  with  any  person  or 
persons  to  be  employed  by  or  under  him,  any  woollen,  worsted,  linen, 
cotton,  flax,  mohair,  or  silk  materials,  shall  not  prepare,  work  up,  or 
manufacture,  or  cause  to  be  prepared,  worked  up,  or  manufactured,  the 
said  materials,  and  return  the  same  within  seven  clear  days  after  the  time 
which  shall  have  been  agreed  upon  between  such  person  and  the  owner 
of  the  said  materials  or  other  the  person  entrusting  him  therewith,  and 
in  case  no  such  time  shall  have  been  so  agreed  upon,  then  within  seven 
clear  days  after  being  required  so  to  do  (unless  prevented  by  some  rea- 
sonable and  sufficient  cause  to  be  allowed  by  the  justices  before  whom  he 
shall  be  brought,)  or  shall  leave  or  return  such  materials  without  having 
performed,  as  he  could  and  ought  to  have  done,  the  work  he  was  employ- 
ed to  perform  thereon  or  thereto,  and  without  the  consent  of  the  person 
entrusting  him  with  such  materials  as  aforesaid,  or  shall  damage  the 
same,  or  if  any  person  shall  contract  or  engage  to  work  or  be  employed  to 
do  or  perform,  or  to  have  done  or  performed,  any  work  in  any  of  the  said 
manufactures  or  connected  therewith  or  incidental  thereto,  or  any  parts, 
branches,  or  processes  thereof,  either  by  himself  or  by  any  person  or  per- 
sons to  be  employed  by  or  under  him,  and  whether  such  contract  or 
engagement  shall  be  to  work  or  be  employed  for  any  person  exclusively, 
or  for  all  or  part  of  his  time,  or  for  specific  work,  or  otherwise,  and  whe- 
ther such  person  is  to  be  paid  according  to  the  value  or  amount  of  the 
work  done,  the  time  employed,  or  in  any  other  manner  whatsoever,  and 
shall  neglect  to  fulfil  such  contract  or  engagement,  or  absent  himself  from 
such  work  or  employment  before  such  notice  (if  any)  as  shall  have  been 
r*4"91  ^S^"^^^^  upon  between  the  said  parties  for  determining  the  *said 
L  "'-^  contract  or  engagement  shall  have  expired,  or  without  giving 
such  notice,  or  contrary  to  the  terms  of  such  contract  or  engagement 
(unless  prevented  as  aforesaid)  to  be  allowed  as  aforesaid,  then  and  in 
every  such  case  such  person,  being  thereof  lawfully  convicted  on  oath 
before  two  or  more  justices  of  the  peace,  shall  forfeit  any  sum  not  ex- 
ceeding two  pounds  as  to  such  justices  shall  seem  meet,  and  also,  in  case 
the  said  materials  shall  be  damaged,  the  amount  of  the  injury  done 
thereto,  to  bo  ascertained  by  the  said  justices,  together  with  costs,  and 
every  such  forfeiture  shall  be  applied  under  the  direction  of  the  justices 
so  convicting  in  manner  following,  (that  is  to  say)  in  the  first  place  in 
making  such  satisfaction  to  the  party  injured  as  the  said  justices  shall  think 
proper,  and  the  remainder,  if  any,  shall  be  applied  in  the  same  manner 
as  any  penalty  under  this  act,  and  in  default  of  payment  of  such  forfei- 
ture and  costs  immediately  on  conviction,  or  within  such  period  as  the 
justices  so  convicting  shall  direct,  the  said  justices  may  either  imme- 
diately, or  at  any  time  after  such  conviction,  commit  any  person  so  con- 
victed to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned 
with  or  without  hard  labour,  as  to  the  said  justices  shall  seem  meet,  for 
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any  term  not  exceeding  two  calendar  months,  unless  tlic  amount  of  such 
forfeiture  and  costs  be  sooner  paid. 

8.  And  be  it  enacted,  that  upon  proof  on  oath  before  a  justice  of  the 
peace,  that  there  is  reasonable  cause  to  suspect  that  any  person  has  in  his 
possession  or  on  his  premises  any  such  materials,  tools,  or  apparatus  as 
aforesaid  which  have  been  purloined,  embezzled,  or  otherwise  fraudulently 
disposed  of,  it  shall  be  lawful  for  the  said  justice,  and  such  justice  is 
hereby  required  to  grant  his  warrant  to  search  the  dwelling-house  and 
premises  of  such  person,  and  if  any  such  property  shall  be  found  therein 
to  cause  such  materials,  tools,  or  apparatus,  and  the  person  in  whose  pos- 
session or  on  whose  premises  the  same  shall  be  found,  to  be  brought 
before  him  or  some  other  justice  of  the  peace  to  be  dealt  with  in  the  same 
manner  as  any  person  brought  before  a  justice  under  the  enactment  next 
hereinafter  contained. 

9.  And  be  it  enacted,  that  every  peace  officer  and  constable,  and  every 
watchman  duly  appointed  by  law,  during  such  time  as  he  shall  be  on  duty, 
shall  and  may  apprehend  or  cause  to  be  apprehended  any  person  whom 
he  may  reasonably  suspect  of  having  or  carrying  or  in  any  way  convey- 
ing, at  any  time  after  sunsetting  and  before  sunrising,  any  such  materials, 
tools,  or  apparatus  as  aforesaid,  suspected  to  be  purloined,  embezzled,  or 
otherwise  fraudulently  disposed  of,  and  shall  lodge  such  person,  together 
with  the  property,  in  a  police  office  or  other  place  of  security,  in  order 
that  he  may  be  brought  before  a  justice  of  the  peace  so  soon  as  conveni- 
ent, who  is  hereby  empowered  to  discharge  such  person,  or  to  order  his 
detention  until  the  next  court  of  petty  sessions,  unless  he  enter  into  such 
bail  with  two  sufficient  sureties  as  may  be  required  for  his  appearance 
before  *such  court  on  any  day  to  be  fixed  by  the  said  justice,  and  1-^4 kot 
if  the  person  so  apprehended  in  the  act  of  committing  any  such  L  J 
oflFence  as  aforesaid,  or  of  conveying  any  such  property  as  last  aforesaid, 
shall  not  produce  befox'e  the  said  court  the  person  duly  entitled  to  dispose 
of  such  property  from  whom  he  bought  or  received  the  same,  or  shall  not 
give  an  account  to  the  satisfaction  of  the  said  court  that  the  property  is 
honestly  come  by,  then  the  j)erson  so  apprehended  shall  be  deemed  and 
adjudged  guilty  of  a  misdemeanor,  and  be  punished  in  manner  herein- 
after mentioned,  although  no  proof  shall  be  given  as  to  whom  such  pro- 
perty belongs. 

10.  And  be  it  enacted,  that  it  shall  be  competent  for  the  party  accus- 
ed, in  all  proceedings  brought  under  the  authority  of  this  act,  to  move 
for  and  obtain  an  adjournment  of  the  time  fixed  for  trial  for  such  a  rea- 
sonable time  as  may  appear  to  the  court  to  be  necessary  for  the  party 
accused  to  produce  the  person,  duly  entitled  to  sell  or  dispose  of  the  said 
property,  of  whom  he  bought  or  received  the  same,  or  evidence  respecting 
the  same,  but  the  party  accused  and  requesting  such  adjournment  shall 
be  detained  in  custody  or  committed  to  prison,  unless  he  enter  into  such 
bail,  with  two  sufficient  sureties,  as  shall  be  required  for  his  appearance 
before  such  court  at  such  time  and  place  as  shall  be  appointed. 

11.  And  be  it  enacted,  that  any  person  who  shall  be  deemed  and  ad- 
judged guilty  of  a  misdemeanor  agreeably  to  any  of  the  provisions  of  this 
act,  shall,  in  addition  to  being  deprived,  Avithout  compeusation,  of  any 
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such  materials,  tools,  and  apparatus  which  have  been  purloined,  emhez- 
rled,  or  otherwise  fraudulently  disposed  of,  and  which  shall  have  been 
found  in  his  possession,  forfeit  any  sum  not  exceeding  twenty  pounds  for 
such  offence,  together  with  costs,  upon  being  thereof  lawfully  convicted, 
by  the  oath  of  one  or  more  credible  witness  or  witnesses,  before  two  or  more 
justices  of  the  peace ;  and  every  such  forfeiture  shall  be  applied  under 
the  direction  of  the  justices  so  convicting  in  manner  following,  (that  is  to 
say,)  in  the  first  place  in  making  such  satisfaction  to  the  party  injured  as 
the  said  justices  shall  think  fit,  and  the  remainder  (if  any)  shall  be  ap- 
plied in  the  same  manner  as  is  hereinafter  directed  for  the  disposal  of  any 
other  penalty  under  this  act,  and  in  default  of  payment  of  such  forfeiture 
and  penalty,  with  costs,  immediately  on  conviction,  or  within  such  period 
as  the  court  shall  direct,  any  justice  or  justices  may  issue  his  or  their 
warrant  to  distrain  and  sell  the  goods  and  chattels  of  the  person  so  con- 
victed for  the  amount  thereof  and  costs,  and  the  proceeds  of  any  distress, 
after  paying  the  forfeiture  and  costs,  and  also  the  costs  of  such  distress, 
shall  be  paid  over  to  the  person  convicted  j  but  if  no  sufficient  distress 
shall  appear  or  shall  be  found  whereon  to  levy  the  said  forfeiture  and 
costs,  any  justice  or  justices  may  either  immediately,  or  at  any  time  after 
such  conviction,  commit  any  person  so  convicted  to  the  common  gaol  or 
r*it\A-\  boU'''6  of  correction,  to  be  *imprisoned  there  with  or  without  hard 
L  -I  labour,  as  to  the  said  court  shall  seem  meet,  for  any  term  not  ex- 
ceeding four  calendar  months,  unless  the  amount  of  such  forfeiture  and 
costs,  or  so  much  thereof  as  shall  have  been  paid  previously  to  the  com- 
mencement of  such  imprisonment,  be  sooner  paid. 

12.  And  be  it  enacted,  that  whore  no  proof  shall  be  given,  at  the  time  of 
conviction,  of  the  ownership  of  property  found  in  the  possession  of  a  person 
convicted  under  this  act,  the  justices  or  court  shall  cause  the  property  so 
found  to  be  deposited  in  some  safe  place  for  any  time  not  exceeding  thirty 
days,  and  shall,  if  the  property  be  of  sufl&cient  value  to  pay  the  expenses 
thereof,  or  an  advertisement  inserted  in  one  or  more  of  the  public  news- 
papers of  the  town  or  city  whei'e  or  nearest  the  place  where  the  same  was 
found,  and  by  fixing  a  notice  on  some  public  place,  describing  such  pro- 
perty, and  where  the  same  may  be  inspected,  or  in  case  of  the  said  pro- 
perty not  being  of  sufficient  value  to  pay  the  said  expenses,  then  by  fixing 
such  notice  as  aforesaid  only ;  and  in  case  any  person  shall  prove  his  own 
or  his  employer's  ownership  or  property  therein,  upon  oath,  to  the  satis- 
faction of  a  justice,  restitution  of  such  property  shall  be  ordered  to  the 
owner  thereof,  after  paying  the  reasonable  cost  of  removing,  depositing, 
advertising,  and  giving  notice  of  the  same ;  but  if  no  ownership  be  prov- 
ed to  such  property,  the  justice  shall,  at  the  termination  of  thirty  days, 
order  such  property  to  be  sold,  and  after  deducting  the  charges  aforesaid 
with  the  charges  of  sale,  shall  order  the  residue  to  be  applied  in  the  same 
manner  as  is  hereafter  directed  for  the  disposal  of  any  other  penalty 
under  this  act. 

13.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  owner  of  any 
such  materials  as  aforesaid,  or  any  other  person  duly  authorized  by  him, 
or  other  the  person  who  shall  have  so  entrusted  such  materials  from  time 
to  time  as  occasion  shall  require,  to  demand  leave  of  entrance  and  enter. 
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at  all  reasonable  hours  in  tlie  day  time,  into  the  shops  or  outhouses  of 
any  person  employed  to  work  up  or  manufacture,  either  by  himself  or  by 
any  other  person  under  him,  of  any  of  the  said  materials,  or  other  place 
or  places  where  the  work  shall  be  carried  on,  and  there  to  inspect  the 
state  and  condition  of  such  materials  j  and  in  case  of  refusal  or  neglect 
by  any  such  person  or  persons  so  employed  to  permit  such  entrance  or 
inspection,  such  person  shall,  for  so  refusing  to  permit  such  entrance  or 
inspection,  forfeit  any  sum  not  exceeding  twenty  shillings  as  the  justices, 
before  whom  he  shall  appear  or  be  brought,  shall  think  proper,  to  be  ap- 
plied in  the  same  manner  as  is  hereinafter  directed  for  the  disposal  of  any 
other  penalty  under  this  act :  provided  always,  that  nothing  herein  con- 
tained shall  authorize  any  such  owner  or  other  person  as  aforesaid  to 
inspect  any  frame,  tools,  or  apparatus  wherewith  such  materials  are  work- 
ed up,  in  case  such  frame,  tools,  or  apparatus  comprise  any  new  inven- 
tion or  improvement  not  disclosed  to  the  public. 

*14:.  And  be  it  enacted,  that  if  any  manufacturer,  agent,  or  ^  ^  j  rr-i 
any  other  person  in  his  employment  or  service,  shall  make  oath  L  -1 

before  a  justice  of  the  peace  that  any  such  materials,  tools,  or  apparatus 
as  aforesaid  have  been  entrusted  to  any  person  as  aforesaid,  and  that  he 
has  absconded,  or  that  the  deponent  has  just  cause  to  suspect  and  does 
suspect  that  such  person  is  about  to  abscond,  it  shall  be  lawful  for  such 
justice,  and  he  is  hereby  required  to  issue  his  warrant  to  apprehend  such 
person  and  bring  him  before  him  or  some  other  justice  of  the  peace,  and 
if  such  person  shall  have  absconded,  or  shall  not  forthwith  give  security, 
to  be  approved  of  by  the  said  justice,  for  the  return,  in  a  finished  state, 
of  all  such  materials  so  entrusted  to  him  within  such  time  as  shall 
be  then  agreed  on,  such  justice  shall,  by  warrant,  order  any  con- 
stable, with  his  assistants,  to  enter  the  house  or  other  premises  of  such 
person  and  take  possession  of  all  sucb  materials,  tools,  or  apparatus  so 
delivered  to  him  as  aforesaid,  and  to  bring  the  same  before  the  said 
justice  or  any  other  justice,  when  such  justice  shall  direct  the  same  to 
be  delivered  to  the  owner  or  his  agent  or  servant,  or  other  person  duly 
authorized  by  him,  and  shall  forthwith  release  the  person  in  custody; 
but  if  all  such  materials,  tools,  or  apparatus  shall  not  be  found  in  the 
house  or  other  premises  or  the  possession  of  such  person,  or  shall  not  be 
produced  before  such  justice,  such  person  shall  be  deemed  and  taken  to 
have  purloined  or  embezzled  such  materials,  tools,  or  apparatus,  or  such 
part  thereof  as  shall  not  be  found  or  produced,  and  shall  be  liable  to  any 
of  the  punishments  awarded  for  such  offence. 

15.  And  be  it  enacted,  that  if  any  person  shall  receive  any  of  the 
aforesaid  materials  in  a  fictitious  name,  in  order  to  be  manufactured, 
every  such  person  so  offending,  and  being  convicted  thereof  on  the  oath 
of  one  or  more  credible  witness  or  witnesses  before  two  or  more  justices, 
shall,  for  every  such  offence,  be  liable  to  the  same  punishment  as  is 
hereinbefore  directed  in  respect  to  persons  not  fulfilling  their  engage- 
ments. 

16.  And  be  it  enacted,  that  in  cases  where  any  person  shall  have  been 
committed  for  purloining,  embezzling,  or  fraudulently  disposing  of  all  or 
any  part  of  such  materials,  tools,  or  apparatus  as  aforesaid  which  may 
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bavc  been  entrusted  to  him,  or  shall  have  been  convicted  of  any  other 
offence  against  any  of  the  provisions  of  this  act,  it  shall  be  lawful  for  the 
justice  who  so  committed  such  person,  or  for  any  justice  or  court  before 
whom  he  has  been  convicted  for  that  or  any  other  offence,  and  he  or 
they  is  or  are  hereby  required  to  issue  his  or  their  warrant,  authorizing 
a  constable,  with  his  assistants,  to  enter  the  house  and  premises  of  such 
person,  and  take  possession  of  all  such  property  so  entrusted  as  shall  be 
found  therein,  and  to  bring  the  same  before  the  said  justice  or  court, 
when  the  said  justice  or  court  shall  direct  the  same  to  be  delivered  to 
the  manufacturer,  agent,  or  person  duly  authorized  to  receive  the  same. 

17.  And  be  it  enacted,  that  if  any  manufocturer  or  other  party 
r*45r"l  *^^P^°^^"S'  contracting,  or  engaging  with  any  person  for  any 
L  -^  work  in  any  of  the  said  manufactures,  or  connected  therewith,  or 
incidental  thereto,  or  any  parts,  branches,  or  processes  thereof,  and 
whether  such  work  is  to  be  performed  by  the  said  person  or  by  any  per- 
son or  persons  to  be  employed  by  or  under  him,  or  by  himself  jointly 
with  any  person  or  persons  to  be  employed  with  by  or  under  him,  and 
whether  the  contract  or  engagement  shall  be  to  work  or  be  employed  for 
such  manufacturer  or  other  party  exclusively,  or  for  all  or  part  of  his 
time,  or  for  specific  work  or  otherwise,  and  whether  such  person  is  to  be 
paid  according  to  the  nature  or  amount  of  the  work  done,  the  time  em- 
ployed, or  any  other  manner,  shall  not  from  time  to  time  pay  and  dis- 
charge all  such  sums  of  mone}',  wages,  and  hire  as  shall  be  justly  due 
and  payable  to  any  such  person,  it  shall  be  lawful  for  a  justice  of  the 
peace,  on  complaint  made  for  that  purpose,  to  summon  such  manufacturer 
or  other  party  to  appear  at  a  time  and  place  to  be  named  in  such  sum- 
mons, and  for  any  two  or  more  justices  of  the  peace  to  hear  and  deter- 
mine such  complaint,  and  order  payment  of  such  sum  as  shall  appear  to 
such  justices  to  be  justly  due  and  payable,  together  with  costs  for  loss  of 
time  and  recovering  the  same,  and  in  default  of  payment  immediately  or 
within  such  period  as  the  said  justices  shall  direct,  the  said  justices  shall 
issue  their  warrant  to  levy  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  manufacturer  or  other  party,  and  the  said  justices,  if 
they  shall  think  fit,  may  also,  by  order  in  writing,  authorize  such  person 
to  return  his  work  unfinished,  in  which  case  such  person  shall  not  be  lia- 
ble to  the  penalties  awarded  by  this  act. 

18.  And  be  it  enacted,  that  no  frame,  loom,  or  machine,  materials, 
tools,  or  aparatus  which  shall  be  entrusted  for  the  purpose  of  being  used 
or  worked  in  any  of  the  said  manufactures,  or  any  work  connected  there- 
with, or  incidental  thereto,  or  any  parts,  branches,  or  processes  thereof, 
whether  such  frame,  loom,  or  machine,  materials,  tools,  or  apparatus  shall 
or  shall  not  be  rented  or  taken  by  the  hire,  shall  at  any  time  or  times 
hereafter  be  distrained  or  seized,  or  be  liable  to  be  distrained  or  seized 
for  rent  or  for  debt,  or  under  any  execution  or  other  proceedings  what- 
ever, unless  the  rent  be  due  or  the  money  be  owing  by  the  owner  of  the 
said  frame,  loom,  or  machine,  or  of  the  said  materials,  or  tools,  or  appara- 
tus aforesaid,  or  of  any  part  thereof  respectively. 

19.  And  be  it  enacted,  that  if  any  landlord  or  other  person  by  virtue 
of   any  distress,  warrant,   execution,   or   other  proceedings  for  rent  in 
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aiTcar,  or  money  due  or  alleged  t,o  be  duo  by  any  person  whomsoever, 
shall  distrain,  seize,  carry  off,  sell  or  otherwise  dispose  of  any  frame, 
loom,  or  machine,  materials,  tools,  or  apparatus  belonging  to  any  other 
person  which  shall  have  been  entrusted  for  the  purpose  of  being  used  or 
worked  in  any  of  the  said  manufactures,  or  any  work  connected  therewith 
or  incidental  thereto,  or  any  parts,  branches,  or  process  thereof,  and 
whether  *the  same  shall  or  shall  not  be  rented  or  taken  by  the  p  j^ap.'j-i 
hire,  or  shall  distrain,  seize,  carry  off,  sell,  or  otherwise  dispose  L  J 

of  any  materials  as  aforesaid,  or  any  tools  or  apparatus  as  aforesaid,  bc- 
lonoing  to  any  other  person,  and  shall  refuse  to  restore  possession  of  all 
such  frames,  looms,  machines,  tools,  or  apparatus  to  the  person  owning, 
letting,  or  enti'usting  the  same  when  demanded  by  him  or  some  person 
duly  authorized  by  him  of  the  said  landlord  or  other  person,  or  the  per- 
son acting  as  agent  or  bailiff  of  such  landlord  or  other  person,  it  shall  and 
may  be  lawful  to  and  for  any  justice  of  the  peace,  upon  complaint  on  oath 
before  him,  to  summon  the  said  landlord  or  other  person  to  appear  before 
any  two  or  more  justices  of  the  peace  to  answer  the  said  complaint,  and, 
on  proof  of  the  said  offence,  the  said  justices  may  thereupon  order  the 
property  so  seized,  distrained,  carried  off",  or  sold,  to  be  forthwith  restored, 
and  issue  their  warrant  to  a  constable  or  constables  empowering  him  or 
them  to  seize  the  said  property  wherever  the  same  shall  be  found,  and 
deliver  possession  thereof  to  the  person  owning,  letting,  or  entrusting  the 
same,  and  to  levy  by  distress  and  sale  of  the  goods  of  the  said  landlord 
or  other  person  the  costs  of  obtaining  the  said  order  and  recovering  and 
obtaining  possession  of  the  said  property,  and  in  case  the  said  property 
cannot  be  found  and  seized  within  a  time  not  exceeding  twenty-one  days, 
to  be  limited  in  the  said  warrant,  or  in  case  the  said  property  shall  have 
been  damaged  by  the  same  having  been  distrained,  seized,  carried  off,  or 
sold,  then  it  shall  be  lawful  for  such  two  justices  or  any  other  two  justi- 
ces, on  proof  thereof,  (the  said  landlord  or  other  person  having  been  first 
summoned  by  a  justice)  to  issue  their  warrant  to  levy  by  distress  and 
sale  of  the  goods  and  chattels  of  such  landlord  or  other  person  the  full 
value  of  the  said  property  or  the  amount  of  such  damage  as  the  case  may 
be,  together  with  all  costs  of  recovering  and  levying  the  same. 

20.  And  be  it  enacted,  that  if  any  person  or  persons  shall  obliterate, 
efface,  or  alter  the  owner's  name  or  initials,  or  other  distinguishing  mark 
on  any  frame,  loom,  or  machine,  or  any  bar  or  part  thereof,  or  the 
moulds  thereof,  without  the  order  or  authority  of  the  owner  thereof,  he 
shall,  on  conviction  thereof  before  two  justices  of  the  peace,  forfeit  any 
such  sum  not  exceeding  two  pounds  as  such  two  justices  shall  order  and 
direct,  to  be  applied  in  the  first  place  in  paying  the  costs  of  the  proceed- 
ings before  such  justices,  and  the  surplus,  if  any,  to  the  party  injured, 
and  in  default  of  payment  of  such  forfeiture  immediately  on  conviction  or 
within  such  period  as  the  justices  so  convicting  shall  direct,  then  the 
said  justices  may  either  immediately  or  at  any  time  after  such  conviction 
commit  any  person  so  convicted  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  imprisoned  with  or  without  hard  labour  as  to  the  said 
justices  shall  seem  meet,  for  any  term  not  exceeding  two  calendar 
months,  unless  the  amount  of  such  forfeiture  be  sooner  paid. 
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pj, .  _„-,  *21.  And  for  the  discouragement  of  frivolous  and  vexatious 
L  -^  informations  and  prosecutions  under  tliis  act,  be  it  enacted,  that 
it  shall  be  lavvful  for  any  justices  or  court  of  petty  sessions  before  whom 
any  case  under  this  act  is  tried  to  award  costs  to  the  defendant  with  an 
allowance  for  his  loss  of  time  in  case  of  acquittal,  to  be  paid  by  the  prose- 
cutor, and  also  if  it  shall  appear  to  such  justices  or  court  that  the  charge 
was  made  from  a  malicious,  vexatious,  or  frivolous  motive,  or  in  case  the 
party  shall  be  charged  with  embezzlement  of  materials  by  reason  of  any 
deficiency  in  the  weight  of  the  materials  which  he  shall  have  returned 
to  the  person  by  whom  they  were  entrusted  to  such  party  as  compared 
with  the  weight  of  the  materials  received,  and  it  shall  be  proved  upon 
the  hearing  of  the  case  that  such  materials  were  knowingly  and  fraudu- 
lently delivered  to  the  party  charged  whilst  in  a  damp  state,  so  that  the 
apparent  weight  thereof  was  thereby  increased,  it  shall  be  lawful  for 
such  justices  or  court  to  award  to  the  defendant  such  further  sum  of 
money  not  exceeding  twenty  pounds,  as  to  such  justices  or  court  shall 
seem  fit  to  be  paid  by  such  prosecutor  as  a  compensation  for  the  injury 
done,  and,  in  default  of  payment,  such  costs  and  allowances  and  com- 
pensations may  be  levied  by  distress  and  sale  of  the  prosecutor's  goods. 

22.  And  be  it  enacted,  that  where  any  person  shall  be  charged  on 
oath  with  any  offence  punishable  under  this  act,  one  justice  may  receive 
the  original  information  and  summon  the  person  charged  to  appear  before 
any  two  justices  of  the  peace  at  a  time  and  place  to  be  named  in  such 
summons,  and  if  he  shall  not  appear  accordingly,  then  the  justices  there 
present  may  either  proceed  to  hear  and  determine  the  case  ex  parte,  or 
any  of  such  justices  may  issue  a  warrant  for  apprehending  such  person 
and  bringing  him  to  answer  the  said  charge  before  any  two  or  more  jus- 
tices, or  the  justice  before  whom  the  charge  shall  be  made  may,  if  he 
shall  so  think  fit,  issue  such  warrant  in  the  first  instance  without  any 
previous  summons,  and  commit  the  person  so  charged  to  prison  in  order 
that  he  may  be  brought  forward  for  trial,  (unless  he  enter  into  such  bail 
as  may  be  required  by  such  justice  for  his  appearance  at  such  time  and 
place  as  shall  be  appointed),  and  the  justices  before  whom  the  person 
charged  shall  appear  or  be  brought  shall  proceed  to  hear  and  determine 
the  case,  and  after  adjudication  all  and  every  the  subsequent  proceedings 
to  enforce  obedience  thereto,  whether  respecting  the  penalty,  forfeiture, 
distress,  imprisonment,  costs,  or  other  matter  or  thing  relating  thereto, 
may  be  enforced  by  any  one  of  the  said  justices. 

23.  And  be  it  enacted,  that  every  summons  to  be  granted  by  a  jus- 
tice of  the  peace  under  this  act  may  be  served  by  delivering  a  copy 
thereof  to  the  party,  or  by  delivering  such  copy  at  the  party's  usual 
place  of  abode  to  some  inmate  thereat  and  explaining  the  purport  thereof 
to  such  inmate. 

24.  Pi'ovided  always,  and  be  it  enacted,  that  every  complaint  and 
^ .  rq-i  prosecution  under  this  act  shall  be  commenced  within  six  *cal- 
L  J  endar  months  after  the  commission  of  the  offence,  unless  the 
offending  party  shall  have  in  the  mean  time  left  the  country  and  not 
otherwise,  and  that  the  informer  or  prosecutor,  or  any  person  aiding, 
abetting,  party  or  privy  to  the  commission  of  the  offence  charged,  shall 
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in  every  case  uncler  this  act  be  deemed  a  competent  witness  to  prove 
the  offence. 

25.  And  be  it  enacted,  that  in  all  complaints,  warrants,  proceedings, 
or  prosecutions  under  this  act  any  justice  or  justices  of  the  peace  and  the 
court  of  petty  sessions  for  the  county,  city,  borough,  or  place  where  the 
offence  shall  be  committed  or  the  complaint  arise,  or  where  the  said  mate- 
rials, frame,  loom,  machine,  tools,  or  apparatus  shall  be  given  out  or 
entrusted  lent  or  hired,  or  where  the  manufacturer,  master,  or  employer 
shall  carry  on  his  trade  or  business,  shall  have  full  power  and  authority 
to  act  and  to  hear  and  determine  such  complaint,  warrant,  proceeding,  or 
prosecution,  and  do  all  other  matters  incidental  thereto  :  provided  always, 
that  in  all  convictions  or  adjudications  under  this  act  one  at  least  of  the 
convicting  or  adjudicating  justices  shall  be  a  person  not  engaged  in 
any  manufacture,  trade,  occupation,  or  employment  to  which  this  act  ex- 
tends, and  shall  not  be  the  father,  son  or  brother  of  any  such  person. 

26.  And  be  it  enacted,  that  all  forfeitures  and  penalties  upon  convic- 
tions under  this  act  not  specially  provided  for  shall  be  paid  to  the  sheriff 
or  other  proper  officer  of  the  county,  city,  borough,  or  place  in  which 
such  conviction  shall  take  place  for  her  majesty's  use,  and  shall  be  re- 
turned to  the  court  of  quarter  sessions  under  the  provisions  of  an  act 
passed  in  the  third  year  of  the  reign  of  his  late  majesty  king  George  the 
Fourth,  intituled  <'  An  act  for  the  more  speedy  return  and  levying  of 
fines,  penalties,  and  forfeitures,  and  recognizances  estreated." 

27.  And  be  it  enacted,  in  every  case  of  summary  conviction  or  adjudi- 
cation under  this  act  not  specially  provided  for,  where  the  sum  forfeited 
or  adjudged  to  be  paid,  or  which  shall  be  imposed  as  a  penalty  by  any 
justice  or  justices  of  the  peace,  together  with  costs,  if  awarded,  which 
costs  such  justice  or  justices  is  and  are  hereby  authorized  to  award  if  he 
or  they  shall  think  fit  in  any  proceeding,  adjudication,  or  conviction  under 
this  act,  shall  not  be  paid  immediately,  or  within  such  period  as  the  said 
justice  or  justices  shall  direct,  or  where  a  warrant  of  distress  shall  be 
issued  and  no  sufficient  distress  shall  be  found,  it  shall  be  lawful  for  the 
convicting  justice  or  justices  to  commit  the  offender  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned  with  or  without  hard 
labour,  according  to  the  discretion  of  the  said  justice  or  justices,  for  any 
term  not  exceeding  two  calendar  months,  when  the  amount  of  the  sum 
forfeited  or  adjudged  to  be  paid,  or  of  the  penalty  imposed,  together  with 
costs,  shall  not  exceed  five  pounds,  and  for  any  term  not  exceeding  three 
calendar  months  in  any  other  case,  unless  the  amount  and  costs  be  sooner 
paid. 


28.  And  be  it  enacted,  that  the  justices  before  whom  any  *per- 


[*4G0J 


son  shall  be  convicted  of  any  offence  against  this  act  may  cause 
the  conviction  to  be  drawn  up  on  paper  or  parchment  in  the  following 
form  of  words,  or  in  any  other  form  of  words  to  the  like  effect,  and  with 
such  variations  as  the  case  shall  require :  (that  is  to  say,) 

^       BE  it  remembered,  that  on  the  day  of 

to  wit :  y  in  the  year  of  our  Lord  at  in  the  of 

J  C.  D.  is  convicted  before  us,  A.  B.  and  J.  P.,  two  his  miijesty's 
justices  of  the  peace  for  the  said  for  that  he  the  said  C  J).  [Jiere 
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specif  1/  the  offence,  and  the  time  and  place  u-hcre  the  same  was  committed , 
as  the  case  mat/  he,']  and  we  do  adjudge  that  the  said  C.  D.,  shall  for  the 
said  offence  forfeit  and  pay  [/icrc  state  the  'penalty  actually  imposed,  or 
the  penalty  and  also  the  sum  adjudged  as  the  vcdue  of  the  articles  or  the 
amount  of  the  injury,  as  the  case  may  5e,]  and  also  pay  the  sum  of 
for  costs  [jf  so  ordered'];  and  we  direct  that  the  sum  of  shall  he 

paid  to  E.  F.,  the  party  aggrieved,  on  the  day  of  [instant  o?- 

next  ensuing,]  and  that  the  sum  of  shall,  on  the  day  of 

[instant  or  next  ensuing,]  be  paid  and  applied  according  to  the 
direction  of  the  statute  in  such  case  made  and  provided,  \or  as  the  case 
may  he,]  and  that  the  sum  of  for  costs  shall  be  paid  to  the  com- 

plainant [if  so  ordered.]     Given  under  our  hands  and  seals  the  day  and 
year  first  above  written. 

29.  And  be  it  enacted,  that  in  all  cases  of  summary  conviction  under 
this  act  where  the  sum  adjudged  to  be  paid  shall  exceed  twenty  shillings, 
or  the  imprisonment  shall  exceed  one  calendar  month,  any  person  who 
shall  think  himself  aggrieved  by  any  such  conviction  may  appeal  to  the 
next  court  of  general  or  quarter  sessions  which  shall  be  held  for  the 
county,  city,  borough,  or  place  where  such  conviction  shall  have  been 
made,  (such  person  at  the  time  of  such  conviction  giving  to  the  justices 
so  convicting,  or  to  the  justice  so  presiding  at  the  court  of  petty  sessions 
at  which  such  conviction  shall  take  place,  notice  in  writing  of  his  inten- 
tion to  appeal  and  also  entering  into  a  recognizance  at  the  time  of  such 
notice  with  two  sufficient  sureties  conditioned  personally  to  appear  at  the 
said  sessions  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the 
court  thereupon,  and  to  pay  such  costs  as  shall  by  the  court  be  awarded,) 
and  upon  such  notice  being  given  and  such  recognizances  being  entered 
into,  the  justice  or  justices  before  whom  the  same  shall  be  entered  into 
shall  liberate  such  person  if  in  custody,  and  the  court  at  such  sessions  shall 
hear  and  determine  the  matter  of  the  appeal,  and  shall  make  such  order 
therein  with  or  without  costs  to  either  party,  as  to  the  court  shall  seem 
meet,  and  in  case  of  the  dismissal  of  the  appeal  or  the  confirmation  of  the 
conviction,  the  said  court  shall  order  and  adjudge  the  offender  to  pay 
such  costs,  if  any  shall  be  awarded,  and  shall,  if  necessary,  issue  process 
for  enforcing  payment  of  the  same  :  and  it  shall  be  lawful  for  the  said 
, ,,-,  court,  or  on  *the  production  of  a  certificate  under  the  hand  of  the 
L  -■  clerk  of  the  peace  for  the  said  county,  city,  borough,  or  place,  or 
his  deputy,  for  any  justice  or  justices  of  the  peace  for  such  county,  city, 
borough,  or  place  either  immediately  or  at  any  time  thereafter  to  issue  a 
warrant  of  distress  and  sale,  or  a  warrant  for  the  apprehension  and  com- 
mitment of  such  offender  for  such  period  'of  time  as  together  with  the  days 
during  which  such  person  so  convicted  shall  have  been  imprisoned,  if  any, 
previously  to  being  discharged  by  reason  of  such  appeal  shall  amount  to 
the  same  period  or  term  of  imprisonment  for  which  such  person  was  ad- 
judged to  be  imprisoned  at  the  time  of  conviction,  or  to  issue  a  warrant  of 
distress  and  sale,  and  if  there  be  no  sufficient  distress,  a  warrant  of  appre- 
hension and  commitment,  as  the  case  may  require,  in  like  manner  in  all 
respects  as  any  justice  or  justices  could  or  might  have  done  in  case  no 
notice  of  appeal  had  been  given. 
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30.  And  be  it  enacted,  that  no  order  or  conviction,  or  proceedings 
touching  the  same  respectively,  nor  adjudication  made  or  appeal  therefrom 
shall  be  quashed  for  want  of  form  or  be  removed  by  certiorari  or  other- 
wise into  any  of  her  majesty's  superior  courts  of  record,  and  that  no  wai*- 
rant  of  commitment  shall  be  held  void  by  reason  of  any  defect  therein, 
provided  it  be  therein  alleged  that  it  is  founded  on  a  conviction,  and  there 
be  a  good  and  valid  conviction  to  sustain  the  same,  and  that  where  any 
distress  shall  be  made  for  levying  any  money  by  virtue  of  this  act  the 
distress  itself  shall  not  be  deemed  unlawful,  nor  the  party  making  the 
same  be  deemed  a  trespasser  on  account  of  any  defect  or  want  of  form  in 
the  summons,  warrant,  conviction,  warrant  of  distress,  or  other  proceed- 
ings relating  thereto,  nor  shall  the  party  distraining  be  deemed  a  tres- 
passer from  the  beginning  on  account  of  any  irregularity  afterwards  com- 
mitted by  him,  but  the  person  aggrieved  by  such  irregularity  may  re- 
cover full  satisfaction  for  the  special  damage  (if  any)  upon(w)  an  action  on 
the  case. 

31.  And  be  it  enacted,  that  for  the  protection  of  persons  acting  in  the 
execution  of  this  act  all  actions  and  prosecutions  for  damage  to  be  com- 
menced against  any  person  for  anything  done  in  pursuance  of  this  act 
shall  be  laid  and  tried  in  the  county  where  the  fact  was  or  is  charged  to 
have  been  committed,  and  shall  be  commenced  within  two  calendar  months 
after  the  fact  committed,  and  not  otherwise,  and  notice  in  writing  of  such 
action  and  of  the  cause  thereof  shall  be  given  to  the  defendant  one  calendar 
mouth  at  least  before  the  commencement  of  the  action,  and  in  any  such 
action  the  defendant  may  plead  the  general  issue,  or  in  case  of  any  action 
of  replevin  may  avow  generally  that  the  goods  and  chattels  in  question 
were  taken  under  and  by  virtue  of  this  said  act,  and  may  give  this  act 
*and  the  special  matter  in  evidence  at  the  trial  to  be  had  there-  ^  ^ifo-i 
upon,  and  no  plaintiff  shall  recover  in  any  such  action  if  tender  '- 

of  sufficient  amends  shall  have  been  made  before  such  action  brought, 
nor  if  a  sufficient  sum  of  money  shall  have  been  paid  into  court  after 
such  action  brought  by  or  on  behalf  of  the  defendant  or  avowant :  pro- 
vided always,  that  in  all  such  actions  of  damages  the  plaintiff  shall  be 
bound  to  establish  not  merely  that  damages  have  been  suffered  by  him, 
but  that  the  same  have  been  wilfully  and  maliciously  caused  by  the  de- 
fendant or  avowant. 

32.  And  be  it  enacted,  that  nothing  in  this  act  contained  shall  extend 
to  any  person  for  any  offence  committed  against  the  said  hereinbefore 
recited  acts,  or  any  of  them,  before  the  passing  of  this  act,  but  every  such 
offender  shall  and  may  be  prosecuted  and  punished  in  the  same  manner  as 
if  this  act  had  not  been  made. 

33.  And  be  it  enacted,  that  nothing  in  this  act  contained  shall  extend 
to  Scotland  or  Ireland  or  be  construed  to  extend  to  repeal  any  act  or 
statute  or  part  thereof  now  in  force  and  not  repealed  by  this  act. 

34.  And  be  it  enacted,  that  this  act  shall  not  extend  or  be  construed  to 
extend  to  any  manufacture,  trade,  occupation,  or  employment,  except 

(u)  Sic. 
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only  the  manufacture, («)  trades,  occupations,  and  employments  following, 
(that  is  to  say,)  the  manufacture  of  woollen,  worsted,  linen,  cotton,  flax, 
mohair,  or  silk  materials,  in,  on,  or  by  the  stocking  frame,  warp  machine, 
or  any  other  machine  employed  in  the  manufacture  of  framework  knitted 
or  looped  fabrics,  and  every  trade,  occupation,  operation,  or  employment 
whatsoever  connected  with  or  incidental  to  the  manufacture  of  stockings, 
gloves,  and  other  articles  of  hosiery. 

35.  And  be  it  enacted,  that  in  all  cases  under  this  act  the  singular  is 
to  include  the  plural,  and  the  masculine  the  feminine,  and  in  an  indict- 
ment or  information  for  offences  against  the  pi'operty  of  partners,  joint- 
stock  companies,  or  trustees,  it  shall  be  sufficient  to  lay  the  ownership  in 
the  name  of  one  partner  or  trustee  and  another  or  others ;  that  the  words 
"  woollen,  worsted,  linen,  cotton,  flax,  mohair,  or  silk  materials,"  shall 
be  construed  to  extend  to  any  of  the  said  materials  mixed  with  each  other 
or  with  any  material  or  materials,  and  that  the  words  "  manufacture"  and 
"  work"  shall  extend  to  all  trades,  occupations,  operations,  and  emploj^- 
ments  whatsoever  connected  with  or  incidental  to  the  manufacture  of  any 
of  the  said  materials  or  any  parts,  branches,  or  process  thereof,  and  like- 
wise to  such  materials  whether  the  same  or  any  part  thereof  be  or  be  not, 
in  the  whole  or  in  part,  first  wrought,  made  up,  or  manufactured  or  con- 
verted into  merchantable  wares. 

r*ziAQT  *^^'  ^"^^  ^^  '^^  enacted,  that  this  act  shall  commence  on  the 
L         -1  first  day  of  August  one  thousand  eight  hundred  and  forty-three. 

37.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  this  present  session  of  parliament. 


7  &  8  Vict.  c.  15. 

An  Act  to  amend  the  Laws  relatiiKj  to  Lahour  in  Factor les.(iD'^ 
[6th  June,  1844.] 

Whereas  the  laws  relating  to  labour  in  factories  require  to  be  amended  : 
be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords   spiritual   and  temporal,  and  commons,  in 

(n)  See  Reg.  v.  Button,  1 1  Q.  B.  941. 

{w)  See  also  10  &  1 1  Vict.  c.  29  ;  13  &  14  Vict.  c.  54,  post.  Ey  9  &  10  Vict.  c.  40, 
after  recitintr  3  &  4  Wm.  4,  c.  103,  and  7  &.  8  Vict.  c.  15,  and  that  the  said  acts  had 
been  construed  to  apply  to  ropeworks ;  and  it  is  expedient  to  relieve  ropemakers  from 
the  effect  of  such  construction  and  of  the  said  acts;  it  is  declared  and  enacted,  "that 
no  ropery,  ropewalk  or  ropework,  in  which  machinery  moved  by  steam,  water, 
or  other  meciianical  power  is  not  used  for  drawing  or  spinning  the  fibres  of  flax, 
hemp,  jute  or  tow,  but  only  for  laying  or  twisting  or  other  process  of  preparing  or  fin- 
ishing the  lines,  twines,  cords,  or  ropes,  and  which  has  no  internal  communication  with 
any  buildings  or  premiKcs  forming  or  forming  part  of  a  mill  or  factory  within  the 
meaning  of  the  said  acts,  except  such  as  is  necessary  for  the  transmission  of  power, 
shall  be  deemed  to  be  a  mill  or  factory  within  the  provision  of  the  said  acts  or  of 
either  ofthem,  shall  be  deemed  toapply  to  the  employment  of  children,  young  persons,  or 
women  in  any  such  ropery,  ropewalk  or  ropework." 
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this  present  parliament  assembled,  and  by  the  authority  of  the  same,  that 
this  act  shall  take  effect  from  and  after  the  first  day  of  October  in  the 
year  one  thousand  eight  hundred  and  forty-four,  except  any  provisions  for 
the  taking  effect  of  which  any  other  time  shall  be  hereinafter  specially 
limited,  all  which  last  mentioned  provisions  shall  take  effect  from  and 
after  such  time  as  shall  be  hereinafter  specially  mentioned  in  that  behalf. 

2.  And  be  it  enacted,  that  after  the  passing  of  this  act  no  *in-  r<f(p_i-j 
speetor  of  factories  shall  have  power  in  that  capacity  to  act  as  a  L  -I 
magistrate,  or  to  make  rules,  regulations,  and  orders  as  authorized  by  an 
act,  hereinafter  called  "  the  Factory  Act,"  passed  in  the  fourth  year  of 
the  reign  of  his  late  Majesty,  and  intituled  '^An  Act  to  regulate  the 
labour  of  Children  and  young  Persons  in  the  IMills  and  Factories  of 
the  United  Kingdom,"  except  as  hereinafter  mentioned;  and  that  no  in- 
spector or  person  appointed  to  superintend  the  execution  of  the  provi- 
sions of  the  Factory  Act  and  of  this  act,  under  the  direction  of  an  inspec- 
tor, hereinafter  called  a  sub-inspector,  shall  be  liable  to  serve  upon  any 
jury,  or  to  serve  any  parochial  or  municipal  office,  so  long  as  he  shall  con- 
tinue to  hold  the  ofl&ce  of  inspector  or  sub-inspector. 

3.  And  be  it  enacted,  that  every  inspector,  and  sub-inspector  shall 
have  power  to  enter  every  part  of  any  factory  at  any  time,  by  day  or  by 
night,  when  any  person  shall  be  employed  therein  and  to  enter  by  day 
any  place  which  he  shall  have  reason  to  believe  to  be  a  factory,  and  to  enter 
any  school  in  which  children  eraployd  in  factories  are  educated,  and  at 
all  times  to  take  with  him  into  any  factory  the  certifying  surgeon  of  the 
district  hereinafter  mentioned,  and  any  constable  or  other  peace  officer 
whom  he  may  need  to  assist  him,  and  shall  have  power  to  examine,  either 
alone  or  in  the  presence  of  any  other  person,  as  he  shall  think  fit,  every 
person  whom  he  shall  find  in  a  factory  or  in  such  a  school,  or  whom  he 
shall  have  reason  to  believe  to  be  or  to  have  been  employed  in  a  factory 
within  two  months  next  preceding  the  time  when  he  shall  require  him 
to  be  examined  touching  any  matter  within  the  provisions  of  this  act,  and 
the  inspector  or  sub-inspector  may,  if  he  shall  see  fit,  require  such  per- 
son to  make  and  sign  a  declaration  of  the  truth  of  the  matters  respecting 
which  he  shall  have  been  or  shall  be  so  examined;  and  every  inspector  or 
sub-inspector  shall  have  power  to  examine  the  register,  certificates,  no- 
tices, and  other  documents  kept  in  pursuance  of  this  act ;  and  every  per- 
son who  shall  refuse  to  be  examined  as  aforesaid,  or  who  shall  refuse  to 
sign  his  name  or  affix  his  mark  to  a  declaration  of  the  truth  of  the  mat- 
ters respecting  which  he  shall  have  been  examined,  or  who  shall  in  any 
manner  attempt  to  conceal  or  otherwise  prevent  any  child  or  other  person 
from  appearing  before  or  being  examined  by  an  inspector  or  sub- 
inspector,  or  who  shall  prevent  or  knowingly  delay  the  admission  of 
an  inspector  or  sub-inspector  to  any  part  of  a  factory  or  school,  or  shall 
prevent  an  inspector  or  sub-inspector  from  examining  any  register,  certi- 
ficate, notice,  or  other  document  kept  in  pursuance  of  this  act,  shall  be 
deemed  guilty  of  wilfully  obstructing  the  inspector  or  sub-inspector  in 
the  execution  of  the  powers  entrusted  to  him. 

4.  And  be  it  enacted,  that  the  provisions  of  an  act  passed  in  the  twenty- 
fourth  year  of  the  reign  of  King  Gcor<re  the  Second,  intituled  "An  Act 
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for  tliG  rendering  Justices  of  the  Peace  more  safe  in  the  execution  of  their 
r  IP'l  ^ffi*^'*^?  ^""^^  for  indemnifying  *Constab]es  and  others  acting  in  obe- 
•-  -'  dience  to  their  Warrants/'  as  amended  by  any  subsequent  act,  so 
far  as  they  relate  to  rendering  justices  of  the  peace  more  safe  in  the  ex- 
ecution of  their  office,  shall  extend  to  protect  the  inspectors  and  sub- 
inspectors  in  the  exercise  of  their  duties  under  this  act. 

5.  And  be  it  enacted,  that  a  proper  office,  to  be  called  "The  Office  of 
the  Factory  Inspectors,"  shall  be  provided  in  London  or  "Westminster  for 
the  use  of  the  inspectors,  and  for  the  preservation  of  the  factory  records, 
and  all  documents  relating  to  the  several  proceedings  under  this  act;  and 
one  of  her  Majesty's  principal  Secretaries  of  State  shall  appoint  from  time 
to  time  such  clerks  and  servants  as  may  be  deemed  necessary  to  carry  on 
the  business  of  the  said  office,  and  may  at  pleasure  remove  them  or  any 
of  them;  and  the  Commissioners  of  her  Majesty's  Treasury  of  the  Uni- 
ted Kingdom  of  Great  Britain  and  Ireland  shall  fix  the  salaries  of  the 
clerks  and  servants  in  fit  proportion  acording  to  the  duties  they  may  have 
to  perform. 

6.  And  be  it  enact-ed,  that  one  of  her  Majesty's  principal  Secretaries 
of  State,  or  the  inspectors,  with  the  approval  of  such  principal  Secre- 
tary, from  time  to  time  may  make  regulations  for  the  management  of  the 
said  office,  and  for  regulating  the  duties  of  the  several  inspectors  and  sub- 
inspectors,  and  of  the  clerks  and  servants  of  the  said  office,  in  the  execu- 
tion of  this  act,  so  that  they  be  not  contrary  to  the  provisions  herein  con- 
tained; and  the  regulations  so  made  and  approved  shall  be  binding 
on  the  said  inspectors  and  sub-inspectors,  clerks,  and  servants  respect- 
ively. 

7.  And  be  it  enacted,  that  after  the  passing  of  this  act  every  person,  on 
beginning  to  occupy  a  factory,  shall  within  one  month  send,  addressed 
''To  the  Office  of  the  Factory  Inspectors,  London,"  a  written  notice,  con- 
taining the  name  of  the  factory,  the  place,  township,  parish,  and  county 
where  it  is  situated,  the  post  office  to  which  he  desires  his  letters  to  be 
addressed,  the  nature  of  the  work,  the  nature  and  amount  of  the  moving 
power,  and  the  name  of  the  fii'm  under  which  the  business  of  the  factory 
is  to  be  carried  on. 

8.  And  be  it  enacted,  that  after  the  passing  of  this  act  any  inspector 
shall  have  power  to  appoint  a  sufficient  number  of  persons  practising  sur- 
gery or  medicine  to  be  certifying  surgeons,  for  the  purpose  of  examining 
persons  who  shall  be  brought  before  them  to  obtain  the  surgical  certifi- 
cates of  age  required  by  the  Factory  Act  and  by  this  act,  and  of  giving 
the  said  certificates,  and  shall  from  time  to  time  make  regulations  for 
their  guidance,  and  shall  in  every  such  appointment  specify  the  factories 
or  district  for  which  each  surgeon  is  appointed,  and  may  from  time  to 
time  annul  any  such  appointment,  and  in  like  manner  make  another  or 
others;  but  every  appointment  of  a  certifying  surgeon,  and  every  order 
annulling  such  appointment,  may  be  revoked  by  the  Secretary  of  State, 
on  appeal  made  to  him  for  either  purpose;  and  the  inspectors  of  the  dis- 
r*4m  *^"^^'^  ^^^^^^  *make  known  the  name  of  the  certifying  surgeons  so 
L  J  from  time  to  time  appointed  or  discontinued  to  the  occupiers  of 
the  factories  in  that  district  in  such  manner  as  to  him  shall  seem  fit;  but 
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no  surgeon  being  the  occupier  of  a  factory,  or  having  a  beneficial  inter- 
est in  any  factory,  shall  be  a  certifying  surgeon. 

9.  And  be  it  enacted,  that  the  certificates  of  age  required  by  the  Fac- 
tory Act  or  by  this  act,  herein  called  surgical  certificates,  shall  be  given 
according  to  the  form  and  directions  contained  in  the  Schedule  (A.)  an- 
nexed to  this  act;  and  the  certificates  given  by  any  such  certifying  sur- 
geon shall  be  as  valid  as  if  countersigned  by  an  inspector,  justice  of  the 
peace,  or  burgh  magistrate ;  and  the  name  of  every  person  for  whom  a 
certificate  of  age  is  required  by  the  Factory  Act  or  by  this  act,  and  the 
date  of  the  first  day  of  employment  or  re-employment  of  such  person 
shall  be  registered  in  the  form  and  according  to  the  directions  given  in 
the  Schedule  (B.)  annexed  to  this  act,  before  it  shall  be  lawful  to  employ 
such  person  in  a  factor}':  provided  alwa^'s,  that  no  surgical  certificate 
shall  be  required  for  any  young  person  above  the  age  of  sixteen  years. 

10.  And  be  it  enacted,  that  no  such  surgical  certificate  given  by  any 
person  who  is  not  an  appointed  certifying  surgeon  shall  be  of  any  force, 
unless  it  is  given  by  a  person  duly  authorized  by  an  university  or  college, 
or  other  public  body  having  authority  in  that  behalf,  to  practice  surgery 
or  medicine,  and  countersigned,  according  to  the  form  and  directions  given 
in  the  Schedule  (A.)  to  this  act  annexed,  by  some  justice  of  the  peace, 
not  being  the  occupier  of  a  factory,  and  not  being  the  father,  son,  or 
brother  of  the  occupier  of  a  factory ;  and  no  person  shall  countersign  any 
such  surgical  certificate  in  the  absence  of  the  person  named  therein,  or 
without  proof  that  the  person  brought  before  him  is  the  same  to  whom 
the  certificate  was  granted. 

11.  And  be  it  enacted,  that  no  person  shall  grant  any  surgical  certifi- 
cate required  by  the  Factory  Act  or  by  this  act,  except  upon  personal 
inspection  of  the  person  named  therein;  and  no  certifying  surgeon  shall 
examine  any  person  for  the  purposes  of  this  act,  or  sign  or  issue  any  such 
surgical  certificate,  elsewhere  than  at  the  factory  where  such  person  is  to 
be  employed,  unless  for  special  cause,  to  be  allowed  by  an  inspector;  and 
if  a  certifying  surgeon  shall  refuse  to  grant  a  certificate  of  age  for  any 
person  presented  to  him  for  such  examination,  he  shall  give,  when  required, 
instead  of  such  certificate,  a  paper  specifying  under  his  hand  the  reasons 
for  such  refusal,  in  the  form  and  directions  given  in  the  Schedule  (A )  to 
this  act  annexed. 

12.  And  be  it  enacted,  that  if  the  occupier  of  a  factory  shall  agree  in 
writing  with  the  certifying  surgeon  of  a  district  for  the  payment  to  be 
made  by  the  occupier  of  the  factory  to  the  certifying  surgeon  for  the  ex- 
amination of  persons  for  whom  surgical  certificates  are  required  by  the 
Factory  Act  or  by  this  act,  and  if  the  terms  of  such  agreement  shall  be 
in  conformity  with  such  regulations  for  the  guidance  of  the  surgeons  as 
shall  be  made  by  *the  inspector  of  the  district,  and  shall  be  coun- 
tersigned by  the  inspector  in  token  of  such  conformity,  all  penal- 
ties which  may  be  incurred  by  any  party  for  breach  of  such  agreement 
may  be  recovered  as  other  penalties  under  this  act  may  be  recovered,  and 
shall  be  applied  as  other  penalties  under  this  act  are  directed  to  be  aj  - 
lied,  and  no  such  agreement  shall  be  liable  to  any  stamp  duty. 

13.  And  be  it  enacted,  that  an  inspector  shall  fix  the  amount  of  fees  to 
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lie  paid  by  the  occupier  of  a  factory,  and  the  times  when  such   fees  shall 
be  paid  to  the  certifying  surgeon,  and  also  the  times  when  such  certifying 
surgeon,  shall  visit  a  factory,  provided  he  shall  be  required  to  fix  such 
fees  and  visits  by  the  occupier  of  a  factory ;  and  the  fees  so  to  be  fixed  by 
the  inspector  shall  not  in  any  case  where  the  surgeon  shall  examine  more 
than  one  person  exceed  one  shilling  for  each  person  who  shall  be  presen- 
ted to  him  at  the  factory  by  the  mill  owner  or  his  agent  to  be  examined, 
together  with  sixpence  for  every  half  mile  that  the  distance  of  the  factory 
from  the  residence  of  such  surgeon  shall  exceed  one  mile ;  and  such  fees, 
including  mileage,  shall  not  be  less  that  one  shilling  and  shall  in  no  case 
exceed  five  shillings  for  any  one  visit,  except  when  upon  such  visit  the 
certifying  surgeon  shall  examine  for  the  said  certificates  of  age  more  than 
ten  persons  who  may  be  brought  before  him  as  aforesaid,  in  which   case 
he  shall  receive  sixpence  for  each  person  that  he  may  so  examine,  instead 
of  all  other  fees  ;  and  in  any  case  where  a  factory,  situated  within  the  dis- 
tance of  one  mile  from  the  residence  of   a  certifying  surgeon  the  fee  for 
such  factory  shall  not  exceed  two  shillings  and  sixpence  for  each  visit,  ex- 
cept when  at  any  one  visit  he  shall  examine  for  the  said  certificates  of  age 
more  than   five  persons  who  may  be  brought  before  him  as  aforesaid,  in 
which  case  he  shall  receive  sixpence  for  each  person  that  he  may  so  ex- 
amine, instead  of  all  other  fees ;  and  no  certifying  surgeon  shall  receive 
more  than  sixpence  for  any  certificate  which  he  may  be  allowed  by  an  in- 
spector, as  hereinbefore  provided,  to  sign  or  issue  otherwise  than  at  the 
factory  where  the  person  is  to  be  employed ;  and  the  occupier  of  any  factory 
shall  pay  such  fees  to  the  certifying  surgeon  at  the  time  of  signing  such 
certificates,  or  at  any  other  time  when  he  may  be  directed  by  the  inspec- 
tor to  do  so ;  and  the  occupier  of  such  factory  may  deduct  the  fee  or  any 
part  thereof,  not  exceeding  in  any  one  case  the  sum  of  three-pence,  from 
the  wages  of  the  person  for  whom  the  certificate  may  have  been  granted ; 
but  in  any  case  where  such   agreement  as  aforesaid   has  been  executed 
between  an  occupier  of  a  factory  and   the  certifying  surgeon  the  amount 
named  in  such  agreement  shall  be  instead  of  the  fees  fixed  by  any  inspec- 
tor in  virtue  of  this  act :  provided  always,  that  no  certifying  surgeon  shall 
be  required  to  visit  any  factory  situated  within  three  miles  of  his  residence 
oftener  than  once  in  each  week,  or  to  visit  any  factory  situated  at  a  greater 
r*JrQl   ^'Stance  *than  three  miles  oftener  than  once   in  every  fortnight, 
L         -I   unless  with  the  consent  of  the  occupier  of  the  factory. 

14.  And  be  it  enacted  that  no  person  who  shall  be  employed  in  a  fac- 
tory at  the  time  when  this  act  shall  come  into  force  under  a  surgical  cer- 
tificate granted  under  the  factory  act,  shall  be  required  to  have  a  new  surgi- 
cal certificate,  in  the  form  and  manner  provided  by  this  act,  so  long  as  he 
shall  continue  in  the  same  factory;  but  every  inspector  and  sub-inspector 
may  annul  any  surgical  certificate  granted  under  this  act,  and  any  surgical 
certificate  granted  before  the  passing  of  this  act,  by  writing  across  the  sur- 
gical certificate  the  word  "annulled,"  with  his  name,  and  the  date  of  an- 
nulling such  certificate ;  provided  that  in  either  case  he  shall  have  reason 
to  believe  the  real  age  of  the  person  mentioned  therein  to  be  less  than 
that  mentioned  in  the  certificate,  or  provided  the  certifying  surgeon  of  the 
district  shall,  upon  reference  made  to  him,  deem  such  person  to  be  then 
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of  deficient  health  or  strength,  or  by  disease  or  bodily  infirmity  incapacita- 
ted for  labour,  or  liable  to  be  injured  by  continued  employment :  and  no 
certificate  so  annulled  shall  be  valid  in  respect  of  the  person  named  there- 
in for  the  purposes  of  this  act  from  the  day  when  the  certificate  shall  have 
been  so  annulled  ;  and  the  production  of  the  certificate  shall  be  evidence 
that  the  certificate  was  annulled  on  the  day  so  stated. 

15.  And   be  it  enacted,  that  in  case   any  person  shall   be  desirous 
of  proving   the  real  age   of  any  person  for  whom  a  certifying  surgeon 
shall  have  refused  to  grant  a   certificate   of  age   for  the  purpose  of  this 
act,    or  whose  surgical  certificate  any  inspector  or  sub-inspector   shall 
have    annulled,   the  inspector  or  sub-inspector  shall,   on  demand,    give 
to  such  person  a  requisition  under  his  hand,  in  a  form  to  be  approved 
of  by  the  inspectors  and  by  the  registrar  general,  for  the  production  of  a 
duly  certified  copy  of  the  entry  of  the  birth  or  baptism  of  such  person; 
provided  the  party  demanding  the  same  shall  declare  the  names  of  such 
person  and  of  his  parents,  with  the  place  where  and  the  year  in  which  he 
was  born  or  baptized,  which  particulars  shall  be  set  forth  in  the  I'cquisition  ; 
and  every  party  to  whom  such  requisition  shall  have  been  given  shall  be 
entitled,  upon  payment  of  one  shilling,  to  receive,  on  personal  application, 
or  on  application  in  writing,  in  such  form  and  under  such  regulations  as 
shall  be  approved  of  by  the  inspectors  and  registrar  general,  from   any 
minister,  registrar,  or  other  person  having  the  care  of  any  register  of  births 
or  baptisms  in  which   the  birth  or  baptism   of  such  person  is  entered,  a 
duly  certified  go\:>j  of  the  entry  in  such  register,  which  shall  be  indorsed 
on  the  aforesaid  requisition,  and  shall  be  signed  by  the  minister,  registrar, 
or  other  person  having  charge  of  such  register ;  and  such  payment  of  one 
shilling  shall  be  instead  of  all  other  fees  or  payments  to  which  such  min- 
ister, registrar,  or  other  person  shall  be  entitled  ;  and  if  the  said  certified 
copy,  proving  the  age  of  the  *person  named  therein  to  be  such  as  riu^^poT 
to  entitle  him  to  have  the  surgical  certificate  required,  shall  be  pro-  *-         -^ 
duced  to  the  certifying  surgeon  of  the  district,  he  shall  examine  the  same, 
and  if  it  shall  appear  to  him  that  the  said  certified  copy  has  not  been 
altered  or  falsified  in  any  manner,  the  certifying  surgeon  shall  thereupon, 
without  further  fee  or  reward,  give  a  surgical  certificate  in  the  form  pro- 
vided for  that  case  in  Schedule  (A.)  to  this  act  annexed,  and  shall  write 
the  word  '^  Examined"  upon  the   certified  copy  of  the  entry  of  the  birth 
or  baptism  which  he  shall  have  received,  with  his  signature,  and  the  date 
of  such  signature,  and  shall  send  such  certified  copy  by  the  post  to  the 
sub-inspector  of  the  district,  who  shall  send  a  receipt  for  the  same  by  post 
to  the  said  surgeon,  and  shall  keep  such  certified  copy  of  the  entry  of  the 
birth  or  baptism,  for  future  reference,  if  necessary ;  and  if  any  inspector 
of  factories  shall  require  a  certified  copy  of  the  entry  of  the  birth  of  any 
person  employed  in  any  factory  from  the  office  of  the  registrar  general,  he, 
or  any  person  deputed  by  him,  shall,  on  producing  a  requisition  in  the 
form  hereinbefore  provided,   be  entitled  to  examine  the  indexes  to  the 
registers  in  the  general  register  ofiice,  and  to  receive  such  certified  copy 
indorsed  on  the  requisition  without  the  payment  of  any  fee ;  but  no  certi- 
fied copy  of  the  entry  of  any  birth  or  baptism  issued  in  consequence  of  any 
such  requisition  hereinbefore  provided  shall  be  admissible  in  evidence  in 
any  court  or  for  any  purpose,  save  for  the  purpose  of  this  act :  provided 
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always,  that  in  those  cases  in  which  a  surgical  certificate  shall  have  been 
refused  or  annulled  in  consequence  of  deficient  health  or  strength,  or  by 
reason  of  disease  or  bodily  infirmity,  the  inspector  or  sub-inspector  shall 
not  sign  the  requisition  hereinbefore  nientionedj  and  such  person  shall  not 
be  employed  on  proof  of  real  age  only. 

IG.  And  be  it  enacted,  that  before  employing  any  person  requiring  a 
surgical  certificate  under  the  factor  act  as  amended  by  this  act,  the  occu- 
pier of  the  factory  shall  obtain  the  surgical  certificate,  save  as  hereinafter 
excepted,  and  shall  keep,  and  be  bound  to  produce  every  such  certificate, 
when  required,  to  the  inspector  or  sub-inspector;  and  no  surgical  certificate 
shall  be  valid  except  for  employment  at  the  factory  for  which  it  was  orig- 
inally gi-anted,  or,  if  granted  by  a  certifying  surgeon,  at  any  other  factory 
iu  the  occupation  of  the  same  person  who  is  occupier  of  the  factory  for 
which  the  certificate  was  originally  granted,  provided  such  other  factory 
be  in  the  district  of  the  certifying  surgeon  who  granted  the  certificate,  and 
the  certificate  be  produced  in  the  factory  where  the  person  named  in  the 
certificate  is  at  work  ;  and  the  certifying  surgeon,  as  often  as  he  shall  visit 
a  factory  for  the  purpose  of  granting  certificates,  shall  enter  in  the  register 
of  workers  the  date  of  his  visit,  and  the  other  particulars  set  forth  in  the 
form  and  according  to  the  directions  given  in  Schedule  (B.)  to  this  act 
annexed. 

A-r^n  17.  Provided  always,  and  be  it  enacted,  that  no  occupier  of  »any 
L  -'  factory  shall  be  liable  to  any  penalty  for  employing  any  person  in 
any  manner  not  contrary  to  the  other  provisions  of  the  Factory  Act  as 
amended  by  this  act,  without  a  surgical  certificate  for  any  time  not  exceed- 
ing seven  working  days,  or  when  the  certifying  surgeon  shall  reside  more 
than  three  miles  from  the  factory,  for  any  time  not  exceeding  thirteen 
working  days,  provided  all  surgical  certificates  for  that  factory  be  granted 
only  by  the  certifying  surgeon  appointed  for  that  factory  ;  but  this 
enactment  shall  not  be  construed  to  dispense  with  the  certificate  of  school 
attendance,  or  to  authorize  the  employment  of  any  person  in  respect  of  whom 
the  certifying  surgeon  shall  have  refused  to  grant  such  surgical  certificate. 

18.  And  be  it  enacted,  that  after  the  passing  of  this  act  it  shall  not  be 
necessary  to  limewash  the  walls  of  any  mill,  factory,  or  building,  or  to 
■whitewash  the  ceilings  of  any  rooms  therein,  otherwise  than  is  hereinafter 
provided  ;  and  that  all  the  inside  walls,  ceilings,  or  tops  of  rooms,  whether 
plastered  or  not,  and  all  the  passages  and  staircases  of  every  factory,  which 
shall  not  have  been  painted  with  oil  once  at  least  within  seven  years,  shall 
be  limewashed  once  at  least  within  every  successive  period  of  fourteen 
months,  to  date  from  the  period  when  last  whitewashed ;  and  all  the  inside 
walls  and  ceilings  or  tops  of  rooms  in  which  children  or  young  persons  are 
employed,  and  which  are  painted  with  oil,  shall  be  washed  with  hot  water 
and  soap  once  at  least  within  every  successive  period  of  fourteen  months, 
as  aforesaid. 

19.  And  be  it  enacted,  that  after  the  expiration  of  six  months  from  the 
date  of  this  act  coming  into  operation  no  child  or  young  person  shall  be 
employed  in  any  part  of  a  factory  in  which  the  wet-spinning  of  flax,  hemp, 
jute,  or  tow  is  carried  on,  unless  sufficient  means  shall  be  employed  and 
continued  for  protecting  the  workers  from   being  wetted,  and,  where  hot 
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water  is  used,  for  prcvcuting  the  escape  of  steam  into  the  room  occupied 
by  the  workers. 

20.  And  be  it  enacted,  that  no  chihl  or  young  person  shall  be  allowed 
to  clean  an}-  part  of  the  mill-geariug  in  a  factory  while  the  same  is  in 
motion  for  the  purpose  of  propelling  any  part  of  the  manufacturing  machi- 
nery; and  no  child  or  young  person  shall  be  allowed  to  work  between  the 
fixed  and  traversing  part  of  any  self-acting  machine  while  the  latter  is  iu 
motion  by  the  action  of  the  steam  engine,  water-wheel,  or  other  mechani- 
cal power. 

21.  And  be  it  enacted,  that  every  fiy-T\'heel,  directly  connected  with 
the  steam  engine  or  water-wheel,  or  other  mechanical  power,  whether  in 
the  engiuG-house  or  not,  and  every  part  of  a  steam  engine  and  water-wheel, 
and  every  hoist  or  teagle,  near  to  which  children  or  young  personsi'.c)  are 
liable  to  pass  or  be  ^employed,  and  all  parts  of  the  mill-gearing  iu  »  i-i-i 
a  factory,  shall  be  securely  fenced;  and  every  wheel-race  not  >-  '  -^ 
otherwise  secured  shall  be  fenced  close  to  the  edge  of  the  wheel-race  ;  and 
the  said  protection  to  each  part  shall  not  be  removed  while  the  parts  re- 
quired to  be  fenced  are  in  motion  by  the  action  of  the  steam  engine,  water- 
wheel,  or  other  mechanical  power  ybr  any  manufacturing  process. (x\ 

22.  And  be  it  enacted  that  if  any  accident  shall  occur  in  a  factory 
which  shall  cause  any  bodily  injury  to  any  person  employed  therein 
which  shall  have  been  of  such  a  nature  as  to  prevent  the  person  so  in- 
jured from  returning  to  his  work  in  the  factory  before  nine  of  the  clock 
of  the  following  morning,  the  occupier  of  the  factory,  or  in  his  absence 
bis  principal  agent,  shall  within  twenty-four  hours  of  such  absence  send 
a  notice  thereof  in  writing  to  the  surgeon  appointed  to  grant  certificates 
of  age  in  the  district  in  which  the  factory  is  situated,  in  which  notice  the 
place  of  residence  of  the  person  injured,  or  the  place  to  which  he  may 
have  been  removed,  shall  be  stated;  and  the  surgeon  shall  send  a  copy 
of  such  notice  to  the  sub-inspector  of  the  district  b}'  the  first  post  after 
the  receipt  thereof. 

23.  And  be  it  enacted,  that  if  a  certifying  surgeon  shall  receive  no- 
tice as  aforesaid  that  an  accident  has  occurred  which  has  caused  bodily 
injury  to  any  person  employed  in  a  factory  for  which  he  has  been 
appointed  to   grant  certificates   of  age,  and   that  it  has  been  of  such  a 

(X)  In  Coc  V.  Piatt,  2  L.  M.  &-  P.  4SS;  S.  C.  6  Exc.  75-3,  it  was  htld  that  the  subse- 
quent part  of  this  section  is  not  confined  to  cliildren  and  young'  persons,  or  even  to  per- 
sons  CMiployed  in  the  factory.  And  it  was  also  held,  that  a  declaration  in  an  action 
broui^lit  for  injuries  sustained  in  cnnsequence  of  non-compliance  with  this  section,  must 
shew  tliat  the  shaft  was  in  motion  for  some  manficturing  process;  and  as  the  declara- 
tion in  that  case  did  not  do  so,  judgment  was  arrested.  A  second  action  was  brought 
and  tried  bc!bro  Aldcrsnn,  U.,  at  the  r,iver[)ool  Spriii'T  Assizes,  1852.  The  evidence 
shewed,  that  the  sliaft  on  the  j^round  floor  of  the  building'  was  in  motion,  and  was  in 
use  for  the  purpose  of  working'  the  machinery,  but  the  shaft  in  the  upper  floor,  and  by 
which  the  accident  was  occasioned  was  not  in  use  for  that  purpose,  although  in  motion 
from  the  difficulty  of  disconnecting  it  from  the  main  shaft.  It  was  contendi  d,  thai  the 
upper  shaft  formed  a  ])ortion  of  the  lower,  and  that  therefore,  at  the  time  of  the  accident 
it  was  in  motion  lor  the  purpose  of  working  machinery  wilhin  this  section  ;  Alderson, 
B.  however,  intimated  a  contrary  opinion,  and,  the  jury  liaving  assessed  damages, 
directed  a  verdict  to  be  entered  for  tlie  defendant;  giving  the  plaintiff  leave  to  move  to 
enter  the  verdict  for  lier  for  llie  amount  found  by  the  jury. 

(x)  Ibid. 
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nature  as  to  have  prevented  the  person  so  injured  from  returning  to  his 
r*4721  "^^^'^^  ^'^  ^^^  factory  the  following  *iuorning  he  shall  with  the 
L  J  least  possible  delay  proceed  to  the  said  factory,  and  make  a  full 
investigation  as  to  the  nature  and  case  of  such  bodily  injury,  and  shall 
within  the  next  twenty-four  hours  send  to  the  inspector  of  the  district  a 
report  thereof,  a  copy  of  which  report,  together  with  any  other  informa- 
tion which  he  may  receive  respecting  the  said  accident,  the  inspector  of 
the  district  shall  send  to  the  oiEce  of  the  factory  inspectors  as  soon  as 
conveniently  may  be  ;  and  the  certifying  surgeon,  for  the  purpose  of 
such  investigations  only,  shall  have  the  same  power,  authority,  and  pro- 
tection as  an  inspector,  and  shall  also  have  power  to  enter  any  room 
in  any  building  to  which  the  injured  person  may  have  been  removed; 
and  for  such  investigation  the  said  surgeon  shall  receive  a  fee  not  exceed- 
ing ten  shillings,  or  such  part  thereof,  not  being  less  than  three  shillings 
as  the  inspector  of  the  district  may  consider  a  reasonable  remuneration 
to  the  surgeon  for  his  trouble,  which  fee  shall  be  paid  as  other  expenses 
incurred  under  this  act. 

24.  And  be  it  enacted,  that  one  of  her  Majesty's  principal  Secretaries 
of  State,  on  the  report  and  recommendation  of  an  inspector,  may  em- 
power such  inspector  to  direct  one  or  more  actions  to  be  brought  in  the 
name  and  on  behalf  of  any  person  who  shall  be  reported  by  such  inspec- 
tor to  have  received  any  bodily  injury  from  the  machinery  of  any  factory, 
for  the  recovery  of  damages  for  and  on  behalf  of  such  person. 

25.  And  be  it  enacted,  that  any  damages  which  shall  be  recovered  in 
any  action  so  directed  to  be  brought  shall  be  paid,  as  soon  after  they  are 
received  as  conveniently  may  be,  to  the  person  in  whose  behalf  they  have 
been  recovered,  or  shall  be  otherwise  settled  for  the  use  and  benefit  of 
the  said  person  in  such  manner  as  shall  be  approved  of  by  the  Secretary 
of  State;  and  in  case  a  verdict  shall  be  found  for  the  defendant,  or  judg- 
ment shall  be  recovered  against  the  plaintiff,  or  the  plaintifi"  shall  be 
nonsuited,  the  defendant  shall  have  the  like  remedies  for  his  costs  against 
the  inspector  as  he  might  have  had  against  the  plaintiif;  and  all  charges 
and  espenses  incurred  in  bringing  any  such  action,  beyond  what  are  re- 
covered from  the  defendant,  and  not  otherwise  provided  for,  shall  be  paid 
as  other  expenses  incurred  under  this  act  are  to  be  paid. 

26.  And  be  it  enacted,  that  the  hours  of  the  work  of  children  and 
young  persons  in  every  factory  shall  be  reckoned  from  the  time  when 
any  child  or  young  person  shall  first  begin  to  work  in  the  morning  in 
such  factory,(^)  and  shall  be  regulated  by  a  public  clock,  or  by  some 
other  clock  open  to  the  public  view,  to  be  approved  of  in  either  case 
in  writing  under  the  hand  of  the  inspector  or  sub-inspector  of  the  dis- 
trict. 

r'^^'Sl  ~^'  '^^^  '^®  '^^  enacted,  that  registers  shall  be  kept  in  the  *fac- 
L  -J  tory  to  which  they  relate,  by  the  ocupier  of  every  factory, 
according  to  the  forms  and  directions  given  in  Schedule  (B.)  to  this  act 
annexed  ;  and  every  inspector  shall  have  power  to  require  such  occu- 
pier to  send  to  him,  in  such  manner  as  may  be  directed  in  the  requi- 

iy)  See  further  10  &,  11  Vict.  c.  2D  ;  13  &,  14  Vict.  c.  54,  post. 
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sitiou,  any  extracts  from  such  registers,  and  any  other  information  ■with 
relation  to  the  persons  employed  in  the  factory,  which  may  be  requisite 
to  facilitate  the  performance  of  the  duties  of  such  inspector  in  any  in- 
quir}^  made  under  the  authority  of  the  Factory  Act  or  of  this  act;  but 
no  information  so  sent  by  the  occupier  of  any  factory  which  is  not  con- 
tained in  the  registers,  certificates,  and  other  documents  required  by  this 
act  to  be  received  or  kept  shall  be  admissible  in  evidence  in  any  proceed- 
ing against  him  for  the  recovery  of  any  penalty;  and  the  registers,  certifi- 
cates, and  other  documents  required  by  this  act  to  be  received  or  kept 
shall  be  forthwith  produced  to  the  inspector  or  sub-inspector  on  his  de- 
manding to  examine  the  same  at  any  time  when  the  factory  is  at  work. 

28.  And  be  it  enacted  that  it  shall  not  be  necessary  to  hang  up  in  any 
mill  or  factory  any  copy  of  any  abstract  of  the  Factory  Act,  or  of  any  re- 
gulations made  in  pursuance  of  the  said  act,  other  than  is  hereinafter  pro- 
vided ;  and  that  such  abstract  of  the  Factory  Act  as  amended  by  this  act 
as  shall  be  directed  by  one  of  her  majesty's  principal  secretaries  of  state 
shall  be  fixed  on  a  movable  board,  and  be  hung  up  as  soon  as  received 
by  the  occupier  of  the  factory  or  his  agent  in  the  entrance  of  the  factory, 
and  in  such  other  places  as  the  inspector  or  sub-inspector  of  the  district 
may  direct;  and  notices  of  the  names  and  addresses  of  the  inspector  and 
sub-inspector  of  the  district  in  which  the  factory  is  situated,  of  the  name 
and  address  of  the  surgeon  who  grants  certificates  of  age  for  the  factory, 
of  the  clock  by  which  the  hours  of  work  in  the  factory  are  regulated,  of 
the  times  of  beginning  and  ending  daily  work  of  all  persons  employed  in 
the  factory,  and  any  alteration  thereof,  of  the  times  of  the  day  and  amount 
of  time  allowed  for  their  several  meals,  of  all  time  lost  which  is  in- 
tended to  be  recovered,  and  of  all  time  which  shall  be  recovered,  together 
with  every  other  notice  required  by  this  act,  written  or  printed  in  legible 
characters,  and  fixed  on  movable  boards,  (each  particular  notice  being 
signed  by  the  occupier  of  every  factory  or  his  agent,)  shall  be  hung  up  in 
the  entrance  of  the  factory,  where  they  may  be  easily  read  by  the  persons 
employed  in  the  foctory,  and  in  such  other  places  as  the  inspector  or  sub- 
inspector  of  the  district  may  direct,  and  whence  they  shall  not  be  re- 
moved while  the  factory  is  at  work;  and  in  case  any  such  abstract  of  the 
Factory  Act  as  amended  by  this  act,  or  notice,  shall  become  illegible  in 
any  part,  the  occupier  of  the  factory  shall  cause  a  new  copy  thereof  to 
be  provided  and  hung  up  as  aforesaid;  but  the  notice  of  lost  time  need 
not  remain  after  the  whole  of  the  lost  time  intended  to  be  recovered  shall 
have  been  recovered;  and  every  notice  required  to  be  hung  up  shall  be 
in  the  forms  *and  according  to  the  directions  given  in  the  sche-  ^  ^a'-a-] 
dule  (C.)  hereunto  annexed. (s)  L  J 

29.  And  be  it  enacted,  that  every  child  who  shall  have  completed  his 
eighth  year,  and  shall  have  obtained  the  surgical  certificate  required  by 
this  act  of  having  completed  his  eighth  year,  may  be  employed  in  a  fac- 
tory in  the  same  manner  and  under  the  same  regulations  as  children  who 
have  completed  their  ninth  year;  but  no  child  under  eight  years  of  age 
shall  be  employed  in  any  factory. 

30.  And  be  it  enacted,  that  no  child  shall  be  employed  in  any  factory 

{z)  See  Ryder  v.  Mills,  3  Exc.  853;  but  see  now  13  &,  14  Vict.  c.  54,  8.  2. 
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more  than  sis  hours  and  thirty  minutes  in  any  one  day,  save  as  herein- 
after excepted,  unless  the  dinner  time  of  the  young  persons  in  such  fac- 
tory shall  begin  at  one  of  the  clock,  in  which  case  children  beginning  to 
work  in  the  morning  may  work  seven  hours  in  one  day ;  and  no  child 
who  shall  have  been  employed  in  a  factory  before  noon  of  any  day  shall 
be  employed  in  the  same  or  any  other  factory,  either  for  the  purpose  of 
recovering  lost  time  or  otherwise,  after  one  of  the  clock  in  the  afteraooa 
of  the  same  day,  save  in  the  cases  when  children  may  work  on  alternate 
days,  or  in  silk  factories  more  than  seven  hours  in  any  one  day,  as  herein- 
after provided.  («) 

31.  And  be  it  enacted,  that  in  any  factory  in  which  the  labour  of 
young  persons  is  restricted  to  ten  hours  in  any  one  day  it  shall  be  lawful 
to  employ  any  child  ten  hours  in  any  one  day  on  three  alternate  days  of 
every  week,  provided  that  such  child  shall  not  be  employed  in  any  man- 
ner in  the  same  or  any  other  factory  on  two  successive  days,  nor  after  half 
past  four  of  the  clock  in  the  afternoon  of  any  Saturday  :  provided  always, 
that  the  parent  or  person  having  direct  benefit  from  the  wages  of  any 
child  so  employed  shall  cause  such  child  to  attend  some  school  for  at  least 
five  hours  between  the  hours  of  eight  of  the  clock  in  the  morning  and 
six  of  the  clock  in  the  afternoon  of  the  same  day  on  each  week  day  pre- 
ceding each  day  of  employment  in  the  factory,  unless  such  preceding  day 
shall  be  a  Saturday,  when  no  school  attendance  of  such  child  shall  be  re- 
quired :  provided  also,  that  on  Monday  in  every  week  after  thai  in  which 
such  child  began  to  work  in  the  factory,  or  any  other  day  appointed  for 
that  purpose  by  the  inspector  of  the  district,  the  occupier  of  the  factory 
shall  obtain  a  certificate  from  a  schoolmaster,  according  to  the  form  and 
directions  given  in  the  schedule  (A.)  to  this  act  annexed,  that  such  child 
has  attended  school  as  required  by  this  act;  but  it  shall  not  be  lawful  to 
employ  any  child  in  a  factory  more  than  seven  hours  in  any  one  day,  until 
the  owner  of  the  factory  shall  have  sent  a  notice  in  writing  to  the  in- 
r-^.^r-,  spector  of  the  district  of  his  intention  *to  restrict  the  hours  of 
L  J  labour  of  young  persons  in  the  factory  to  ten  hours  a  day,  and 
to  employ  children  ten  hours  a  day ;  and  if  such  occupier  of  a  factory 
shall  at  any  time  cease  so  to  employ  children  ten  hours  a  day  he  shall 
not  again  employ  any  child  in  his  factory  more  than  seven  hours  in  any 
one  day  until  he  shall  have  sent  a  further  notice  to  the  inspector  in  the 
manner  hereinbefore  provided. 

82.  And  be  it  enacted,  that  no  female  above  the  age  of  eighteen  years 
shall  be  employed  in  any  factory  save  for  the  same  time  and  in  the  same 
manner  as  young  persons  may  be  employed  in  factories  3 (Z/)  and  that  any 
person  who  shall  be  convicted  of  employing  a  female  above  the  age  of 
eighteen  years  for  any  longer  time  or  in  any  other  manner  shall  for  every 
such  oS'ence  be  adjudged  to  pay  the  same  penalty  as  is  provided  in  the 
like  case  for  employing  a  young  person  contrary  to  law  :  provided  always, 
that  nothing  herein  or  in  the  Factory  Act  contained  as  to  certificates  of 
age  shall  be  taken  to  apply  to  females  above  the  age  of  eighteen  years. 

33.  And  be  it  enacted,  that  no  time  lost  by  accident  or  otherwise  in 

(a)  Ryder  v.  Mills,  3  Exc.  853;  and  Infra,  note  (6). 

(6)  See  further,  10  &,  11  Vict.  c.  29;  13  &,  14  Vict.  c.  54,  post. 
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any  factory  shall  be  made  good  or  worked  up  by  extension  of  ordinary 
hours  of  labour,  save  as  is  hereinafter  provided;  and  that  in  any  factory 
in  which  any  part  of  the  machinery  is  moved  by  the  power  of  water  the 
time  which  shall  have  been  lost  by  stoppages  from  want  of  water,  or  from 
too  much  water,  may  be  recovered  in  manner  following,  within  six  months 
next  after  the  stoppage,  between  the  hours  specified  in  the  Factory  Act 
as  those  within  which  time  lost  by  drought  or  excess  of  water  may  be 
recovered ;  and  in  order  to  recover  time  so  lost  any  child  or  young  person 
may  be  employed  one  hour  in  each  day  more  than  the  time  to  which  the 
ordinary  daily  labour  of  children  and  young  persons  respectively  is  re- 
stricted by  law,  except  on  Saturday ;  but  it  shall  not  be  lawful  so  to 
recover  any  lost  time  until  a  notice  shall  have  been  sent  by  post  to  the 
sub-inspector  of  the  district  in  which  the  factory  is  situated,  stating  the 
intention  so  to  recover  time  that  has  been  lost,  nor  unless  a  notice  accord- 
ing to  the  form  and  directions  given  in  the  schedule  (C)  to  this  act  an- 
nexed shall  have  been  previously  fixed  up  in  the  entrance  of  the  factory, 
and  in  such  other  places  as  an  inspector  or  sub-inspector  may  direct;  and 
such  notice  shall  be  kept  so  fixed  up  during  the  whole  time  while  the 
lost  time  is  in  course  of  being  recovered ;  and  such  notice  shall  be  kept 
in  a  book  as  directed  in  the  said  schedule  (C);  nor  shall  lost  time  be  so 
recovered  on  two  successive  days,  unless  the  amount  of  time  recovered  on 
any  one  day  shall  be  inserted  before  nine  of  the  clock  in  the  morning  of 
the  following  day  in  the  last  mentioned  notice. 

34.  And  be  it  enacted,  that  in  any  factory  in  which  any  part  *of  j- ;,;_) -p-, 
the  machinery  is  moved  by  the  power  of  water,  when  the  stream  L  J 
is  so  diminished  by  drought  or  swollen  by  flood  during  any  part  of  the 
day  that  any  part  of  the  manufacturing  machinery  driven  by  the  water- 
wheel  has  been  stopped  by  reason  of  such  drought  or  flood,  the  young 
persons  who  would  have  been  employed  at  such  machinery  may  recover 
such  lost  time  during  the  night  next  following  the  said  day,  unless  the 
said  day  be  Saturday  :  provided  always,  that  no  such  young  person  shall 
be  employed  during  any  twenty-four  consecutive  hours  for  a  greater 
number  of  hours  than  that  to  which  the  ordinary  daily  labour  of  such 
young  persons  in  factories  is  otherwise  restricted  by  law;  and  that  no 
young  person  so  employed  in  the  night  shall  work  more  than  five  hours, 
without  an  entire  cessation  from  work  of  at  least  thirty  minutes;  but  it 
shall  not  be  lawful  to  recover  any  such  lost  time  unless  a  notice  accord- 
ing to  the  form  and  directions  given  in  the  schedule  (C.)  to  this  act  an- 
nexed shall  have  been  previously  fixed  up  in  the  entrance  of  the  factory, 
and  in  such  other  places  as  an  inspector  or  sub-inspector  may  direct,  and 
unless  such  notice  be  kept  so  fixed  up  during  the  whole  time  while  the 
lost  time  is  in  course  of  being  recovered;  and  such  notice  shall  be  kept 
in  a  book  as  directed  in  the  said  schedule  (G.)  (c.) 

35.  And  be  it  enacted,  that  no  child  or  young  person  shall  be  employed 
in  a  factory,  either  to  recover  lost  time  or  for  any  other  purpose,  on  any 
Saturday  after  half  past  four  of  the  clock  in  the  afternoon. 

36.  And  be  it  enacted,  that  the   times  allowed  for  meal  times  as  pro- 

(c)  See  13  &  14  Vict.  c.  54,  s.  5,  post. 
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vidcd  by  the  Factory  Act  shall  be  taken  between  the  hours  of  half  past 
seven  in  the  morning  and  half  past  seven  in  the  evening  of  every  day, 
and  one  hour  thereof  at  the  least  shall  be  given,  either  the  whole  at  one 
time  or  at  different  times,  before  three  of  the  clock  in  the  afternoon;  and 
no  child  or  young  person  shall  be  employed  more  than  five  hours  before 
one  of  the  clock  in  the  afternoon  of  any  day  without  an  interval  for  meal 
time  of  at  least  thirty  minutes ;  and  during  any  meal  time  which  shall 
form  any  part  of  the  hour  and  a  half  allowed  for  meals  no  child  or  young 
person  shall  be  employed  or  allowed  to  remain  in  any  room  in  which  any 
manufacturing  process  is  then  carried  on ;  and  all  the  young  persons  era- 
ployed  in  a  factory  shall  have  the  time  for  meals  at  the  same  period  of 
the  day,  unless  some  alteration  for  special  cause  shall  be  allowed  in  writing 
by  an  inspector.((7) 

37.  And  be  it  enacted  that  each  of  the  half  holidays  required  by  the 
Factory  Act  to  be  given  shall  comprise  not  less  than  one  half  of  the  day, 
p,j,,-,_-,  and  during  such  time  no  young  person  shall  be  *employed  in  the 
L  J  factory;  and  that  at  least  four  of  such  half  holidays  shall  be 
given  between  the  fifteenth  day  of  March  and  the  first  day  of  October  in 
each  year  to  every  young  person  who  shall  be  employed  in  the  factory 
during  the  whole  of  such  period;  but  no  cessation  from  work  shall  be 
deemed  a  half  holiday,  unless  notice  of  such  half  holiday,  and  of  the  time 
of  such  cessation  from  work,  shall  have  been  fixed  up  on  the  preceding 
day  in  the  entrance  of  the  factory,  and  in  any  other  place  that  the 
inspector  or  sub-inspector  may  direct ;  and  that  in  addition  to  such  eight 
half  days  no  child  or  young  person  shall  be  allowed  to  work  in  any  fac- 
tory on  Christmas  Day  or  Good  Friday,  in  England  or  Ireland ;  and  in 
Scotland  no  child  or  young  person  shall  be  allowed  to  work  on  any  day 
the  whole  of  which  is  set  apart  by  the  Church  of  Scotland  for  the  ob- 
servance of  the  sacramental  fast  in  the  parish  in  which  the  factory  is 
situated. 

38.  And  be  it  enacted,  that  save  as  herein  otherwise  provided,  the  pa- 
rent or  person  having  any  direct  benefit  from  the  wages  of  any  child  em- 
ployed in  a  factory  shall  cause  such  child  to  attend  some  school  on  the 
day  after  the  first  employment  of  such  child,  and  thenceforth  on  each 
working  day  of  every  week  during  any  part  of  which  the  said  child  shall 
continue  in  such  employment ;  so  that  on  every  such  day,  except  in  the 
cases  hereinafter  provided,  such  child  shall  attend  school  during  at  least 
three  hours  after  the  hour  of  eight  of  the  clock  in  the  morning  and  before 
the  hour  of  .six  of  the  clock  in  the  evening;  provided,  always,  that  any 
child  attending  school  after  one  of  the  clock  in  the  afternoon  shall  not  be 
required  to  remain  in  school  more  than  two  hours  and  a  half  on  any  one 
day  between  the  first  day  of  November  and  the  last  day  of  February,  and 
no  child  shall  be  required  to  attend  school  on  any  Saturday,  and  the 
non-attendance  of  every  such  child  shall  be  excused  on  every  day  on 
which  such  child  shall  be  certified  by  the  schoolmaster  to  have  been  pre- 
vented by  sickness  or  other  unavoidable  cause  from  attending  the  school, 
and  during  any  holiday  or  half  holiday  authorized  by  this  act,  or  by  con- 

(d)  Ryder  v.  Mills,  3  Exc.  853 ;  13  &  14  Vict.  c.  54,  post. 
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sent  in  ^-riting  of  the  inspector  of  the  district  in  \\-lucli  the  factory  is 
situated,  or  where  the  school-room  is  situated  within  the  outer  boundary 
of  the  factory  at  which  such  child  is  employed,  on  every  day  on  which 
the  school  shall  be  closed  in  consequence  of  the  said  factory  ceasing  to  be 
at  work  during  the  whole  day. 

39.  And  be  it  enacted  that  no  schoolmaster's  tickets  or  vouchers  shall 
be  required  or  valid  other  than  is  hereinafter  provided,  and  that  the  occu- 
pier of  every  factory  in  which  a  child  is  employed  shall  on  Monda}^  in 
every  week  after  the  first  week  in  which  such  child  began  to  work  in  the 
factory,  or  on  any  other  day  appointed  for  that  purpose  by  an  inspector, 
obtain  a  certificate  from  a  schoolmaster,  according  to  the  form  and  direc- 
tions given  in  the  schedule  (A.)  to  this  act  annexed,  that  such  child  has 
attended  school  as  required  by  this  act  during  the  foregoing  Aveek;  and 
such  occupier  shall  keep  such  certificate  for  sis  *months  after  the  ^jt  ^70-1 
date  thereof,  and  shall  produce  the  same  to  any  inspector  or  sub-  L  -" 
inspector  when  required  during  such  period,  and  shall,  when  required  by 
the  inspector  for  the  district,  pay  to  the  schoolmaster  of  such  child,  or  to 
such  other  person  as  the  said  inspector  may  direct,  towards  the  expenses 
of  educating  such  child,  such  sum  as  the  inspector  may  require,  not  ex- 
ceeding two-pence  per  week,  and  shall  be  entitled  to  deduct  from  the 
wages  payable  to  such  child  any  such  sum  as  he  shall  have  been  required 
to  pay  for  such  expenses,  not  exceeding  the  rate  of  one-twentieth  part  of 
the  weekly  wages  of  such  child  :  provided  always,  that  if  an  inspector,  on 
his  personal  examination,  or  on  the  report  of  a  sub-inspector,  shall  be  of 
opinion  that  any  school-master  who  grants  certificates  of  the  school  attend- 
ance of  children  employed  in  a  factory  is  unfit  to  instruct  children,  by 
reason  of  his  incapacity  to  teach  them  to  read  and  write,  from  his  gross 
ignorance,  or  from  his  not  having  the  books  and  materials  necessary  to 
teach  them  reading  and  writing,  or  because  of  his  immoral  conduct,  or  of 
his  continued  neglect  to  fill  up  and  sign  the  certificates  of  school  attend- 
ance required  by  this  act,  the  inspector  of  the  district  may  annul  any  cer- 
tificate granted  by  such  disqualified  schoolmaster,  by  a  notice  in  writing 
addressed  to  the  occupier  of  the  factory  in  which  the  children  named  in 
the  certificate  are  employed,  or  his  principal  agent,  setting  forth  the 
grounds  on  which  he  deems  such  schoolmaster  to  be  unfit;  and  after  the 
date  of  such  notice  no  certificate  of  school  attendance  granted  by  such 
schoolmaster  shall  be  valid  for  the  purposes  of  this  act,  unless  with  the 
consent  in  writing  of  the  inspector  of  the  district;  but  no  inspector  shall 
annul  any  such  certificate  unless  in  the  aforesaid  notice  he  shall  name 
some  other  school  situated  within  two  miles  of  the  factory  where  the  chil- 
dren named  in  the  certificate  are  employed :  provided  also,  that  any 
schoolmaster  whose  certificate  shall  have  been  annulled,  or  the  occupier 
of  the  factory  in  which  the  children  named  in  the  certificate  are  employed 
on  behalf  of  the  schoolmaster,  may  appeal  to  the  secretary  of  state  against 
such  decisions  of  the  inspector,  and  the  secretary  of  state  may,  if  he  think 
fit,  rescind  such  decision  :  provided  also,  that  every  inspector  shall  in  his 
annual  report  to  the  secretary  of  state  for  the  home  department  state  the 
instances  Af  any)  in  which  he  shall  have  had  occasion  to  annul  any  such 
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certificate,  together  with  the  reasons  which  he  has  in  each  case  assigned 
for  so  doing. 

40.  And  be  it  enacted,  that  so  much  of  the  Factory  Act  as  limits  the 
time  for  preferring  complaints  for  offences  against  the  said  act,  and  as 
requires  any  written  notice  to  be  given  of  the  intention  to  prefer  any 
complaint  for  such  offence,  and  as  fixes  any  penalty  or  punishment  for 
offences  against  the  said  act,  and  as  relates  to  the  procedure  for  convict- 
iiig  any  person  of  any  offence  against  the  said  act,  and  for  levying  or  in- 
flicting the  penalty  or  punishment  imposed,  and  for  appealing  against  any 
such  conviction,  and  as  specifies  the  circumstances  under  which  when 
r^i-Q-i  *any  penalties  and  punishments  shall  not  be  levied  or  inflicted, 
L          J  and  as  relates  to  the  applicatioji  of  penalties,  shall  be  repealed. 

41.  And  be  it  enacted,  that  the  occupier  of  any  factory  in  which  any 
offence  against  this  act  has  been  proved  to  have  been  committed,  and  for 
which  a  pecuniary  penalty  may  be  imposed,  shall  in  every  case  (save  as 
hereinafter  provided)  be  deemed  in  the  first  instance  to  have  committed 
the  offence,  and  shall  be  liable  to  pay  the  penalty:  but  any  occupier  who 
shall  have  been  proceeded  against  by  any  inspector  or  sub-inspector  shall 
be  entitled,  upon  complaint  or  information  duly  made  by  such  occupier, 
to  have  any  agent,  servant,  or  workman  whom  he  shall  charge  as  the 
actual  offender  brought  by  summons  before  the  justices  at  the  time  ap- 
pointed for  hearing  the  complaint  made  against  him  by  the  inspector  or 
sub-inspector;  and  if  after  the  commission  of  the  offence  has  been  proved 
the  occupier  of  the  factory  shall  prove,  to  the  satisfaction  of  the  justices, 
that  he  had  used  due  diligence  to  enforce  the  execution  of  the  act,  and 
that  the  said  agent,  servant,  or  workman  had  committed  the  offence  in 
question  without  his  knowledge^  consent  or  connivance,  the  said  agent, 
servant,  or  workman,  shall  be  convicted  of  such  offence,  and  shall  pay 
the  penalty  instead  of  the  occupier  of  the  factory ;  and  the  payment  of 
such  penalty  and  costs  shall  be  enforced  against  the  agent,  servant,  or 
workman  in  like  manner  as  penalties  are  made  recoverable  by  this  act : 
provided  always,  that  when  it  shall  be  made  to  appear  to  the  satisfaction 
of  the  inspector  or  sub-inspector,  at  the  time  of  discovering  the  offence, 
that  the  occupier  of  the  factory  had  used  all  due  diligence  to  enforce  the 
execution  of  this  act,  and  also  by  what  person  such  offence  had  been  com- 
mitted, and  also  that  it  had  been  committed  without  the  personal  consent, 
connivance,  or  knowledge  of  the  occupier,  and  in  contravention  of  his 
orders,  then  the  inspector  or  sub-inspector  shall  proceed  against  the  per- 
son whom  he  shall  believe  to  be  the  actual  offender  in  the  first  instance, 
without  first  proceeding  against  the  occupier  of  the  factory. 

42.  And  be  it  enacted,  that  notice  in  writing  of  an  intention  to  prefer 
a  complaint  that  a  child  or  young  person  had  been  employed  in  a  factory 
in  which  sufiicient  means  had  not  been  employed  or  continued  for  pro- 
tecting the  workers  from  being  wetted,  or  for  preventing  the  escape  of 
steam  into  the  room  ocupied  by  the  workers,  or  that  any  part  of  the 
aforesaid  machinery,  hoist  or  teagle,  or  wheel-race  has  not  been  securely 
fenced,  shall  be  given  four  days  at  least  previous  to  the  day  fixed  for 
hearing  the  complaint ;  and  if  the  party  complained  against  intend  to 
bring  forward  any  millwright  or  other  person  skilled  in  the  construction 
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of  the  aforesaid  mac-liincry  as  a  witness  at  the  bearing  of  the  case,  he 
shall  give  notice  iu  writing  of  such  iutention  to  the  inspector  or  sub-in- 
spector who  shall  be  the  complainant  forty -eight  hours  previous  to  the  day 
fixed  for  hearing  the  case. 

*43.  And  be  it  enacted,  that  if  any  inspector  or  sub-inspector  p*<or)-i 
shall  observe  in  a  factory  any  jjart  of  the  machinery  of  any  kind  L  J 
or  description  or  any  driving  strap  or  band,  not  securely  fenced, 
which  he  shall  deem  likely  to  cause  bodily  injury  to  any  person  em- 
ployed in  such  factor}',  he  shall  give  notice  in  writing  to  the  occupier  of 
such  factory  or  his  agent  of  such  part  of  the  machinery,  or  such  strap  or 
band,  as  he  shall  deem  to  be  dangerous,  according  to  the  form  and  direc- 
tions given  in  Schedule  (D.)  to  this  act  annexed;  and  the  occupier  of 
the  factory,  or  his  agent  shall  sign  a  duplicate  copy  of  such  notice  in 
acknowledgement  of  his  having  received  it :  provided  always,  that  upon 
an  application  in  writing  made  upon  the  occupier  of  the  factory,  within 
fourteen  days  after  he  shall  have  received  such  notice,  two  arbitrators 
skilled  in  the  construction  of  the  kind  of  machinery  to  which  such 
notice  refers  shall  be  appointed,  one  of  whom  shall  be  named  by  the  oc- 
cupier of  the  factory  in  the  aforesaid  application,  and  the  other  by  the 
inspector  of  the  district,  with  the  least  possible  delay  after  he  shall 
have  received  such  application;  and  the  said  arbitrators  shall  proceed  to 
examine  the  raachincrj'  alleged  to  be  dangerous  within  fourteen  days  of 
appointment  of  the  arbitrator  named  by  the  inspector ;  and  if  the  arbi- 
trators so  appointed  shall  not  agree  in  opinion  the  said  arbitrators  shall 
choose  a  third  arbitrator  possessing  a  similar  knowledge  of  machinery; 
and  if  the  said  arbitrators,  or  any  two  of  them,  shall  sign  an  opinion  in 
writing  addressed  to  the  inspector  of  the  district,  that  it  is  unnecessary 
or  impossible  to  fence  the  machinery,  or  strap  or  band,  alleged  in  the 
notice  to  be  dangerous,  the  inspector  of  the  district  on  receipt  of  the 
same  shall  cancel  the  said  notice ;  and  the  decision  of  the  said  arbitra- 
tors shall  be  that  it  is  unnecessary  or  impossible  to  fence  the  machinery  so 
alleged  to  be  dangerous,  the  expense  of  such  reference  shall  be  paid  as 
other  expenses  under  this  act,  but  if  the  decision  of  the  arbitrators  shall 
be  that  it  is  necessary  and  possible  to  fence  the  said  machinery,  then  the 
expenses  of  the  reference  shall  be  paid  by  the  occupier  of  the  factory, 
and  shall  be  recoverable  as  the  penalties  under  this  act  are  recoverable. 

44.  And  be  it  enacted,  that  all  complaints  for  offences  against  this  act 
shall  be  preferred  within  two  months  next  after  the  commission  of  the 
offence,  except  in  the  case  of  complaints  for  offences  punishable  at  dis- 
cretion by  fine  or  imprisonment,  or  for  working  on  Christmas  Day,  Good 
Friday  or  the  Sacramental  Fast  Days,  or  for  not  giving  all  or  any  of  the 
eight  half  days  for  holidays  required  to  be  given,  in  each  of  which  cases 
the  complaints  may  be  preferred  within  three  months  next  after  the  com- 
mission of  the  offence;  and  no  person  shall  be  liable  to  a  larger  amount 
of  penalties,  for  any  repetition  from  day  to  day  of  the  same  kind  of 
offence  than  the  highest  penalty  hereinafter  named  for  such  offence,  un- 
less such  repetition  of  offence  shall  have  been  committed  after  a  com- 
plaint shall  have  been  made  *for  the  previous  offence,  and  except  [*481] 
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also  for  offences  of  employing  two  or  more   cbildreu   or  young  persons 
contrary  to  law. 

45.  And  be  it  enacted,  that  oil  complaints  for  the  enforcement  of  any 
penalty  under  this  act  shall  be  heard  and  determined  by  two  or  more 
justices  of  the  peace  acting  for  the  county  or  other  jurisdiction  wherein 
the  offence  was  committed,  or  for  any  adjoining  county  or  jurisdiction, 
with  the  like  authority  as  though  the  complaint  had  arisen  within  such 
adjoining  county  or  jurisdiction,  provided  that  the  place  of  hearing  the 
complaint  in  such  other  county  or  jurisdiction  be  not  more  than  five  miles 
from  the  place  where  the  offence  was  committed;  and  the  justices  by 
whom  any  person  sliall  be  fined  for  any  offence  against  this  act  may  order 
that  such  person  shall  pay  the  penalty,  and  also  the  reasonable  costs  and 
charges  of  such  proceedings  and  conviction,  either  immediately  or  within 
such  time  as  the  said  justices  shall  think  fit;  and  in  default  of  payment 
thereof  any  justices  may  cause  the  same  to  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  party  convicted,  together  with  the  reason- 
able costs  and  charges  of  such  conviction,  distress  and  sale,  by  warrant 
under  the  hand  and  seal  of  any  such  justice;  and  where  the  warrant 
of  distress  is  directed  against  the  goods  and  chattels  of  any  person  being 
the  occupier  of  a  factory  it  shall  be  lawful  under  such  warrant  to  distrain 
any  goods  and  chattels  found  in  the  said  factory  which  would  be  liable  to 
be  distrained  for  rent  in  arrear. 

46.  And  be  it  enacted,  that  in  England  and  Ireland  a  summons  for  an 
offence  against  this  act  shall  be  issued  by  any  justice,  upon  complaint 
being  made  to  him  in  writing  by  an  inspector  or  sub-inspector,  or  upon 
oath  before  him  by  any  other  person,  that  to  the  best  of  the  knowledge 
and  belief  of  the  inspector,  sub-inspector,  or  such  other  person  such  an 
offence  has  been  committed,  and  in  Scotland  a  summons  for  an  offence 
against  this  act  shall  be  issued  by  any  justice  upon  complaint  being  made 
to  him  in  writing  by  an  inspector  or  sub-inspector,  or  by  the  procurator 
fiscal,  or  by  any  person  having  a  title  and  interest  to  prosecute  with  the 
concurrence  of  the  prosecutor  fiscal,  that  to  the  best  of  the  knowledge  and 
belief  of  such  inspector,  sub-inspector,  procurator  fiscal,  or  other  person 
such  an  offence  has  been  committed;  and  in  every  such  prosecution  in 
Scotland  the  proceedings  shall  be  summary,  and  it  shall  not  be  neces- 
sary to  take  down  in  writing  more  than  the  substance  of  the  evidence; 
and  no  higlier  or  other  fees  shall  be  allowed  in  Scotland  to  the  clerk  of 
court  or  constables  than  are  allowed  to  be  paid  to  the  sheriff  clerk  and 
sheriff  officers  in  causes  and  prosecutions  under  the  authority  of  an  act 
passed  in  the  tenth  year  of  the  reign  of  king  Greorge  the  Fourth,  intituled 
<'  An  act  for  the  more  effectual  Recovery  of  Small  Debts,  and  for  dimin- 
ishing the  Expenses  of  Litigation  in  causes  of  small  iVmount  in  the  Sheriff 
Courts  in  Scotland." 

47.  And   be   it   enacted,  that  every  person  who  shall  be   summoned 

}ar  at  the  time(c) 
roduce  before  the 


r*4991  *''*'  answer  any  complaint  shall  be  bound  to  appes 
L       "'-'  and  place  mentioned  in  the  summons,  and  to  pre 


(e)  Where  the  proceedings  are  taken  under  sect.  47,  the  lime  is  in  llie  discretion  of 
the  justices;  but  scnible,  that  under  sect.  50,  the  sunimons  must  be  served  tvvenly-fuur 
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justices  then  and  there  present  every  register  or  other  account,  paper,  or 
notice  required  by  law  to  be  kept  by  liira  or  bis  agent,  -which  shall  be 
mentioned  in  the  summons  ;  and  if  he  shall  not  appear  accordingly(/) 
then  (upon  proof  of  due  service  of  the  summons)  the  justices  may  either 
hear  and  determine  the  case  in  his  absence,  or  issue  their  warrant,  as 
hereinafter  provided,  for  enforcing  his  attendance,  and  the  attendance  of 
any  witness  who  shall  refuse  or  neglect  to  appear. 

48.  And  be  it  declared  and  enacted,  that  it  shall  be  no  objection  to  the 
competency  of  any  inspector  or  sub-inspector  to  give  evidence  as  a  witness 
in  any  prosecution  under  this  act  that  it  is  brought  at  the  instance  of  such 
inspector  or  sub-inspector. 

49.  And  be  it  enacted  that  any  justice  of  the  peace,  upon  any  com- 
plaint under  this  act,  may  summon  any  witness  to  appear  and  give  evi- 
dence at  a  time  and  place  appointed  for  hearing  such  complaint,  and  by 
warrant  under  his  hand  and  seal  may  require  any  person  to  be  brought 
before  the  justices  by  whom  the  complaint  shall  be  heard  who  shall  neg- 
lect or  refuse  to  appear  at  the  time  and  place  appointed  in  any  summons, 
proof  upon  oath  being  first  given  of  personal  service  of  the  summons  upon 
the  person  against  whom  such  warrant  shall  be  granted,  and  may  commit 
any  person  coming  or  brought  before  such  justices  who  shall  refuse  to  give 
evidence  to  the  county  prison  or  prison  of  the  place  where  such  offence 
was  committed,  there  to  remain  for  any  time  not  exceeding  one  month, 
or  until  such  person  shall  sooner  submit  himself  to  be  examined;  and  in 
case  of  such  submission  the  order  of  any  justice  shall  be  a  sufficient  war- 
rant to  any  gaoler  or  prison  keeper  for  the  discharge  of  such  person. 

50.  And  be  it  enacted,  that  every  inspector  and  sub-inspector  shall  be 
empowered  to  summon(e)  any  person  whom  he  shall  *charge  with  j^ioon 
having  offended  against  this  act,  and  also  all  witnesses  who  may  L  J 
be  needed  to  give  evidence  concerning  the  charge;  and  every  such  sum- 
mons shall  be  of  the  same  effect  as  if  issued  by  a  justice  of  the  peace  after 
complaint  upon  oath  before  him,  and  shall  be  enforced  in  like  manner,  and 
the  like  proceedings  may  be  had  thereupon,  as  if  complaint  upon  oath 
had  been  made  before  such  justice  for  such  offence;  and  every  constable 
and  other  peace  officer  to  whom  any  such  summons  shall  be  directed  shall 
be  bound  to  take  charge  of  and  to  serve  such  summons,  and  in  default 
thereof  shall  be  liable  to  be  punished  as  if  the  summons  had  been  issued 
by  a  justice  of  the  peace;  and  every  such  summons  of  an  offender  or  wit- 
ness may  be  in  the  form  provided  in  each  case,  and  given  in  the  schedule 
fD.)  hereunto  annexed ;  and  when  an  inspector  or  sub-inspector  shall 
summon  an  offender  he  shall  give  to  the  same  constable  or  peace  officer 
a  statement  of  the  offence  alleged  to  have  been  committed,  who  shall 

hours  before  the  time  at  which  the  party  is  to  appear;  Ex  parte  Ilopwood,  15  Q.  B. 
121.  See  further,  infra,  note  to  sect.  C9.  In  Exparte  Williams  2  L.  M.  &  P.  58l),  it 
was  held  that  under  11  &-  12  Vict.  c.  43,  s.  2,  which  authorizes  justices  to  proceed  e.x 
parte  where  it  is  proved  on  oath  before  them  that  the  summons  has  been  served  upon 
the  defendant  "  a  reasonable  time"  before  the  hearing,  it  was  for  the  justices  to  decide 
whether  the  time  was  reasonable  under  the  circumstances,  and  that  having  so  decided 
the  court  would  not  review  their  decision.  (e)  Ibid. 

(/)  See  Ex  |)arte  Hopwood,  ubi  supra,  where  defendant  appeared  by  attorney  only 
authorized  to  request  an  adjournment. 

March,  1852 25 


386  smith's   master   and    servant. 

deliver  it  to  a  justice  of  the  peace  usually  acting  for  the  division  in  which 
the  case  is  to  be  beard,  or  to  the  clerk  of  any  such  justice,  at  least  twenty- 
four  hours  before  the  period  named  in  the  summons  for  the  appearance 
of  the  party  charged  with  such  offence. 

51.  And  be  it  enacted,  that  it  shall  be  sufficient,  in  any  information, 
complaint,  or  other  proceeding  under  this  act,  to  set  forth  the  name 
of  the  ostensible  occupier  or  title  of  the  firm  by  which  the  occupier 
employing  the  workpeople  of  the  factory  may  be  usually  known  ;  and  the 
service  of  any  summons,  order,  or  notice  required  by  this  act,  or  issued 
under  the  authority  of  this  act,  and  not  expressly  directed  to  be  personal 
service,  may  be  made  by  leaving  the  same  at  the  dwelling-house  of  the 
person  to  whom  the  same  shall  be  addressed,  or,  in  the  case  of  summon- 
ing or  giving  an  order  or  notice  to  the  occupier  of  a  factory  or  to  a  school- 
master, by  giving  a  copy  thereof  in  writing  to  the  agent  of  such  occupier, 
or  by  sending  a  copy  thereof  by  the  post  directed  to  the  occupier  of  the 
factory  at  the  factory,  or  to  the  school  master  at  his  school. 

52.  And  be  it  enacted,  that  in  any  complaint  of  the  employment  of 
any  person  in  a  factory  otherwise  than  is  allowed  by  this  act  the  time  of 
beginning  work  in  the  morning  which  shall  be  stated  in  any  notice  fixed 
up  in  the  factory,  signed  by  the  occupier  or  his  agent,  shall  be  taken  to 
be  the  time  when  all  persons  in  the  factory,  except  children  beginning  to 
work  in  the  afternoon,  began  to  work  on  any  day  subsequent  to  the  date 
of  such  notice,  so  long  as  the  same  continued  fixed  up  in  the  factory;  and 
if  any  person  shall  be  allowed  to  enter  or  be  in  any  factory,  except  at 
meal  time,  or  during  the  stoppage  of  the  whole  machinery  of  the  factory, 
or  for  the  sole  purpose  of  bringing  tea  or  other  articles  of  food  to  the 
workers  in  a  factory,  between  the  hours  of  four  and  five  of  the  clock  in 
the  afternoon,  it  shall  be  evidence,  unless  the  contrary  shall  be  proved, 
that  such  person  was  then   employed  in  that   factory ;   but  yards,  play- 

*l8J.n  grounds,  and  *places  open  to  the  public  view,  schoolrooms,  wait- 
L  -I  ing  rooms,  and  other  rooms  belonging  to  the  factory,  in  which  no 
machinery  is  used  or  manufacturing  process  carried  on,  shall  not  be  taken 
to  be  any  part  of  the  factory,  with  reference  to  this  enactment. (/) 

53.  And  be  it  enacted,  that  every  surgical  certificate  given  under  this 
act,  or  which  has  been  granted  conformably  to  the  Factory  Act,  and 
which  shall  not  have  been  annulled,  shall  be  evidence  in  the  first  instance 
of  the  age  of  the  person  named  therein,  but  shall  not  protect  any  person, 
knowing  such  person  to  be  of  less  than  the  age  certified,  from  any  penalty 
for  employing  or  conniving  at  the  employment  of  such  person  otherwise 
than  is  allowed  by  this  act;  and  in  every  proceeding  on  any  information 
or  complaint  for  employing  any  person  contrary  to  this  act  a  declaration 
in  writing  by  the  certifying  surgeon  of  the  district  that  he  has  personally 
examined  such  person,  and  believes  him  to  be  under  such  age  as  shall  be 
set  forth  in  such  declaration,  shall  be  evidence,  in  the  first  instance,  until 
the  contrary  shall  be  made  to  appear,  that  such  person  is  under  the  age 
mentioned  in  such  declaration. 

54.  And  be  it  enacted,  that  if  any  inspector  or  sub-inspector  shall 
make  a  complaint  before  a  justice  of  the  peace  that  the  real  age  of  any 

(/)  See  further,  13  &  14  Vict.  c.  54,  post. 
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person  who  is  employed  in  a  factory  without  a  surgical  certificate  is  less 
than  sixteen,  the  occupier  of  the  factory  in  which  such  person  is  employ- 
ed shall  be  liable  to  the  penalties  for  employing  persons  for  whom  a 
surgical  certificate  is  required  by  law  without  the  proper  surgical  certi- 
ficate, unless,  upon  the  proceeding  for  the  enforcement  of  such  penalties, 
he  shall  prove,  by  an  extract  from  a  legal  register  of  birth  or  baptism, 
that  the  said  person  had  completed  his  sixteenth  year  of  age. 

55.  And  be  it  enacted,  that  if  an  inspector  or  sub-inspector  shall  make 
a  complaint  before  a  justice  of  the  peace  that  the  real  age  of  any  person 
employed  in  a  factory  in  a  manner  contrary  to  law  is  less  than  eighteen, 
the  occupier  of  the  factory  in  which  such  person  is  employed  shall,  save 
in  the  cases  hereinafter  excepted,  be  liable  to  the  penalty  for  employing 
such  person,  unless  upon  the  proceeding  for  the  enforcement  of  such 
penalties  he  shall  prove  that  the  said  person  had  completed  his  eighteenth 
year. 

56.  And  be  it  enacted,  that  any  person  who  shall  be  convicted  of  hav- 
ing employed  any  person  in  any  manner  contrary  to  the  provisions  of  the 
Factory  Act  as  amended  by  this  act,  or  for  employing  a  child  without 
having  obtained  a  certificate  from  a  schoolmaster  where  such  certificate  is 
required  by  law,  such  person  not  being  the  parent  nor  having  any  direct 
benefit  from  the  wages  of  such  child,  shall  for  every  such  offence  be 
adjudged  *to  pay  a  penalty  of  not  less  than  twenty  shillings  and  j.  .^^-. 
not  more  than  three  pounds  for  each  child  or  younger  person  so  '-  -^ 
illegally  employed  :  provided  always,  that  if  it  shall  be  proved  that  such 
offence  was  committed  during  the  night  the  penalty  shall  not  be  less  than 
forty  shillings  nor  more  than  five  pounds. 

57.  And  be  it  enacted,  that  the  parent  and  every  one  having  any 
direct  benefit  from  the  wages  of  any  child  or  young  person  employed  in  any 
manner  forbiden  by  the  Factory  Act  as  amended  by  this  act,  who  shall  ne- 
glect to  cause  such  child  to  attend  school  as  hereinbefore  provided,  shall 
be  liable  to  a  penalty  of  not  less  than  five  shillings  and  not  more  than 
twenty  shillings  for  each  offence,  unless  it  shall  appear  to  the  justices  be- 
fore whom  the  complaint  is  preferred  that  such  offence  has  been  commit- 
ted without  the  consent,  connivance,  or  wilful  default  of  such  parent  or 
person  so  benefited. 

58.  And  be  it  enacted,  that  the  penalty  for  not  limewashing  the  walls, 
passages,  staircases,  and  ceilings  or  tops  of  rooms  of  a  factory,  within  the 
period  prescribed  by  this  act,  or  for  not  washing,  as  hereinbefore  provi- 
ded, the  inside  walls  and  ceilings  or  tops  of  rooms  which  are  painted  with 
oil,  shall  not  be  less  than  three  nor  more  than  ten  pounds,  and  not  less 
than  two  pounds  additional  penalty  for  every  month  during  which  the  oc- 
cupier shall  allow  any  of  the  said  walls,  passages,  staircases  or  ceilings  or 
tops  of  rooms  to  remain  without  being  limewashed  or  washed  as  afore- 
said, after  being  convicted  of  this  offence. 

59.  And  be  it  enacted,  that  the  penalty  for  not  fencing  the  several  parts 
of  the  machinery,  hoist,  or  teagle,  and  wheel-race,  required  b}'  this  act  to 
be  fenced,  shall  be  not  less  than  five  pounds  and  not  more  than  twonty 
pounds. 

60.  And  ba  it  enacted,  that  if  any  person  shall  suffer  any  bodily  in- 
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jury  in  consequence  of  the  occupier  of  a  factory  having  neglected  to  fence 
any  part  of  the  machinery,  or  any  hoist  or  teagle,  or  any  wheel-race  re- 
quired bj^  this  act  to  be  securely  fenced,  or  having  neglected  to  fence  any 
part  of  the  machinery,  or  any  driving  strap  or  band,  in  the  factory,  of 
which  he  shall  have  received  notice  in  writing  from  an  inspector  or  sub-in- 
spector as  hereinbefore  provided,  that  the  same  was  deemed  to  be  danger- 
ous, the  occupier  of  such  factory  shall  pay  a  penalty  not  less  than  ten 
pounds  and  not  more  than  one  hundred  pounds;  and  the  whole  or  any  part 
of  such  penalty  may  be  applied  for  the  benefit  of  the  injured  person,  or 
otherwise  as  the  Secretary  of  State  shall  determine;  and  so  much  of  such 
penalty  as  shall  not  be  applied  as  aforesaid  shall  be  applied  as  other  pen- 
alties under  this  act:  provided  always,  that  the  occupier  of  the  factory 
shall  not  be  liable  to  any  such  penalty  if  the  notice  which  he  shall  have 
received  from  an  inspector  or  sub-inspector  shall  have  been  cancelled  as 
hereinbefore  provided,  or  that  in  any  proceeding  against  an  occupier  of  a 
factory  for  not  securely  fencing  that  part  of  the  machinery,  hoist,  teagle, 
P^j^or.-,  or  *wheel  race  by  which  such  bodily  injury  was  inflicted  the  com- 
L  '"  -I  plaint  shall  have  been  heard  and  dismissed  previous  to  the  time 
when  such  bodily  injury  was  inflicted. 

Gl.  And  be  it  enacted,  that  every  person  convicted  of  wilfully  obstruct- 
ing an  inspector  or  sub-inspector  in  the  execution  of  any  of  the  powers 
intrusted  to  him  by  the  Factory  Act  as  amended  by  this  act  shall  be  lia- 
ble for  each  off"ence  to  a  penalty  not  less  than  three  pounds  and  not  more 
than  ten  pounds. 

G2.  And  be  it  enacted,  that  every  occupier  of  a  factory  in  which  an  in- 
spector or  sub-inspector  shall  be  obstructed  in  the  night  by  any  attempt 
to  prevent  his  making  a  full  and  complete  examination  of  all  parts  of  the 
factory,  and  of  every  person  employed  therein,  shall  be  liable  to  a  pen- 
alty of  not  less  than  twenty  pounds  and  not  more  than  fifty  pounds. 

63.  And  be  it  enacted,  that  every  person  convicted  of  making,  giv- 
ing, signing,  countersigning,  counterfeiting  or  making  use  of  any 
certificate  authorized  or  required  by  the  Factory  Act  or  by  this  act, 
knowing  the  same  to  be  untrue,  or  of  wilfully  making  or  wilfully  conniv- 
ing at  the  making  any  false  or  counterfeited  certificate,  or  any  false 
entry  in  any  register,  or  any  other  account,  paper,  or  notice  required  by 
this  act,  and  also  every  person  convicted  of  wilfully  making  and  signing 
a  false  declaration  on  any  proceedings  under  this  act,  shall  be  liable  to  a 
penalty  not  less  than  five  pounds  and  not  more  than  twenty  pounds,  or  to 
be  imprisoned  for  any  time  not  more  than  six  months  in  the  house 
of  correction  in  the  county,  town,  or  place  where  the  oS'ence  was  committed. 

64.  And  be  it  enacted,  that  the  penalty  for  any  ofl'ence  against 
the  Factory  Act  as  amended  by  this  act,  for  which  no  specific  penalty  is 
hereinbefore  provided,  shall  be  any  sum  not  less  than  two  pounds  and  not 
more  than  five  pounds. 

65.  And  be  it  enacted,  that  every  person  who  shall  be  convicted  twice 
within  twelve  months  for  an  ofl'ence  of  the  same  kind  against  the  Factory 
Act  as  amended  by  this  act  shall  pay  for  his  second  oflience  any  sum  not 
less  than  one  half  of  the  highest  penalty  for  that  ofl'ence,  and  if  convicted 
three  times  within  twelve  mouths  for  an  ofl'ence  of  the  same  kind  he  shall 
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pay  not  Ics  than  two-thirds  of  the  highest  penalty,  and  if  convicted  more 
than  three  times  within  twenty-four  months  for  an  oflPenee  of  the  same 
kind  he  shall  pay  the  highest  penalty;  but  a  repetition  of  the  same  kiml 
of  oflfeuce  shall  not  be  considered  as  the  second  or  subsequent  offences  re- 
ferred to  in  this  enactment,  unless  such  second  or  subsequent  offence  shall 
have  been  committed  after  a  complaint  has  been  made  for  the  previous 
offences;  and  in  any  case  in  which  a  person  shall  be  convicted  at  any  one 
time  for  offences  against  the  Factory  Act  as  amended  by  this  act,  so  that 
the  penalties  amount  in  the  whole  to  more  than  one  hundred  pounds,  the 
sum  of  one  hundred  pounds,  together  with  all  the  reasonable  costs  and 
charges  of  such  ^proceedings  and  convictions,  may  be  paid  in-  p,^ .  q--i 
stead  of  the  penalties  for  all  the  offences  committed  by  him  before  L  " '  J 
the  daj'  on  which  the  last  summons  was  taken  out  against  him. 

66.  And  be  it  enacted,  that  all  penalties  for  any  offence  against  the 
Factory  Act  which  shall  not  have  been  otherwise  appropriated  at  the 
time  when  this  act  shall  come  into  force,  and  every  penalty  imposed  under 
this  act,  shall  be  applied  under  the  direction  of  one  of  her  Majesty's 
principal  Secretaries  of  State,  and  shall  be  paid,  on  account  of  the  in- 
spector for  the  district  in  which  the  penalty  was  imposed,  to  such  banker 
as  shall  be  appointed  by  such  inspector  to  receive  the  same ;  and  every 
person  to  whom  any  such  penalty  shall  be  paid  shall  pay  over  the  amount 
thereof  to  the  banker  so  appointed  within  fourteen  days  of  receiving  the 
same;  and  it  shall  be  lawful  for  the  Secretary  of  State  to  remit  the 
whole  or  any  part  of  such  penalty;  and  so  much  thereof  as  shall  not  be 
so  remitted,  and  not  otherwise  especially  appropriated  by  this  act,  shall 
be  applied  by  such  inspector,  under  the  direction  of  one  of  her  Majesty's 
principal  Secretaries  of  State,  in  such  manner  as  shall  appear  best  for 
the  establishment  or  support  of  day  schools  for  the  education  of  children 
employed  in  factories ;  and  so  much  of  an  act  passed  in  the  sixth  year  of 
the  reign  of  his  late  Majest}^  intituled  ''  An  Act  to  provide  for  the  Re- 
gulation of  Corporations  in  England  and  Wales,"  as  provides  that  cer- 
tain penalties  and  forfeitures,  if  recovered  before  any  justice  of  any 
borough  having  a  separate  court  of  quarter  sessions  of  the  peace,  shall 
be  recovered  for  and  adjudged  to  be  paid  to  the  treasurer  of  such  borough, 
shall  be  repealed  as  to  the  penalties  imposed  under  this  act. 

67.  And  be  it  enacted,  that  whenever  any  person  shall  be  convicted  of 
any  offence  against  the  Factory  Act  as  amended  by  this  act  the  clerk  of 
the  peace  where  such  conviction  shall  have  been  filed  shall,  upon  the 
request  in  writing  of  any  inspector  or  sub-inspector  deliver  or  cause  to 
be  delivered  to  him  a  copy  of  the  conviction,  certified  under  his  hand  to 
be  a  true  copy ;  and  every  such  copy  shall  be  received  as  evidence  of 
such  conviction  upon  any  future  proceeding  under  this  act;  and  for 
every  such  copy  the  clerk  shall  be  entitled  to  have  a  fee  of  one  shilling, 
and  no  more. 

68.  And  be  it  enacted,  that  every  conviction  under  this  act  may  be  in 
the  form  given  in  the  Schedule  (D.)  to  this  act  annexed,  or  in  any  other 
form  more  suitable  to  the  case,  and  shall  be  certified  in  England  and 
Ireland  to  the  next  general  or  quarter  sessions  of  the  peace,  and  in  Scot- 
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land  to  the  clerk  of  the  justices  of  the  peace,  there  to  be  filed  amonofst 
the  records  of  the  county,  riding,  division,  stewartrj,  town,  or  place. 

69.  And  be  it  enacted,  that  no  appeal  shall  be  allowed  against  any 
conviction  under  this  act,  except  for  any  oflFence  punishable  at  discretion 
by  fine  or  imprisonment,  or  when  the  penalty  awarded  shall  be  more  than 
three  pounds;  neither  shall  any  conviction  as  aforesaid,  be  removable 
r*4.R9'l  ^^'  certiorari(^)  *or  bill  of  advocation  into  any  court  whatever; 
L  -'  and  no  information,  conviction,  or  other  proceeding  on  any  com- 
plaint for  any  offence  against  this  act  shall  be  quashed  or  deemed  illegal 
for  matter  of  form,  or  for  the  want  of  any  averment  unnecessary  to  be 
proved,  or  the  omission  of  any  word,  or  for  the  insertion  of  any  word,  in 
any  case  in  which  such  omission  or  such  insertion  respectively  do  not 
affect  the  essence  of  the  offence,  nor  for  the  wrong  designation  of  a  name, 
or  time,  or  place,  where  the  person,  time,  and  place  intended  shall  have 
been  so  stated  as  to  have  been,  in  the  opinion  of  the  justices  by  whom 
the  complaint  shall  have  been  heard,  clearly  understood  by  the  pei'son 
charged  with  such  offence;  and  it  shall  not  be  necessary,  in  any  infor- 
mation, conviction,  or  other  proceeding  under  this  act,  to  define  the  pro- 
cesses carried  on  in  such  factory,  or  nature  of  the  power  by  which  the 
machinery  of  such  factory  is  moved,  or  to  set  out  that  the  factory  or 
jyrocess  of  employment  referred  to  is  not  within  any  of  the  cases  excepted, 
provided  that  it  be  therein  stated  that  such  factory  is  a  factory  within 
this  act;  and  the  proof  of  being  within  any  such  excepted  case  shall  lie 
upon  the  party  claiming  the  benefit  of  such  exception. 

70.  And  be  it  enacted,  that  any  person  aggrieved  by  any  such  convic- 
tion for  which  an  appeal  is  allowed  by  this  act  may  appeal  to  the  next 
court  of  general  or  quarter  sessions  which  shall  be  holden  not  less  than 
twelve^days  after  the  day  of  the  conviction  for  the  county  orother  jurisdic- 
tion wherein  the  cause  of  complaint  shall  have  arisen ;  provided  that  the 
person  so  intending  to  appeal  shall  give  to  the  inspector  or  sub-inspector 
of  the  district  notice  in  writing  of  such  appeal,  and  of  the  cause  or 
matter  thereof,  within  three  days  after  the  conviction  or  order,  and  seven 
clear  days  at  least  before  such  session,  and  shall  also  enter  into  a  recog- 
nizance, with  two  suificient  sureties,  before  a  justice  of  the  peace  for  the 
county  or  other  jurisdiction,  seven  clear  days  at  the  least  before  such  ses- 
sion, conditioned  personally  to  appear  at  the  said  session,  and  to  try  such 
appeal,  and  to  abide  the  judgment  of  the  court  thereon,  and  to  pay  such 
costs  as  shall  be  by  the  court  awarded;  and  the  court  at  such  session 
shall  hear  and  determine  the  matter  of  appeal,  and  shall  make  such  order 
thereon  as  to  the  court  shall  seem  meet ;  and  in  case  of  the  dismissal  of 
r='i'^m  the  appeal  or  the  afiirraance  of  the  *convietiou  or  order  the 
L     ''''■J  court  shall  adjudge  and  order  the  party  to  be  punished  according 

{g)  A  conviction  cannot  be  removed  Ijy  certiorari,  merely  on  n  suggestion  that  the 
party  was  convicted  on  summonsof  justices  under  sect.  47,  giving  unreasonably  short 
notice,  and  in  tlie  absence  of  himselt'  or  any  one  appearing  on  his  bclialf,  except  an 
attorne}'  autliorized  only  to  apply  for  an  adjournment,  and  that  the  conviction  look 
place  without  proof  of  service  of  summons,  and  without  any  evidence  of  the  facta 
cliarged;  such  objections  not  going  to  the  jurisdiction;  Ex  parte  Hopwood,  1.5  Q.  B. 
121. 
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to  the  conviction  or  to  obey  the  order  appealed  against,  and  to  pay  such 
costs  as  shall  be  awarded,  and  shall,  if  necessary,  issue  process  f<jr  en- 
forcing such  judgment. 

71.  And  be  it  enacted,  in  all  cases  in  which  a  justice  of  the  peace  is 
required  or  empowered  to  do  any  thing  under  the  Factory  Act  as 
amended  by  this  act,  or  is  named  therein,  a  burgh  magistrate  shall  have 
within  his  jurisdiction  the  same  powers  and  duties  as  are  herein  given  to 
such  justice,  and  shall  exercise  the  same  in  Scotland  ;  but  no  com- 
plaint preferred  for  any  offence  against  this  act  committed  in  a  factory 
shall  be  heard  by  a  justice  of  the  peace  or  burgh  magistrate,  being  an 
occupier  of  the  factory,  or  being  the  father,  son,  or  brother  of  the  occu- 
pier of  the  factory  in  which  the  offence  set  forth  in  the  complaint  shall 
have  been  committed. 

72.  Provided  always,  and  be  it  enacted,  that  any  child  above  eleven 
years  of  age  employed  solely  in  the  winding  and  throwing  of  raw  silk, 
and  who  shall  have  obtained  the  surgical  certificate  required  by  this  act 
of  his  having  completed  his  eleventh  year,  may  work,  without  any  proof 
of  having  attended  a  school,  for  any  time  not  exceeding  ten  hours  on  any 
■working  day,  but  not  after  half  past  four  of  the  clock  of  the  afternoon  of 
any  Saturday. (^7;) 

73.  And  be  it  enacted,  that  the  Factory  Act  as  amended  by  this  act,  and 
this  act,  shall  be  construed  together  as  one  act,  and  that  so  much  of  the 
Factory  Act,  and  of  any  rule  or  regulation  heretofore  made  by  any  in- 
spector, as  is  inconsistent  with  this  act,  shall  be  taken  to  be  repealed ; 
and  that  in  this  act,  unless  another  sense  shall  be  plainly  shown  by  the 
context,  or  by  some  positive  enactment  to  the  contrary,  the  word  "child" 
shall  be  taken  to  mean  a  child  under  the  age  of  thirteen  years ;  and  the 
words  "young  person"  shall  be  taken  to  mean  a  person  of  the  age  of 
thirteen  years  and  under  the  age  of  eighteen  years;  and  the  word 
"parent"  shall  be  taken  to  mean  parent,  guardian,  or  person  having  the 
legal  custody  of  any  such  child  or  young  person;  and  any  person  who 
shall  work  in  any  factory,  whether  for  wages  or  not,  or  as  a  learner  or 
otherwise,  either  in  any  manufacturing  process,  or  in  any  labour  incident 
to  any  manufacturing  process,  or  in  cleaning  any  part  of  the  factory,  or 
in  cleaning  or  oiling  any  part  of  the  machinery,  or  in  any  other  kind  of 
work  whatsoever,  save  in  the  cases  hereinafter  excepted,  shall  be  deemed 
notwithstanding  any  other  description,  limitation,  or  exception  of  em- 
ployment in  the  Factory  Act,  to  be  employed  therein  within  the  mean- 
ing of  this  act;  and  the  words  "inspector"  and  "sub-inspector"  shall 
be  taken  to  mean  respectively  an  inspector  and  a  sub-inspector  of  facto- 
ries; and  the  *word  "agent"  shall  be  taken  to  mean  any  person  p^iaa-i 
having  on  behalf  of  the  occupier  of  any  factory  the  care  or  direc-  L  -• 
tion  thereof  or  of  any  part  thereof,  or  of  any  person  employed  therein; 
and  the  word  "month"  shall  be  taken  to  mean  a  calendar  month;  and 
the  words  "mill  gearing"  shall  be  taken  to  comprehend  every  shaft, 
whether  upright,  oblique,  or  horizontal,  and  every  wheel,  drum,  or  pulley 
by  which  the  motion  of  the  first  moving  power  is  communicated  to  any 

(/()  Repealed  13  &,  14  Vict.  c.  54,  s.  7,  post. 
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macliine  appertaining  to  the  manufacturing  process;  and  the  word  "fac- 
tory," notwithstanding  any  provision  or  exemption  in  the  Factory  Act, 
shall  be  taken  to  mean  all  buildings  and  premises  situated  within  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  wherein  or 
within  the  close  or  curtilage  of  which  steam,  water,  or  any  other  me- 
chanical power  shall  be  used  to  move  or  work  any  machinery  employed 
in  preparing,  manufacturing,  or  finishing,  or  in  any  process  incident  to 
the  manufacture  of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute,  or  tow,(^t) 
either  separately  or  mixed  together,  or  mixed  with  any  other  material  or 
any  fabric  made  thereof;  and  any  room  situated  within  the  outward  gate 
or  boundary  of  any  factory  wherein  children  or  young  persons  are  em- 
ployed in  any  process  incident  to  the  manufacture  carried  on  in  the  fac- 
tory shall  be  taken  to  be  a  part  of  the  factory,  although  it  may  not 
contain  any  machinery  :  and  any  part  of  such  factory  may  be  taken  to 
be  a  factory  within  the  meaning  of  this  act ;  but  this  enactment  shall 
rot  extend  to  any  part  of  such  factory  used  solely  for  the  purposes  of  a 
dwelling-house,  nor  to  any  part  used  solely  for  the  manufacture  of  goods 
made  entirely  of  any  other  material  than  those  herein  enumerated,  nor 
to  any  factory  or  part  of  a  factory  used  solely  for  the  manufacture  of  lace, 
of  hats,  or  of  paper,  or  solely  for  bleaching,  dyeing,  printing,  or  calen- 
dering; and  the  enactments  of  this  act  respecting  the  hours  of  labour 
shall  not  apply  to  any  young  person  when  employed  solely  in  packing 
goods  in  any  warehouse  or  part  of  a  factory  not  used  for  any  manufactur- 
ing process,  or  for  any  labour  incident  to  any  manufacturing  process ; 
and  nothing  in  this  act  contained  shall  extend  to  any  young  person, 
being  a  mechanic,  artisan,  or  labourer,  working  only  in  making  and 
repairing  the  machinery  or  any  part  of  the  factory. 

74.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  this  session  of  parliament. 


[*491]  ^SCHEDULES  to  which  this  act  refers. 

SCHEDULE  (A.) 
Certificates. 


[To  he  icritleii  or  printed  on  ivliite paper. '\ 

Factories  Regulation  Act,  Victoria,  c. 

No.  ,     Certificate  of  Age  for  a  Child  to  be  employed  in  the 

Factory  of  situated  at  in 

T,  of  duly  appointed  a  certifying  surgeon,  do  hereby  cer- 

tify, that  sou  [or  daughter]  of  and  residing  in 

has  been  personally  examined  by  me  this  day  one 

(i)  See  9  &  10  Vict.  c.  40,  ante,  p.  463,  note  (w;). 
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thousand  eight  hundred  and  and  that  the  said  chihi  has  the  ordinary 
strength  and  appearance  of  a  child  of  at  least  eight  years  of  age,  and 
that  I  believe  the  real  age  of  the  said  child  to  be  at  least  eight  years  ; 
ahd  that  the  said  child  is  not  incapacitated,  by  disease  or  bodily  infirmity 
from  working  daily  in  the  above-named  factory  for  the  time  allowed  by 
this  act. 

(Signed)  Certifying  Surgeon. 


The  form  of  surgical  certificate  to  be  given  to  a  child  who  has  obtained 
a  certificate  of  real  age  shall  be  the  same  as  above,  omitting  the  words, 
"  and  that  the  said  child  has  the  ordinary  strength  and  appearance  of  a 
child  of  at  least  eight  years  of  age,  and  that  I  believe  the  real  age  of  the 
said  child  to  be  at  least  eight  years,"  and  substituting  these  words  in 
their  place :  "  and  that  a  certificate  of  the  birth  [or  baptism]  of  the 
said  child  has  been  produced  to  me  in  the  form  required  by  this  act, 
proving  that  the  real  age  of  such  child  is  at  least  eight  years." 

The  form  of  surgical  certificate  to  be  given  to  children  emploj^ed  in 
silk  mills  in  proof  that  a  child  is  eleven  years  of  age  shall  be  the  same  as 
the  above,  substituting  the  word  "  eleven"  for  the  word  '<  eight." 


[2c»  he  icrittcn  or  printed  on  coloured  2)aper.~\ 
Factories  Regulation  Act,  Victoria,  c. 

No.  .     Certificate  of  Age  for  a  Young  Person  to  be  employed 

in  the  Factory  of  situated  at  in 

I,  of  du^y  appointed  a  certifying  surgeon  do  hereby  cer- 

tify, that  son  ^or  daughter]  of  and  residing  in 

has  been  personally  examined  *by  me  this  day  of    ^t  (q.-)-| 

one  thousand  eight  hundred  and  and  that  the  said  L     ^"'J 

young  person  has  the  ordinary  strength  and  appearance  of  a  young  per- 
son of  at  least  thirteen  years  of  age,  and  that  I  believe  the  real  age  of 
the  said  young  person  to  be  at  least  thirteen  years ;  and  that  the  said 
young  person  is  not  incapacitated,  by  disease  or  bodily  infirmity,  from 
working  daily  in  the  above  named  factory  for  the  time  allowed  by  this 
act. 

(Signed)  Certifying  Surgeon. 


The  form  of  surgical  certificate  to  be  given  to  a  young  person  who  has 
obtained  a  certificate  of  real  age  shall  be  the  same  as  above,  omitting  the 
words  "  and  that  the  said  young  person  has  the  ordinary  strength  and 
appearance  of  a  young  person  of  at  least  thirteen  years  of  age,  and  that 
I  believe  the  age  of  the  said  young  person  to  be  at  least  thirteen  years," 
and  substituting  these  words  in  their  place,  "  and  that  a  certificate  of 
the  birth  [or  baptism]  of  the  said  young  person  has  been  produced  to 
me  in  the  form  required  in  this  act,  proving  that  the  real  age  of  such 
young  person  is  at  least  thirteen  years." 
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The  form  of  surgical  certificate  to  be  given  in  either  case  by  any  prac- 
titioner who  is  not  a  certifying  surgeon  must  be  the  same  as  the  corres- 
ponding form  above  given,  omitting  the  words  "duly  appointed  a  certi- 
fying surgeon,"  and  substituting  the  words  "  duly  authorized  by  the  uni- 
versity [o?-  college,  07'  other  public  hody  having  authority  in  that  helialf] 
of  to  practise  surgery  Vor  medicine],"  and  making  the  following 

addition  which  must  be  signed  by  a  justice  of  the  peace  or  burgh  magis- . 
trate : — 

The  child  Vor  young  person]  named  in  the  above-written  certificate 
has  been  this  day  brought  before  me ;  and  the  appearance  of  the  said 
child  [or  young  person]  agrees  with  the  description  therein  given ;  and 
I  believe  the  real  age  of  the  said  child  \or  young  person]  to  be  at  least 
rZtere  insert  the  word  "  eight"  or  <<  eleven,"  in  the  case  of  a  child,  or 
''  thirteen"  in  the  case  of  a  young  person,']  years;  and  I  declare  that  I 
have  no  beneficial  interest  in  and  am  not  the  occupier  of  any  factory, 
and  that  I  am  not  the  father,  son,  or  brother  of  the  occupier  of  any  fac- 
tory. 

Dated  this  day  of  one  thousand  eight  hundred 

and 

(Signed)  C.  D.  Justice, 

[or  Burgh  magistrate]. 

In  every  surgical  certificate  of  age  the  day  of  the  month  on  which  it 
shall  be  granted  shall  be  written  in  words,  and  not  in  figures. 

So  soon  as  any  certificates  authorized  by  this  act  to  be  received  as  proof 
of  the  age  of  any  person  shall  be  obtained  by  the  occupier  of  a  factory 
or  his  agent,  they  shall  be  fixed  in  a  book,  to  be  called  "The  Age  Certifi- 
r*J.Qoi  ^^^^  Book,"  in  the  order  of  the  *dates  at  which  they  shall  have 
L  -I  been  respectively  received  :  and  such  certificate  shall  be  numbered 
in  the  order  in  which  they  are  so  fixed  in  the  book;  but  the  certificates 
for  children  shall  be  kept  in  a  separate  and  distinct  place  in  the  said  book, 
or  in  a  separate  book,  and  shall  be  marked  with  a  series  of  running  num- 
bers distinct  from  that  of  the  certificates  for  young  persons. 

So  soon  as  any  certificate  of  age  authorized  by  this  act  shall  be  obtained 
the  number  hereinbefore  required  to  be  set  against  each  certificate  shall 
be  set  against  the  name  of  the  child  or  young  person  for  whom  such  cer- 
tificate has  been  granted,  in  the  first  column  of  the  register  of  the  per- 
sons employed  required  by  this  act  to  be  kept  in  each  factory.  In  any 
silk  factory  in  which  it  shall  be  lawful  to  employ  children  above  eleven 
years  of  age  for  ten  hours  a  day  no  certificate  shall  be  required  in  proof 
that  such  children  have  attained  the  age  of  thirteen  years,  so  long  as  such 
persons  shall  not  work  more  than  ten  hours  in  any  one  day. 

If  a  surgeon  shall  have  refused  to  grant  a  certificate  of  age  to  any 
child  or  young  person,  the  word  "refused,"  shall  be  written  in  the  col- 
umn of  the  register  where  the  numbers  of  the  certificates  are  required  to 
be  inserted. 
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Factories  Regulation  Act,  Victoria,  c. 

Certificate  Refused. 

I,  of  duly  appointed  a   certifying   surgeon,   do 

hereby  declare,  that  sou  [or  daughter]  of  resi- 

ding iu  has  been  personally  examined  by  me  this 

day  of  one  thousand  eight   hundred  and  and  that 

in  my  opinion  the  said  [child  or  young  personl  has  not  the  ordi- 
nary strength  and  appearance  [of  a  child  of  at  least  eight  years  of 
age  {or  of  a  young  person  of  at  least  thirteen  years  of  age)  or  {or  and)  is 
incapacitated  by  disease  and  bodily  infirmity  from  working  daily  in  a  fac- 
tory for  the  time  allowed  by  this  act.] 

(Signed)  Certifying  Surgeon. 

N.  B. — The  words  within  brackets  shall  be  in  the  hand-writing  of 
the  certifying  surgeon,  who  shall  insert  the  reason  of  his  refusal,  to 
be  either  on  account  of  deficient  age  or  of  bodily  infirmity,  or  both, 
as  the  case  may  be. 


^Factories  Regulation  Act,  Victoria,  c. 

School  Certificate. 


[*49-l] 


I  hereby  certify,  that  the  under-mentioned  child  \or  children]  employed 
in  the  factory  of  situated  in  has  \or   have]  at- 

tended the  school  kept  by  me  at  for  the  number  of  hours  and 

at  the  time  on  each  day  specified  in  the  columns  opposite  to  his  [her  or 
their]  name  [or  names]  during  the  week  ending  on  Saturday  the 

day  of  one  thousand  eight  hundred  and  ,  and 

that  the  cause  of  absence  stated  are  true,  to  the  best  of  my  belief. 


Name 

of 
Child. 

Monday. 

Tuesday. 

Wednesday. 

Thursday. 

Friday. 

Causes 

of 
absence. 

Time. 

'I'ime. 

Time. 

Time. 

Time. 

From    To 

From    To 

F>om 

To 

From 

To 

F'rom 

To 

(Signed)  Schoolmaster  [or  Schoolmistress.] 

the  day  of  18      . 
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Under  the  column  headed  <<  Time  "  the  periods  of  the  day  that  each 
child  attends  school  shall  be  stated,  as  thus,  from  nine  to  twelve,  or  from 
two  to  five,  or  any  other  time,  as  the  case  may  be;  and  all  the  children 
employed  in  the  same  factory  who  attend  school  before  one  of  the  clock 
in  the  afternoon  shall  be  entered  together,  distinct  from  those  who  attend 
school  after  one  of  the  clock. 

The  time  when  each  child  attends  school  shall  be  stated  in  the  columns 
for  each  day,  in  the  handwriting  of  the  schoolmaster;  and  no  certificate 
shall  be  valid  unless  the  schoolmaster  shall,  in  his  own  handwriting,  sub- 
scribe to  it  his  Christian  and  surname  in  full. 

In  the  case  of  any  child  who  has  been  absent  from  school,  the  letter  (A.) 
shall  be  inserted  under  the  day  or  days  of  absence,  and  the  cause  of  ab- 
sence shall  be  inserted  in  the  column  headed  "  Causes  of  Absence,^'  so  far 
as  the  same  can  be  ascertained;  and  when  any  day  has  been  a  holiday  at 
the  school,  the  word  "  holiday"  shall  be  entered  in  the  column  of  the  day. 
r*AQ^l  All  school  certificates,  if  given  on  loose  sheets,  shall,  as  soon  as  re- 
L  -'  ceived,  be  fixed  in  a  book,  to  be  called  "  The  School  Certificate 
Book,"  in  the  order  of  their  respective  dates.  Copies  of  the  above  forms 
may  be  bound  together  in  a  book  for  each  factory. 


SCHEDULE    (B.) 
Registers. 


Form  for  the  Register  of  Young  Persons. 
List  of  Young  Persons  employed  in  this  Factory. 


No.  of  Reference 
to  Age  Certifi- 
cate Book,  as 
required  in 

NAMES. 

Dates  of  first  day  of 
being  ernpIo3'ed  or  re- 
employed. 

When   any  person 

ceases  to  be  employed, 

insert  opposite  tlie 

name  the  word  Left ; 
and  when  any  person 

Schedule  (A.) 

Christian 
Surname,     jsjame 

Month. 

Day. 

Year. 

completes  his   cigiit- 

eenth  year  of  age,  the 

word   Eighteen. 

This  register  shall  contain  the  names  of  every  young  person  employed 
in  the  factory,  to  be  entered  successively  when  engaged  to  work,  whether 
for  the  first  time,  or,  after  liavina;  left,  when  re-enjrased  to  work. 


APTE  NDIX. 


59' 


At  the  beginning  of  this  register  shall  be  inserted — 

1.  The  name  of  the  occupier  or  firm. 

2.  The  name  of  the  factory,  the  place,  township,  parish,  and  county 
•where  it  is  situated,  and  the  post  office  to  which  the  occupier  desires  his 
letters  to  be  directed. 

3.  The  nature  of  the  work  carried  on. 

*4.  The  nature  of  the  moving  power,  the  whole  amount  of  horse  r;;:  lopn 
power  of  the  steam  engine  or  water-wheel,  and  also  the  amount  of  L  J 
horse  power  employed  by  the  occupier  or  firm. 

5.  The  clock  by  which  the  employmentrof  the  workers  in  the  factory  is 
regulated. 

Every  alteration  in  any  of  the  above  particulars  shall  be  inserted 
immediately  after  the  alteration  shall  have  been  made. 

G.  The  holidays  and  half  holidays  which  shall  have  been  given  in  con- 
formity with  this  act  shall  be  recorded  together  in  distinct  place  in  this 
register. 

7.  The  dates  when  the  whole  of  the  factory,  if  done  at  one  time,  and 
the  several  parts  if  done  at  different  times,  shall  have  been  limewashed  or 
painted  in  oil,  and,  when  painted  in  oil,  the  dates  of  their  having  been 
washed  as  required  by  this  ast,  and  the  names  and  residences  of  the  per- 
sons by  whom  the  factory  was  limewashed  or  painted  in  oil,  shall  be  re- 
corded in  a  distinct  place  in  this  register  within  sis  days  after  they  have 
been  so  limewashed,  painted,  or  washed  ;  and  this  declaration  of  the  times 
of  limewashing,  painting,  and  washing  shall  be  signed  by  the  mill  occupier 
or  his  principal  agent. 

8.  The  visits  of  the  certifying  surgeon  to  the  factory  shall  be  recorded 
in  this  register  in  the  manner  following. 


Date  of  visit. 


Number  of  persons 
presented  for  exami- 
nation. 


Siirnature  of  surgeon. 


*If  the  surgeon  shall  be  told  that  there  is  no  child  or  yourg  person  in 
the  factory  to  be  examined  at  the  time  ef  his  visit,  he  shall  insjrt  in  this 
column  the  word  "  None." 

-j"  If  none  be  granted,  he  shall  insert  the  word  "  None." 
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[*497] 


*Furm  for  the  Register  of  Children. 


To  be  kept  in   those  factories  ouly  where  chiklrcc  under  thirteen  years 
of  age  are  employed. 

Names  ot  the  Children  employed  in  this  Factory  before  Twelve  o'clock 
at  Noon,  or  the  Morning  Set 


No.  of  refer- 
ence to  Age 
Certificate 
Book,  as  re- 
quired  in 

Schedule  (A.) 


NAMES. 


Date  of  the  first  day 
of  employment  or 
re-em])loy  inent. 


Surname. 


Christian 

Name, 


Month. 


Da}'.  I  Year. 


When  any  child  ceases  to 
be  em[)ioyed,  insert  oppo- 
site its  name  the  word 
Left;  or  if  transferred  to 
the  afternoon  set,  the  word 
Chamjed;  or  the  words 
Young  Person,  when  a 
cliild  completes  its  tiiir- 
teeiilh  year. 


Names  of  the  Children  employed  in  this   Factory  after  One   o'clock  in 
the  Afternoon,  or  the  Afternoon  Set. 


No.  of  refer- 
ence to  Age 
Certificate 
Book  as  re- 
quired in 

Schedule  (A.) 


NAMES. 


Surname 


(Christian 
Name. 


Date  of  first  day  of 
emfiloyment  or  re- 
cmplojment. 


Month.l  Day.     Year 


When  any  child  ceases  to 
be  employed,  insert  oppo- 
site its  name  the  word 
Lfft;  or  if  transferred  to 
the  morning  set,  the  word 
Changed;  or  the  words 
Yuung  Person,  when  a 
child  completes  its  tiiir- 
tcenth  year. 


This  register  shall  contain  the  names  of  every  child  under  thirteen 
years  of  age  employed  in  the  factory,  to  be  entered  successively  when 
engaged  to  work,  whether  for  the  first  time,  or,  after  having  left,  when 
re-engaged  to  work. 

,„o-|  If  any  child  be  removed  from  the  morning  set  to  the  afternoon 
L  ^ -^  set,  or  vice  versa,  the  name  of  such  child  must  be  entered  as  a 
new  comer  in  the  register  for  the  set  to  which  it  is  removed,  and  the 
number  of  its  certificate  of  age  must  be  placed  against  its  name,  but  no 
new  certificate  shall  be  required  for  such  child. 

If  the  mill  occupier  desires  to  change  the  time  of  working  of  the  two 
entire  sets  of  children  at  stated  periods,  (as  fqr  instance)  to  make  a 
change  every  mouth,  so  that  the  children  who  worked  in   the  morning 


APPENDIX.  399 

one  month  shall  work  in  the  afternoon  the  next  month,  and  vice  versa 
for  the  other  children,  alternately  throughout  the  year,  it  will  not  be  ne- 
cessary to  enter  the  names  of  the  children  anew,  but  the  mill  occupier  or 
his  agent  shall  only  be  required  to  make  and  sign  the  following  declara- 
tion, in  addition  to  the  other  details  hereinbefore  required  : — 

1.  The  children  entered  in  this  register  as  belonging  to  the  morning 
set  work  in  this  factory  before  twelve  o'clock,  and  not  after  one 
o'clock,  on  and  after  the  first  Monday  of  the  months  of — 

January,  March,  May,  July,  September,  and  November;  and 
after  one  o'clock,  and  not  before  twelve  o'clock,  on  and  after  the 
first  Monday  of  the  months  of — 

February,  April,  June,  August,  October,  and  December. 

2.  The  children  entered  in  this  register  as  belonging  to  tbe  afternoon 
set  work  in  this  factory  after  one  o'clock,  and  not  before  twelve 
o'clock,  on  and  after  the  first  Monday  of  the  months  of — 

January,  March,  May,  July,  September,  and  November  ;  and  be- 
fore twelve  o'clock,  and  not  after  one  o'clock,  on  and  after  the  first 
Monday  of  the  months  of — 

February,  April,  June,  August,  October,  and  December. 
Signature  of 

Occupier  or  Agent. 


When  a  change  in  the  time  of  working  of  the  two  entire  sets  of  chil- 
dren is  made  at  other  stated  periods  allowed  by  this  act,  the  necessary 
alterations  shall  be  made  in  the  above  declaration,  to  the  satisfaction  of 
the  inspector  or  sub-inspector  of  the  district. 


In  any  silk  factory  in  which  children  above  eleven  years  of  age  are 
employed  more  than  seven  hours  in  any  one  day,  a  register  of  the  names 
of  such  children  shall  be  kept  in  the  above  form,  distinct  from  the  register 
of  the  names  of  the  children  who  are  employed  in  morning  and  afternoon 
sets. 


In  all  mills  where  more  than  twenty  children  or  young  persons  are 
employed  an  alphabetical  index  shall  be  kept,  according  to  the  first  letter 
of  the  surname,  of  the  names  of  all  the  children  and  young  persons  em- 
ployed in  the  factory,  adding  to  each  "'name  the  number  of  the  pisiom 
last  certificate  under  which  the  age  of  the  child  or  young  person  L  J 
is  employed,  or  if  more  than  sixteen  years  of  age  the  letters  XVI. 

All  the  forms  contained  in  this  Schedule  (B.)  which  shall  apply  to  any 
particular  factory  may  be  bound  together  in  one  book,  except  the  alpha- 
betical index  of  reference  hereinbefore  referred  to. 
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SCHEDUDE  (C.) 
Notices  to  be  fixed  up  in  the  Factory. 


Form  for  the  Notice  to  he  fixed  v_p  of  the  Names  and  Addresses  of  the 
Inspector  ayid  Suh-Inspector,  the  certifijinij  Suryeon.,  the  Clock  for  rey- 
xdaiing  the  Factory^  and  the  Hours  of  Work  of  all  Young  Persons 
and  Females  employed  in  the  Factory. 

Name  and  address  of  the  inspector  ) 

of  the  district  .  .       \ 

Name    and    address    of    the    sub-  } 

inspector  of  the  district  .       ) 

Name  and  address  of  the  surgeon  ^ 

who  grants    certificates    of  age  > 

for  the  factory  .  .       ) 

Clock  by  which  the  hours  of  work  f 

are  regulated  .  .       \ 


The  Hom-s  of  Work  of  all  Young  Persons  and  Females  above  Eighteen 
Years  of  Age  employed  in  this  Factory. (A;) 


Days  of 
week. 

Morning. 

Forenoon. 

Aflernoon. 

Evening.       1 

From 

To 

From 

To 

From      To 

From 

To 

* 

1 
i 
1 

*  In  this  !~pace  the  days  of  the  week  to  which  the  hours  of  work  refer 
shall  be  entered. 

Signature  of  the  occupier  of 
the  factory  or  his  agent. 

(k)  See  13  &  14  Vict.  c.  54,  f.  2,  post. 
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*In  every  silk  factory  in  which  children  above  eleven  years  of  r,j,-A/\-| 
age  are  employed  more  than  seven  hours  in  any  one  day,  a  sepa-  L  J 
rate  notice,  in  the  above  form,  shall  be  fixed  up  of  the  hours  <\.u:h  chil- 
dren are  employed. 


Form  of  (he  Xotice  to  he  fixed  nj)  of  the  l^imes  allowed  for  Meals. 


The  Times  allowed  for  Meals  in  this  Factory. 


Days  of  the 
week. 


Breakfiist 


Dinner. 

Tea. 

From 

To 

From 

To 

*  In  this  space  the  day  to  which  the  meal  hours  refer  shall  be  entered. 

Signature  of  the  occupier  of 
the  factory  or  his  agent. 
These  notices  of  the  regular  hour;^  of  work  fixed  up  in  a  factory  are 
not  required  to  be  altered  when  young  persons  are  only  employed  at 
other  hours  for  the  recovery  of  lost  time  as  authorized  by  this  act,  pro- 
vided the  notice  required  to  be  fixed  up  when  recovering  lost  time  be 
fixed  up,  and  provided  on  such  notice  it  is  stated  at  what  time  of  the  day 
it  is  intended  to  recover  the  time  so  lost. 


March,  1852.— 26 
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^Form  of  the  Notice  to  he  fixed  vp  when  the  Occtijner  of  the 
L  J       Factory  intends  to  recover  all  or  any  part  of  the  Time  which 

has  heen  lost  hij  the  Stoppage  of  the  Machinery  in  the  Factory,  as 
allowed  by  this  Act. 

Account  of  Time  lost  and  recovered. 


TIME  LOST. 

TIME  RECOVERED. 

Date. 

Cause 

of 
Loss. 

Time  of 
Day 
when 
lost. 

Amount 
lost. 

>> 

O     K 

a.  s 

Date. 

Time  of 
Day 
when 
reco- 
vered. 

Amount 
recovered. 

a.  3 

>'•  ci 

Hours. 

Mins. 

Hours. 

Mins. 

Signature  of  the  occupier  of 
the  factory  or  his  agent. 

No  lost  time  is  required  to  be  entered  except  such  as  it  may  be  in- 
tended to  recover. 

The  entries  of  all  the  details  in  this  notice  relating  to  any  time 
lost  or  recovered  shall  be  made  in  conformity  with  the  provisions  in 
this  act. 


Form  of  the  Notice  to  be  fixed  tip  ichen  Time  has  beeji  lost  by  partial 
Stojypage  of  the  Machinery  by  Drought  or  Floods,  and  is  intended  to 
be  recovered  during  the  following  Night. 

Notice  of  Time  lost  and  recovered. 


TIME  LOST. 

TIME   RECOVERED. 

Description  of 

tlie  room  where 

the  stoppage 

took  pliice,  and 

of  the  macliinery 

stopped. 

Time  of 

the  day 

when  tlie 

stoppage 

took 

place. 

Amc 

0 

time 

)nnt 
f 
lost. 

Min. 

Signature 
of  the 
person 
taking 
time. 

Time  of  the 
night  when 

the  young 
persons   are 

employed. 

Amount 

of 

time  recovered. 

Hours. 

Hours, 

Min. 
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'^Names  of  the  Females  and  young  Persons  who  have  lost  Time 
by  the  Stoppage  of  the  Machinery  at  the  Dates  affixed. 


[*502: 


Date  when 

Time 

was  lost. 


Surname. 


Christian 
Name. 


Date  when 

Time 
was  lost. 


Surname. 


Christian 
Name. 


The  entries  of  time  lost,  and  of  the  names  of  the  females  and  young 
persons  who  have  lost  time,  shall  be  made  in  these  notices  before  any 
part  of  the  time  can  be  recovered. 


All  notices  of  time  lost  and  recovered,  except  when  they  are  kept 
hung  up  in  the  factory,  as  required  by  this  act,  shall  be  preserved  in  a 
book  in  the  order  of  their  respective  dates,  and  be  open  for  the  examina- 
tion of  any  inspector  or  sub-inspector;  and  all  such  notices  shall  be  kept 
for  six  calendar  months  after  the  lost  time  entered  therein  shall  have 
been  recovered. 


SCHEDULE  (D.) 
Forms  of  Notices,  Summonses,  and  Conviction. 


Form  of  Notice  to  he  given  to  the  Occupier  of  a  Factor)/,  hy  an  Inspec- 
tor or  Sub-Inspector,  of  such  part  of  the  Machinery,  or  such  Driving 
Strap,  or  Band,  in  the  Factorij,  as  appears  to  him  to  he  danrjerous  to 
the  Workei's. 

To  [jiame  of  occiqjierl,  occupier  of  a  ^description  of  the  mnnufacturc']^ 
factory,   situated   in  the   parish   of  and 

county  of 
I  hereby  give  you  notice,  that  the  following  parts  of  the  machinery  in 

your  factory,  namely  ^lere  enumerate  the  parts'],  appear  *to  mo  ^. --,.,-. 

to  be  dangerous,  and  likely  to  cause  bodily  injury  to  the  workers  L         J 
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employed  in  the  factory;  and  I  am  of  opinion  that  they  ought  severally 
to  be  immediately  well  and  securely  fenced.  And  I  hereby  further  give 
you  notice,  that  by  the  act  made  in  the  year  of  her  Majesty's 

reign,  intituled  [//ere  set  forth  the  tith  of  this  «c<],  it  is  provided,  that 
if,  after  receiving  this  notice,  you  shall  neglect  or  fail  to  fence  the  above 
enumerated  machinery,  and  if  any  persons  shall  suffer  any  bodily  injury 
in  consequence  of  such  neglect  or  failure,  you  will  be  liable  to  a  penalty 
of  one  hundred  pounds,  over  and  above  all  damages,  costs,  and  charges 
to  which  you  may  be  found  liable  in  any  action  brought  against  you  by 
or  on  behalf  of  the  person  so  injured. 

Given  under  my  hand,  this  day  of  in  the  year  one 

thousand  eight  hundred  and 

(Signed)  Inspector  [or  Sub-Inspector.] 


Form  of  Summons  to  le  issued  Ijy  an  Inspector  or  Sub-Inspector  against 
a  Person  tvho  has  committeel  an  Offence. 

County  of 

(or  borough  of) 

To  the  constable  of 

Whereas  it  appeareth  to  me  I.  F.,  one  of  her  majesty's  inspectors  [or 
sub-inspectors]  of  factories,  that  A.  D.  of  in  the  county  [or 

borough,  &c.]  of  hath  offended  against  the  act  made  in  the 

year  of  her  majesty's  reign,  intituled  [/icre  set  forth  the  title  of  this  act'j, 
forasmuch  as  he  the  said  A.  D.,  on  the  day  of  in  the 

year  of  our  Lord  at  in  the  county  [or  borough,  &G.'] 

of  did  [here  set  forth  the  suhstance  of  the  charge'];  these  there- 

fore are  to  require  you  forthwith  to  summon  the  said  A.  D.  to  appear  be- 
fore such  two  or  more  of  her  majesty's  justices  of  the  peace  acting  in  and 
for  the  county  [or  borough,  &c.]  of  who  shall  be  present  at 

in  the  county  [or  borough,  &c.]  of  on  the 

day  of  at  the  hour  of  in  the  noon  of  the  same 

day,  to  answer  to  the  said  charge,  and  to  be  further  dealt  with  according 
to  law.  And  be  you  then  there  to  certify  what  you  have  done  in  the 
premises.     Herein  fail  not. 

Given  under  my  hand  this  day  of  in  the  year  of 

our  Lord 

(Signed)  I.  F.,  Inspector  [or  Sub-Inspector.] 


P^-„  .-.  *Form  of  Summons  of  a  Witness  to  be  issued  for  an  Inspector 
L         -I  or  Sub-Insjicctor. 

County  of  1 

(or  borough  of)  J 

To  the  constable  of 
Whereas  it  appeareth  to  me,  I.  F,,  one  of  her  majesty's  inspectors  [or 
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sub-inspector]  of  factories,  that  A.  D.  of  in  the  county  [or  bo- 

rough, &c.]  of  hath  offended  against  the  act  made  in  the 

year  of  her  majesty's  reign,  intituled  Hiere  set  forth  the  title  of  the  arj'] ; 
forasmuch  as  he  the  said  A.  D.  on  the  day  of  in  the 

of  our  Lord  at  in  the  county  [or  borough,  &c.]  of 

did  r/tere  set  forth  the  suhstance  of  the  charge],  and  that  B. 
P.  of  in  the  county  [or  borough,  &c.]  is  a  material  witness  to 

be  examined  concerning  the  said  charge ;  these  therefore  are  to  require 
you  forthwith  to  summon  the  said  B.  P.  to  appear  before  such  two  or 
more  of  her  majesty's  justices  of  the  peace  acting  in  and  for  the  county 
\or  borough,  &c.  of  as  shall  be  present  at  in  the 

county  \or  borough,  &c.]  of  on  the  day  of  at 

the  hour  of  in  the  noon  of  the  same  day,  to  testify  his 

knowledge  concerning  the  premises.  xVnd  be  you  then  there  to  certify 
what  you  have  done  in  the  premises.     Herein  fail  not. 

Griven  under  my  hand,  this  day  of  in  the  year  of 

our  Lord 

(Signed)  I.  F.,  inspector  [or  sub-inspector.] 


Form  of  Conviction. 

County  of  ^  BE  it  remembered,  that  on  the  day  of 

[liberty  or  borough,  V  in  the  year  one  thousand  eight  hundred 

as  the  case  mai/be,']  J  and  A.   B.  rdescrihe  the  offender^  is  con- 

victed before  us,  J.  P.  and  K.  Q.,  two  of  her  majesty's  justices  of  the 
peace  for  the  county  [liberty  or  borough,  as  the  case  unay  ie,]  of 
in  pui'suance  of  an  act  passed  in  the  year  of  the  reign  of  queen 

Victoria,  intituled  [Acre  insert  the  title  of  this  ac^,]  for  that  he  fdescribe 
the  offence.'] 

Given  under  our  hands  and  seals,  the  day  and  year  above  written. 

J.   P.    [L.  S.] 

K.  Q.  [L.  s.] 


*8  &  9  Vict.  c.  29.  [*505] 

An    Act    to    reijulate    the    Labour    of    Children,    Young   Persons,  and 
Women,  in  Print    Works.     [30th  June,  1845.] 

Whereas  it  is  expedient  to  regulate  the  labour  of  children,  young  per- 
sons, and  women  in  print  works:  be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  this  act  shall  take  effect  from  and  after 
the  first  day  of  January  in  the  year  one  thousand  eight  hundred  and  forty- 
six,  except  any  provisions  for  the  taking  effect  of  which  an}'-  other  time 
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shall  bo  hereinafter  specially  limited ;  all  which  last-mentionecl  provisions 
shall  take  effect  from  and  after  such  time  as  shall  be  hereinafter  specially 
mentioned  in  that  behalf. 

2.  And  be  it  enacted,  that  in  this  act,  unless  another  sense  shall  be 
plainly  shown  by  the  context,  or  by  some  positive  enactment  to  the  con- 
trary, the  words  ''print  work"  shall  be  taken  to  mean  any  building  or 
shed,  and  any  part  thereof,  within  which  any  persons  are  compelled  to 
print  figures,  patterns,  or  designs,  by  means  of  blocks  or  cylinders,  or  by 
means  of  any  other  tool,  instrument,  or  mechanism,  upon  any  woven 
fabrick  of  cotton,  wool,  hair,  fur,  silk,  flax,  hemp,  or  jute,  either  sepa- 
rately or  mixed  together,  or  mixed  with  any  other  material;  or  upon  any 
felted  fabric  of  wool  or  fur,  either  separately  or  mixed  with  any  other  mate- 
rial ;  or  upon  any  cotton,  linen,  woollen, worsted,  or  silken  yarn ;  and  the  words 
"incidental  printing  process"  shall  be  taken  to  mean  any  process  of  prepar- 
ing, dyeing,  bleaching,  cleaning,  calendering,  dressing,  or  finishing  incident 
or  necessary  to  the  completion  of  the  chief  process  of  printing  figures,  pat- 
terns, or  designs  upon  any  of  the  aforesaid  materials,  and  carried  on 
within  buildings,  gheds,  fields,  or  portions  of  ground  lying  adjacent  to 
each  other,  or  forming  a  part  or  parts  of  the  establishment  where  the 
chief  process  of  printing  as  aforesaid  is  carried  on;  and  the  word  "child" 
shall  be  taken  to  mean  a  child  under  the  age  of  thirteen  years;  and  the 
words  "young  person"  shall  be  taken  to  mean  a  person  of  the  age  of 
thirteen  years  and  under  the  age  of  sixteen  years;  and  the  word  "parent" 
shall  be  taken  to  mean  parent,  guardian,  or  person  having  the  legal  cus- 
tody of  any  such  child;  and  any  word  denoting  the  "masculine  gender" 
and  "singular  number"  shall  be  taken  to  include  a  female  as  well  as  a 
male,  and  any  number  of  persons;  and  any  person  who  shall  work  in  any 
print  work,  whether  for  wages  or  not,  or  as  a  learner  or  otherwise,  either 
in  printing  or  in  any  incidental  printing  process,  or  in  cleaning  any  part 
of  the  print  work,  or  in  cleaning  any  block,  cylinder,  tool,  or  machine 
used  therein,  or  in  any  other  kind  of  work  whatsoever,  save  in  the  case 
P^rnp-i  hereinafter  *excepted  shall  be  deemed  to  be  employed  therein 
L  -'  within  the  meaning  of  this  act;  and  the  word  "inspector"  or  "sub- 
inspector"  shall  be  taken  to  mean  respectively  an  inspector  and  sub-in- 
spector of  print  works;  and  the  word  "agent"  shall  be  taken  to  mean 
any  person  having  on  behalf  of  the  occupier  of  any  print  work  the  care 
or  direction  thereof  or  of  any  part  thereof,  or  of  any  person  employed 
therein;  and  the  word  "month"  shall  be  taken  to  mean  a  calendar 
month;  and  the  word  "day"  shall  be  taken  to  mean  from  six  of  the  clock 
in  the  morning  until  ten  of  the  clock  in  the  evening  of  the  same  day;  and 
the  word  "night"  shall  be  taken  to  mean  from  ten  of  the  clock  in  the 
evening  of  any  one  day  until  six  of  the  clock  of  the  next  following  morn- 
ing; any  part  of  such  print  work  may  be  taken  to  be  a. print  work  within 
the  meaning  of  this  act;  but  this  enactment  shall  not  extend  to  any  part  of 
such  buildings  used  solely  for  the  purpose  of  a  dwelling-house;  and 
nothing  in  this  act  contained  shall  extend  to  any  person,  being  a  me- 
chanic, artisan,  or  labourer,  working  only  in  making  or  reparing  the 
machinery  or  any  part  of  the  print  work. 

3.  And  be  it  enacted,  that  the  inspectors  and  sub-inspectors  of  facto- 
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ries  appointed  or  to  be  appoiutcd  by  virtue  of  an  act  passed  in  the  fourtli 
year  of  the  reign  of  his  Majesty,  intituled  <•' An  Act  to  reguhitc  the  La- 
bour of  Children  and  Young  Persons  in  the  Mills  and  Factories  of  the 
United  Kingdom,"  and  of  another  act  passed  in  the  seventh  year  of  the 
reign  of  her  Majesty,  intituled  "An  Act  to  amend  the  Laws  relating  to 
Labour  in  Factories,"  shall  respectively  be  inspectors  and  sub-inspec- 
tors for  carrying  into  effect  the  powers,  authorities,  and  provisions  of  this 
act. 

4.  And  be  it  enacted,  that  every  inspector  and  sub-inspector  shall 
have  power  to  enter  every  part  of  any  print  work  at  any  time,  by  day  or 
by  night,  when  any  person  shall  be  employed  therein,  and  to  enter  by 
day  any  place  which  he  shall  have  reason  to  believe  to  be  a  print  work, 
and  to  enter  any  school  in  which  children  employed  in  print  works  are 
educated,  and  at  all  times  to  take  with  him  into  any  print  work  the  cer- 
tifying surgeons  of  the  district  hereinafter  mentioned,  and  any  constable 
or  other  peace  officer  whom  he  may  need  to  assist  him,  and  shall  have 
power  to  examine,  either  alone  or  in  the  presence  of  any  other  person, 
as  he  shall  think  fit,  every  person  whom  he  shall  find  in  a  print  work  or 
in  such  a  school,  or  whom  he  shall  have  reason  to  believe  to  be  or  to  have 
been  employed  in  a  print  work  within  twelve  months  next  preceding  the 
time  when  he  shall  require  him  to  be  examined  touching  any  matter  within 
the  provisions  of  this  act  and  the  inspector  or  sub-inspector  may,  if  he 
shall  see  fit,  require  such  person  to  make  and  sign  a  declaration  of  the 
truth  of  the  matters  respecting  which  he  shall  have  been  or  shall  be  so 
examined ;  and  every  inspector  and  sub-inspector  shall  have  power  to  ex- 
amine the  registers,  certificates,  notices,  and  other  documents  kept  in  pu- 
suancc  of  this  *act;  and  every  person  who  shall  refuse  to  be  ex-  r-.^rr,Y-i 
arained  as  aforesaid,  or  who  shall  refuse  to  sign  his  name  or  affix  L  -I 
his  mark  to  a  declaration  of  the  truth  of  the  matters  respecting  which  he 
shall  have  been  examined,  or  who  shall  in  any  manner  attempt  to  conceal 
or  otherwise  prevent  any  child  or  other  person  from  appearing  before  or 
being  examined  by  an  inspector  or  sub-inspector,  or  who  shall  prevent  or 
knowingly  delay  the  admission  of  an  inspector  or  sub-inspector  to  any 
part  of  a  print  work  or  school,  or  shall  prevent  an  inspector  or  sub-inspec- 
tor from  examining  any  register,  certificate,  notice,  or  other  document  kept 
in  pursuance  of  this  act,  shall  be  deemed  guilty  of  wilfully  obstructing  the 
inspector  or  sub-inspector  in  the  execution  of  the  powers  intrusted  to  him. 

5.  And  be  it  enacted,  that  every  inspector  shall  keep  full  minutes  of 
all  his  visits  and  proceedings,  and  shall  report  the  same  to  one  of  her 
31ajesty's  principal  Secretaries  of  State  twice  in  ever}'  year,  and  ofteuer  if 
required,  and  shall  report  the  state  and  condition  of  the  print  works,  and 
of  the  persons  employed  therein  whose  labour  is  regulated  by  this  act,  and 
whether  such  print  works  are  conducted  according  to  the  provisions  of 
this  act. 

6.  And  be  it  enacted,  that  every  person  carrying  on  business  at  any 
print  work  shall,  within  one  month  next  after  the  passing  of  this  act,  or 
within  one  month  after  beginning  to  carry  on  such  business,  send  a  written 
notice,  addressed  to  the  Office  of  the  Factory  Inspectors,  London,  contain- 
ing the   name  of  such  print  work,  together  with  the  place,  township,  or 
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parish,  and  county,  where  the  same  is  situated,  the  post  town  to  which 
he  desires  his  letters  to  be  addressed,  the  nature  of  the  work,  and  the 
name  of  the  firm  under  which  such  business  is  or  is  to  be  carried  on. 

7.  And  be  it  enacted,  that  the  certifying  surgeons  appointed  or  to  be 
appointed  by  virtue  of  the  said  act  of  the  seventh  year  of  the  reign  of  her 
Majesty  shall  be  certifying  surgeons  for  carrying  into  effect  the  powers, 
authorities,  and  provisions  of  this  act. 

8.  And  be  it  enacted,  that  the  certificates  of  age  required  by  this  act 
herein  called  surgical  certificates,  shall  be  given  according  to  the  form  and 
directions  contained  in  the  schedule  (A.)  annexed  to  this  act  j  and  the 
name  of  every  person  for  whom  a  surgical  certificate  is  required  by  this 
act,  and  the  date  of  the  first  day  of  employment  or  re-employment  of  such 
person,  shall  be  registered  in  the  form  and  according  to  the  directions  given 
in  the  Schedule  (B.)  annexed  to  this  act,  before  it  shall  be  lawful  to  em- 
ploy such  person  in  a  print  work. 

9.  And  be  it  enacted,  that  no  such  surgical  certificate  given  by  any 
person  who  is  not  an  appointed  certifying  surgeon  shall  be  of  any  force 
unless  it  is  given  by  a  person  duly  authorized  by  an  university  or  college, 
or  other  public  body  having  authority  in  that  behalf  to  practise  surgery 
Pjj,pp.Q-,  or  medicine,  and  countersigned,  *according  to  the  form  and  direc- 
L  ^  tions  given  in  the  Schedule  (A.)  to  this  act  annexed,  by  some 
justice  of  the  peace,  not  being  the  occupier  of  a  print  work,  and  not  being 
the  father,  son  or  brother  of  the  occupier  of  a  print  work ;  and  no  person 
shall  countersign  any  such  surgical  certificate  in  the  absence  of  the  person 
named  therein,  or  without  proof  that  the  person  brought  before  him  is  the 
same  to  whom  the  certificate  was  granted. 

10.  And  be  it  enacted,  that  no  person  shall  grant  any  surgical  certifi- 
cate required  by  this  act,  except  upon  personal  inspection  of  the  person 
named  therein  ;  and  no  certifying  surgeon  shall  examine  any  person  for 
the  purposes  of  this  act,  or  sign  or  issue  any  such  surgical  certificate,  else- 
where than  at  the  print  work  where  such  person  is  to  be  emplo3'ed,  unless 
for  special  cause,  to  be  allowed  by  an  inspector ;  and  if  a  certifying  sur- 
geon shall  refuse  to  grant  a  certificate  of  age  to  any  person  presented  to 
him  for  such  examination,  he  shall  give,  when  required,  instead  of 
such  certificate,  a  paper  specifying  under  his  hand  the  reasons  for  such 
refusal,  in  the  form  and  directions  given  in  the  Schedule  (A.)  to  this  act 
amioxod. 

11.  And  be  it  enacted,  that  if  the  occupier  of  a  print  work  shall  agree  iu 
writing  with  the  certifying  surgeon  of  a  district  for  the  payment  to  be  made 
by  the  occupier  of  the  print  work  to  the  certifying  surgeon  for  the  exami- 
nation of  persons  for  whom  surgical  certificates  are  required  by  this  act, 
and  if  the  terms  of  such  agreement  shall  be  in  conformity  with  such  regu- 
lations for  the  guidance  of  the  surgeons  as  shall  be  made  by  the  inspector 
of  the  district,  and  shall  be  countersigned  by  the  inspector  in  token  of 
such  conformity,  all  penalties  which  may  be  incurred  by  any  party  for 
breach  of  such  agreement  may  be  recovered  as  other  penalties  under  this 
act  ma}"  be  recovered,  and  shall  be  applied  as  other  penalties  under  this 
act  are  directed  to  be  applied,  and  no  such  agreement  shall  be  liable  to 
any  stamp  duty. 
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12.  And  be  it  enacted,  that  an  inspector  shall  fix  the  amount  of  fees  to 
be  paid  by  the  occupier  of  a  print  work  and  the  times  when  such  fees  shall 
be  paid  to  the  certifying  surgeon,  and  also  the  times  when  such  certifying 
surgeon,  shall  visit  a  print  work  provided  he  shall  be  required  to  fix  such 
fees  and  visits  by  the  occupier  of  a  print  work  and  the  fees  so  to  be  fixed  by 
the  inspector  shall  not  in  any  case  where  the  surgeon  shall  examine  more 
than  one  person  exceed  one  shilling  for  each  person  who  shall  be  presen- 
ted to  him  at  the  print  work  by  the  occupier  therof  or  his  agent  to  be  examin- 
ed, together  with  sixpence  for  every  half  mile  that  the  distance  of  the  factory 
from  the  residence  of  such  surgeon  shall  exceed  one  mile ;  and  such  fees, 
inchuling  mileage,  shall  not  be  less  that  one  shilling,  and  shall  in  no  cas-e 
exceed  five  shillings,  for  any  one  visit,  except  when  upon  such  visit  the 
certifying  surgeon  shall  examine  for  the  said  certificates  of  age  more  than 
ten  persons  who  may  be  brought  before  him  as  aforesaid,  in  which  case 
he  shall  receive  sixpence  for  each  person  that  he  may  so  examine,  instead 
of  all  other  *fees;  and  in  any  case  where  a  print  work  is  situated  p«r  aq-i 
within  the  distance  of  one  mile  from  the  residence  of  a  certifying  sur-  L  '  J 
geou  the  fee  for  such  print  work  shall  not  exceed  two  shillings  and  sixpence  for 
each  visit,  except  when  at  any  one  visit  he  shall  examine  for  the  said  certifi- 
cates of  age  more  than  five  persons  who  may  be  brought  before  him  as  afore- 
said, in  which,  case  he  shall  receive  sixpence  for  each  person  that  he  may  so 
examine  instead  of  all  other  fees ;  and  no  certifying  surgeon  shall  receive 
more  than  sixpence  for  any  certificate  which  he  may  be  allowed  by  an  in- 
spector, as  hereinbefore  provided,  to  sign  or  issue  otherwise  than  at  the  print 
works  where  the  person  is  to  be  employed;  and  the  occupier  of  any  print 
work  shall  pay  such  fees  to  the  certifying  surgeon  at  the  time  of  signing  such 
certificates,  or  at  any  other  time  when  he  may  be  directed  by  the  inspec- 
tor to  do  so ;  and  the  occupier  of  such  print  work  may  deduct  the  fee  or  any 
part  thereof,  not  exceeding  in  any  one  case  the  sum  of  three-pence,  from 
the  wages  of  the  person  for  whom  the  certificate  may  have  been  granted  ; 
but  in  any  case  where  such  agreement  as  aforesaid  has  been  executed 
between  an  occupier  of  a  print  work  and  the  certifying  surgeon  the  amount 
named  in  such  agreement  shall  be  instead  of  the  fees  fixed  by  any  inspec- 
tor in  virtue  of  this  act :  provided  always,  that  no  certifying  surgeon  shall 
be  required  to  visit  any  print  work  situated  within  three  miles  of  his  resi- 
dence oftener  than  once  in  each  week,  or  to  visit  any  print  work  situated  at 
a  greater  distance  than  three  miles  oftener  than  once  in  every  fortnight, 
unless  with  the  consent  of  the  occupier  of  the  print  work. 

13.  And  be  it  enacted,  that  every  inspector  and  sub-inspector  may 
annul  any  surgical  certificate  granted  under  this  act  by  writing  across 
the  surgical  certificate  the  word  "  annulled,"  with  his  name,  and  the  date 
of  annulling  such  certificate;  provided  that  in  either  case  he  shall  have 
reason  to  believe  the  real  age  of  the  person  mentioned  therein  to  be  less 
than  that  mentioned  in  the  certificate,  or  provided  the  certifying  surgeon 
of  the  district  shall,  upon  reference  made  to  him,  deem  such  person  to  be 
then  of  deficient  health  or  strength,  or  by  disease  or  bodily  infirmity  inca- 
pacitated for  labour,  or  liable  to  be  injured  by  continued  employment; 
and  no  certificate  so  annulled  shall  be  valid  in  respect  of  the  person 
named  therein  for  the  purposes  of  this  act  from  the  day  when  the  certifi- 
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cate  sbail  have  been  so  annulled ;   and   the  production  of  the  certificate 
shall  be  evidence  that  the  certificate  was  annulled  on  the  day  so  stated. 

14.  And  be  it  enacted,  that  in  case  any  person  shall  be  desirous  of 
proving  the  real  age  of  any  person  for  whom  a  certifying  surgeon  shall 
have  refused  to  grant  a  certificate  of  age  for  the  purposes  of  this  act,  or 
whose  surgical  certificate  any  inspector  or  sub-inspector  shall  have  annul- 
led, the  inspector  or  sub-inspector  shall,  on  demand,  give  to  such  person 
a  requisition  under  his  hand  in  a  form  to  be  approved  of  by  the  inspec- 
tors and  by  the  registrar  general,  for  the  production  of  a  duly  certified 
r*^im  ^'''^^^  *^^  ^^^  entry  of  the  birth  or  baptism  of  such  person,  pro- 
L  -•  vided  the  party  demanding  the  same  shall  declare  the  names  of 
such  person  and  of  his  parents,  with  the  place  where  and  the  year  in  which 
he  was  born  or  baptized,  which  particulars  shall  be  set  forth  in  the  requi- 
sition; and  every  party  to  whom  such  requisition  shall  have  been  given 
shall  be  entitled,  upon  payment  of  one  shilling,  to  receive,  on  personal 
application,  or  on  application  in  writing  in  such  form  and  under 
such  regulations  as  shall  be  approved  of  by  the  inspectors  and  regis- 
trar general,  from  any  minister,  registrar,  or  other  person  having  the 
care  of  any  register  of  births  or  baptisms  in  which  the  birth  or 
baptism  of  such  person  is  entered,  a  duly  certified  copy  of  the  entry  in 
such  register,  which  shall  be  endorsed  on  the  aforesaid  requisition,  and 
shall  be  signed  by  the  minister,  registrar,  or  other  persons  having  charge 
of  such  register;  and  such  payment  of  one  shilling  shall  be  instead  of  all 
other  fees  or  payments  to  which  such  minister,  registrar,  or  other  person 
shall  be  entitled ;  and  if  the  said  certified  copy  proving  the  age  of  the 
person  named  to  be  such  as  to  entitle  him  to  have  the  surgical  certificate 
required  shall  be  produced  to  the  certifying  surgeon  of  the  district,  he 
shall  examine  the  same,  and  if  it  shall  appear  to  him  that  the  said  certified 
copy  has  not  been  altered  or  falsified  in  any  manner,  the  certifying  sur- 
geon shall  thereupon,  without  further  fee  or  reward,  give  a  surgical  certi- 
ficate in  the  form  provided  for  that  case  in  schedule  (A.)  to  this  act 
annexed,  and  shall  write  the  word  "examined"  upon  the  certified  copy 
of  the  entry  of  the  birth  of  baptism  which  he  shall  have  received,  with 
his  signature,  and  the  date  of  such  signature,  and  shall  send  such  certi- 
fied copy  by  the  post  to  the  sub-inspector  of  the  district,  who  shall  send 
a  receipt  for  the  same  by  post  to  the  said  surgeon,  and  shall  keep  such  certi- 
fied copy  of  the  entry  of  the  birth  or  baptism  for  future  reference,  if  necessary; 
and  if  any  inspector  shall  require  a  certified  copy  of  the  entry  of  the 
birth  of  any  jjcrson  employed  in  any  print  work  from  the  office  of  the 
register  general,  he,  or  any  person  deputed  by  him,  shall,  on  producing  a 
requisition  in  the  form  hereinbefore  provided,  be  entitled  to  examine  the 
indexes  to  the  registers  in  the  general  register  office,  and  to  receive  such 
certified  copy  indorsed  on  the  requisition  without  the  payment  of  any  fee; 
but  no  certified  copy  of  the  entry  of  any  birth  or  baptism  issued  in  con- 
sequence of  any  such  requisition  hereinbefore  provided  shall  be  admissi- 
ble in  evidence  in  any  court  or  for  any  purpose,  save  for  the  purposes  of 
this  act ;  provided  always,  that  in  those  cases  in  which  a  surgical  certifi- 
cate shall  have  been  refused  or  annulled  in  consequence  of  deficient  health 
or  strength,  or  by  reason  of  disease  or  bodily  infirmity,  the  inspector  or 
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sub-inspector  shall  not  sign  the  requisition   hereinbefore  mentioned,  and 
such  person  shall  not  be  emploj'ed  on  proof  of  real  age  only. 

15.  And  be  it  enacted,  that  before  employing  any  person  requiring  a 
surgical  certificate  under  this  act  the  occupier  of  the  *print  work  p*ci-|-i 
shall  obtaiu  the  surgical  certificate,  save  as  hereinafter  excepted,  L  J 
and  shall  keep  and  be  bound  to  produce  every  such  certificate  when  re- 
quired to  the  inspector  or  sub-inspector;  and  no  surgical  certificate  shall 
be  valid,  except  for  employment  at  the  print  work  for  which  it  was  origi- 
nally granted,  or  if  granted  by  a  certifying  surgeon,  at  any  other  print 
work  in  the  occupation  of  the  same  person  who  is  occupier  of  the  print 
work  for  which  the  certificate  was  originally  granted,  provided  such 
other  print  work  be  in  the  district  of  the  certifying  surgeon  who  granted 
the  certificate,  and  the  certificate  be  produced  in  the  print  work  where  the 
person  named  in  the  certificate  is  at  work;  and  the  certifying  surgeon,  as 
often  as  he  shall  visit  a  print  work  for  the  purpose  of  granting  certificates, 
shall  enter  in  the  register  of  children  the  date  of  his  visit,  and  the  other 
particulars  set  forth  in  the  form  and  according  to  the  directions  given  in 
schedule  (B.)  to  this  act  annexed. 

16.  Provided  always,  and  be  it  enacted,  that  no  occupier  of  any  print 
work  shall  be  liable  to  any  penalty  for  employing  any  person  in  any 
manner  not  contrary  to  the  other  provisions  of  this  act,  Avithout  a  surgi- 
cal certificate,  for  any  time  not  exceeding  seven  working  days,  or,  when 
the  certifying  surgeon  shall  reside  more  than  three  miles  from  the  print 
work  for  any  time  not  exceeding  thirteen  working  days,  provided  all  sur- 
gical certificates  for  that  print  work  be  granted  only  by  the  certifying 
surgeon  appointed  for  that  print  work ;  but  this  enactment  shall  not  be 
construed  to  authorize  the  employment  of  any  person  in  respect  of  whom 
the  certifying  surgeon  shall  have  refused  to  grant  such  surgical  certifi- 
cate. 

17.  And  be  it  enacted,  that  every  surgical  certificate  given  under  this 
act,  and  which  shall  not  have  been  annulled,  shall  be  evidence  in  the 
first  instance  of  the  age  of  the  person  named  therein,  but  shall  not  pro- 
tect any  person,  knowing  such  person  to  be  less  than  the  age  certified, 
from  any  penalty  for  employing  or  conniving  at  the  employment  of  such 
person  otherwise  than  is  allowed  by  this  act;  and  in  every  proceeding  on 
any  information  or  complaint  for  employing  any  person  contrary  to  this 
act  a  declaration  in  writing,  by  the  certifying  surgeon  of  the  district,  that 
he  has  personally  examined  such  person,  and  believes  him  to  be  under 
such  age  as  shall  be  set  forth  in  such  declaration,  shall  be  evidence  in  the 
first  instance,  until  the  contrary  shall  be  made  to  appear,  that  such  per- 
son is  under  the  age  mentioned  in  such  declaration. 

18.  And  be  it  enacted,  that  if  any  inspector  or  sub-inspector  shall 
make  a  complaint  before  a  justice  of  the  peace  that  the  real  age  of  any  per- 
son who  is  employed  in  a  print  work  without  a  surgical  certificate  is  less 
than  sixteen,  the  occupier  of  a  print  work  in  which  such  person  is  em- 
ployed shall  be  liable  to  the  penalties  for  employing  persons  for  whom  a  sur- 
geon's certificate  is  required  by  law  without  the  proper  surgical  certificate, 
unless  upon  the  proceeding  for  the  enforcement  of  such  *penal-  p^., -^ 
ties  he  shall  prove,  by  an  extract  from   a  legal  register  of  birth  L       *^J 
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or  baptism,  that  the  said  person  bad  completed  bis  sixteenth  year  of 
age. 

19.  And  be  it  enacted,  that  after  the  first  day  of  January  one  thou- 
sand eight  hundred  and  forty-six  no  child  under  the  age  of  eight  years 
shall  be  employed  in  any  print  work. 

20.  And  be  it  enacted,  that  no  child  shall  be  employed  in  a  print  work 
(save  in  the  cases  hereafter  excepted)  until  the  occupier  thereof  shall 
have  obtained  a  surgeon's  certificate,  according  to  the  form  and  direc- 
tions given  in  the  Schedule  (A.)  to  this  act  annexed,  in  proof  that  such 
child  has  the  ordinary  strength  and  appearance  of  a  child  of  at  least 
eight  years  of  age,  and  is  not  incapacitated  by  disease  or  bodily  infirm- 
ity from  working  daily  in  a  print  work,  as  allowed  by  this  act. 

21.  And  be  it  enacted,  that  no  young  person  shall  be  employed  in  a 
print  work  (save  in  the  cases  hereafter  excepted)  until  the  occupier  there- 
of shall  have  obtained  a  suro-ical  certificate  according  to  the  form  and 
directions  given  in  the  Schedule  (A.)  to  this  act  annexed,  in  proof  that 
such  young  person  has  the  ordinary  strength  and  appearance  of  a  young 
person  of  at  least  thirteen  years  of  age,  and  is  not  incapacitated  by  disease 
or  bodily  infirmity  from  working  in  a  print  work,  as  allowed  by  this  act. 

22.  And  be  it  enacted,  that  after  the  first  day  of  January  one  thou- 
sand eight  hundred  and  forty-six  no  child  or  female  shall  be  employed 
in  any  print  work  during  the  night. 

23.  And  be  it  enacted,  that  after  the  first  day  of  July  one  thousand 
eight  hundred  and  forty-six,  the  parent  or  person  having  any  direct  ben- 
efit from  the  wages  of  any  child  employed  or  intended  to  be  employed  in 
a  print  work  shall  cause  such  child  to  attend  some  school  for  at  least 
thirty  days,  together  or  separately,  exclusive  of  Sundays,  during  the  half 
year  between  the  first  day  of  January  and  the  thirtieth  day  of  June, 
both  days  inclusive,  and  in  like  manner  for  thirty  days  during  the  half 
year  between  the  first  day  of  July  and  the  thirty-first  day  of  December, 
both  days  inclusive,  in  each  year,  during  any  part  of  which  it  shall  be 
employed  in  a  print  work,  such  attendance  being  after  the  hour  of  eight  of 
the  clock  in  the  morning  and  before  the  hour  of  six  of  the  clock  in 
the  evening,  and  such  attendance  shall  not  be  less  than  one  hundred  and 
fifty  hours  during  each  half  year;  but  no  attendance  above  five  hours 
on  any  one  day  shall  be  reckoned  as  a  part  of  the  said  one  hundred  and 
fifty  hours. (?) 

2-1.  And  be  it  enacted,  that  so  soon  as  a  child  shall  be  employed  in  a 
print  work  the  parent  or  person  having  direct  benefit  from  the  wages  of 
r*K-i"T  such  child  shall  notify  to  the  occupier  of  the  Sprint  work  the 
L  '  J  school  which  such  child  is  to  attend  during  the  time  it  is  em- 
ployed in  such  print  work,  and  the  occupiers  of  the  print  work  shall 
enter  in  the  register  of  children  hereinafter  required  to  be  kept  the 
name  of  the  schoolmaster  and  the  situation  of  the  school  so  notified  to 
him  ;  and  the  parent  or  person  having  direct  benefit  from  the  wages  of 
such  child  shall  provide  a  school  certificate  book,  according  to  the  form 
and  directions  given   in   the   schedule  (A.)  annexed  to  this  act,  and  shall 

(Z)  Sects.  23,  24,  and  25  are  repealed  by  10  &  11  Vict.  c.  70,  post. 
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deliver  the  same  to  the  master  of  the  school  which  such  child  is  to 
attend,  and  the  said  master  shall  enter  therein,  -week  by  week,  the 
attendance  or  absence  of  such  child  during  the  week,  and  shall  produce 
such  certificate  book,  while  in  his  custody  to  the  inspector  sub-inspector 
of  the  district,  when  required  ;  and  the  master  of  any  school  which 
shall  be  attended  by  children  employed  in  a  print  work  shall  keep  a 
register  of  their  names  and  attendance,  and  if  the  inspector  of  the  dis- 
trict shall  disapprove  of  the  form  of  register  adopted  by  the  school- 
master, it  shall  be  kept  in  such  other  form  as  the  inspector  shall 
direct.  (?ji) 

25.  And  be  it  enacted,  that  after  the  first  day  of  July  one  thousand 
eight  hundred  and  forty-six  the  occupier  of  every  print  work  shall,  before 
employing  any  child  therein,  obtain  from  a  schoolmaster  a  certificate,  ac- 
cording to  the  form  and  directions  given  in  the  schedule  (A.)  to  this  act 
annexed,  that  such  child  had  attended  school  for  at  least^/?//y(?«)  days,  as 
required  by  this  act,  during  the  half  year  ending  on  the  thirtieth  day  of 
June  or  thirty-first  day  of  December  nest  before  the  beginning  of  such 
employment,  and  the  like  certificate  at  the  beginning  of  each  following 
period  of  six  months  during  which  the  employment  of  such  child  shall 
be  continued  in  that  print  work;  and  such  occupier  shall  keep  every 
such  certificate  so  long  as  such  child  shall  continue  in  his  employment  for 
twelve  months  after  the  date  thereof,  and  shall  produce  the  same  to  any 
inspector  or  sub-inspector,  when  required,  during  such  period. (j») 

26.  And  be  it  enacted,  that  if  an  inspector,  on  his  personal  examina- 
tion, or  on  the  report  of  a  sub-inspector,  shall  be  of  opinion  that  any 
schoolmaster  who  grants  certificates  of  the  school  attendance  of  children 
employed  in  a  print  work  is  unfit  to  instruct  children,  by  reason  of  his 
incapacity  to  teach  them  to  read  and  write,  from  his  gross  ignorance,  or 
from  his  not  having  the  books  and  materials  necessary  to  teach  them 
reading  and  writing,  or  because  of  his  immoral  conduct,  or  of  his  con- 
tinued neglect  to  keep  the  registers,  and  fill  up  and  sign  the  certificates 
of  school  attendance,  as  required  by  this  act,  the  inspector  of  the  district 
may  annul  any  certificate  granted  by  such  disqualified  schoolmaster,  by  a 
notice  in  writing  addressed  to  the  occupier  of  the  print  work  in  which  the 
children  named  in  the  ^certificate  are  employed,  or  his  principal  r^r-iA-, 
agent,  setting  forth  the  grounds  on  which  he  deems  such  school-  L  ^ 
master  to  be  unfit ;  and  after  the  date  of  such  notice  no  certificate  of 
school  attendance  granted  by  such  schoolmaster  shall  be  valid  for  the 
purposes  of  this  act,  unless  with  the  consent  in  writing  of  the  inspector 
of  the  district ;  but  no  inspector  shall  annul  any  such  certificate  unless  in 
the  aforesaid  notice  he  shall  name  some  other  school  situated  within  two 
miles  of  the  print  work  where  the  children  named  in  the  certificate  are 
employed :  provided  always,  that  any  schoolmaster  whose  certificate  shall 
have  been  annulled,  or  the  occupier  of  the  print  work  in  which  the  chil- 
dren named  in  the  said  certificate  are  employed  on  behalf  of  the  school- 
master, may  appeal  to  the  secretary  of  state  against  any  such  decision  of 
the  inspector,  and  the  secretary  of  state  may,  if  he  think  fit,  rescind  such 

(m)  Sec  note  {I),  p.  .512. 

(n)  Amended  to  thirty  by  9  &-  10  Vict.  c.  18,  but  now  repealed,  supra,  note  {I). 
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decision:  prorided  also,  that  every  inspector  shall  in  his  annual  report  to 
the  secretary  of  state  state  the  instances  ^if  any)  in  which  he  shall  have 
had  occasion  to  annul  any  such  certificate,  together  with  the  reasons  which 
he  has  in  each  case  assigned  for  so  doing. 

27.  And  be  it  enacted,  that  registers  shall  be  kept  in  the  print  work  to 
which  they  relate  by  the  occupier  of  every  print  work,  according  to  the 
forms  and  directions  given  in  schedule  (B.)  to  this  act  annexed  ;  and  every 
inspector  shall  have  power  to  require  such  occupier  to  send  to  him,  in 
such  manner  as  may  be  directed  in  the  requisition,  any  extracts  from  such 
registers,  and  any  other  information  with  relation  to  the  persons  employed 
in  the  print  work  which  may  be  requisite  to  facilitate  the  performance  of 
the  duties  of  such  inspector  in  any  inquiry  made  under  the  authority  of 
this  act ;  but  no  information  so  sent  by  the  occupier  of  any  print  work 
which  is  not  contained  in  the  registers,  certificates,  and  other  documents 
required  by  this  act  to  be  received  or  kept  shall  be  admissible  in  evidence 
in  any  proceeding  against  him  for  the  recovery  of  any  penalty;  and  the 
registers,  certificates,  and  other  documents  required  by  this  act  to  be  re- 
ceived or  kept  shall  be  forthwith  produced  to  the  inspector  or  sub- 
inspector,  on  his  demanding  to  examine  the  same  at  any  time  when  the 
print  work  is  at  work 

28.  And  be  it  enacted,  that  the  hours  of  the  day  during  which  it  is 
lawful  to  employ  children,  young  persons,  and  women  shall  be  regulated 
in  every  print  work  by  a  public  clock,  or  by  some  other  clock  open  to  the 
public  view,  to  be  approved  of  in  either  case  in  writing  under  the  hand  of 
the  inspector  or  sub-inspector  of  the  district. 

29.  And  be  it  enacted,  that  such  abstract  of  this  act  as  shall  be  directed 
by  one  of  her  majesty's  principal  secretaries  of  state  shall  be  fixed  on  a 
movable  board,  and  be  hung  up  as  soon  as  received  by  the  occupier  of 
the  print  work  or  his  agent  in  the  entrance  of  the  print  work,  and  in  such 
other  places  as  the  inspector  or  sub-inspector  of  the  district  may  direct ; 
and  notices  of  the  names  and  addresses  of  the  inspector  and  sub-inspector 

^r-,r^  *of  the  district  in  which  the  print  work  is  situated,  of  the  clock 
L  J  by  which  the  hours  of  work  in  the  print  work  are  regulated,  and 

an  alteration  thereof,  together  with  every  other  notice  required  by  this 
act,  written  or  printed  in  legible  characters,  and  fixed  on  movable  boards, 
(each  particular  notice  being  signed  by  the  occupier  of  every  print  work 
or  his  agent,)  shall  be  hung  up  at  the  entrance  of  the  print  work,  where 
they  may  be  easily  read  by  the  persons  employed  in  the  print  work,  and 
in  such  other  places  as  the  inspector  or  sub-inspector  of  the  district  may 
direct,  and  whence  they  shall  not  be  removed  while  the  pi'int  work  is  at 
work ;  and  in  case  any  such  abstract  of  this  act  or  notice  shall  become 
illegible  in  any  part,  the  occupier  of  the  print  work  shall  cause  a  new 
copy  thereof  to  be  provided  and  hung  up  as  aforesaid ;  and  every  notice 
required  to  be  hung  up  shall  be  in  the  forms  and  according  to  the  direc- 
tions given  in  the  schedule  (C.)  hereunto  annexed. 

30.  And  be  it  enacted,  that  the  occupier  of  any  print  work  in  which 
any  ofi'ence  against  this  act  has  been  proved  to  have  been  committed,  and 
for  which  a  pecuniary  penalty  may  be  imposed,  shall  in  every  case  (save 
as  hereinafter  provided)  be  deemed  in  the  first  iutance  to  have  committed 
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the  offence,  and  shall  be  liable  to  pay  the  penalt}-;  but  any  occupier  who 
shall  have  been  proceedcel  against  by  any  inspector  or  sub-inspector  shall 
be  entitled,  upon  complaint  or  information  duly  made  by  such  occupier, 
to  have  any  agent,  servant,  or  workman  whom  he  shall  charge  as  the  actual 
offender  brought  by  summons  before  the  justices  at  the  time  appointed 
for  hearing  the  complaint  made  against  him  by  the  inspector  or  sub- 
inspector;  and  if  after  the  commission  of  the  offence  has  been  proved  the 
occupier  of  the  print  work  shall  prove  to  the  satisfaction  of  the  justices, 
that  he  had  used  due  diligence  to  enforce  the  execution  of  the  act,  and 
that  the  said  asrent,  servant,  or  workman  had  committed  the  offence 
in  question  without  his  knowledge,  consent,  or  connivance,  the  said 
agent,  servant,  or  workman  shall  be  convicted  of  such  offence,  and 
shall  pay  the  penalty  instead  of  the  occupier  of  the  print  work;  and 
the  payment  of  such  penalty  and  costs  shall  be  enforced  against  the 
agent,  servant,  or  workman  in  lik'e  manner  as  penalties  are  made  re- 
coverable by  this  act :  provided  always,  that  when  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  inspector  or  sub-inspector,  at  the 
time  of  discovering  the  offence,  that  the  occupier  of  the  print  work  had 
used  all  due  diligence  to  enforce  the  execution  of  this  act,  and  also  by 
what  person  such  offence  had  been  committed,  and  also  that  it  had  been 
committed  without  the  personal  consent,  connivance,  or  knowledge  of  the 
occupier,  and  in  contravention  of  his  orders,  then  the  inspector  or  sub- 
inspector  shall  proceed  against  the  person  whom  he  shall  believe  to  be  the 
actual  offender  in  the  first  instance,  without  first  proceeding  against  the 
occupier  of  the  print  work. 

31.  And  be  it  enacted,  that  all  complaints  for  offences  against  j.^..  ,-. 
*this  act  shall  be  preferred  within  two  months  next  after  the  com-  L 
mission  of  the  offence,  except  in  the  case  of  complaints  for  having  em- 
ployed a  child  without  the  school  certificate  required  by  this  act,  in  which 
case  the  complaints  may  be  preferred  within  sis  months  next  after  the 
commission  of  the  offence,  or  in  the  case  of  complaints  for  offences  punish- 
able at  discretion  by  fine  or  imprisonment,  in  which  case  the  complaints 
may  be  preferred  within  twelve  months  next  after  the  commission  of  the 
offence ;  and  no  person  shall  be  liable  to  a  larger  amount  of  penalties  for 
any  repetition  from  day  to  day  of  the  same  kind  of  offence  than  the 
highest  penalty  hereinafter  named  for  such  offence,  unless  such  repetition 
of  offence  shall  have  been  committed  after  a  complaint  shall  have  been 
made  for  the  previous  offence,  and  except  also  for  offences  of  employing 
two  or  more  children  or  young  persons  or  women  contrary  to  law. 

32.  And  be  it  enacted,  that  all  complaints  for  the  enforcement  of  any 
penalty  under  this  act  shall  be  heard  and  determined  by  two  or  more 
justices  of  the  peace  acting  for  the  county  or  other  jurisdiction  wherein 
the  offence  was  committed,  or  for  any  adjoining  county  or  jurisdiction, 
with  the  like  authority  as  though  the  cause  of  complaint  had  ariseu  within 
such  adjoining  county  or  jurisdiction,  provided  that  the  place  of  hearing 
the  complaint  in  such  other  county  or  jurisdiction  be  not  more  than  five 
miles  from  the  place  where  the  offence  was  committed;  and  the  justices 
by  whom  any  person  shall  be  fined  for  any  offence  against  this  act  may 
order  that  such  person  shall  pay  the  penalty,  and  also  the  reasonable 
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costs  and  charges  of  such  proceedings  and  conviction,  either  immediately 
or  within  such  time  as  the  said  justices  shall  think  fit;  and  in  default  of 
payment  thereof  any  justice  may  cause  the  same  to  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  party  convicted,  together  with 
the  reasonable  costs  and  charges  of  such  conviction,  distress,  and  sale,  by 
warrant  under  the  hand  and  seal  of  any  such  justice;  and  where  the 
warrant  of  distress  is  directed  against  the  goods  and  chattels  of  any  person 
being  the  occupier  of  a  print  work,  it  shall  be  lawful  under  such  warrant 
to  distrain  any  such  goods  and  chattels  found  in  the  said  print  work  which 
would  be  liable  to  be  distrained  for  rent  in  arrear. 

33.  And  be  it  enacted,  that  in  England  and  Ireland  a  summons  for  an 
oiFence  against  this  act  shall  be  issued  by  any  justice  upon  complaint 
being  made  to  him  in  writing  by  an  inspector  or  sub-inspector,  or  upon 
oath  before  him  by  any  other  person,  that  to  the  best  of  the  knowledge 
and  belief  of  the  inspector,  sub-inspector,  or  such  other  person,  such  an 
offence  has  been  committed;  and  in  Scotland  a  summons  for  an  offence 
against  this  act  shall  be  issued  by  any  justice  upon  complaint  being  made 
to  him  in  writing  by  an  inspector  or  sub-inspector,  or  by  the  procurator 
fiscal,  or  by  any  person  having  a  title  and  interest  to  prosecute  with  the 
concurrence  of  the  procurator  fiscal,  that  to  the  best  of  the  knowledge  and 
P  ^r-jT^-i  belief  of  such  inspector,  sub-inspector,  *procurator  fiscal,  or  other 
L  J  person,  such  an  offence  has  been  committed;  and  in  every  such 
prosecution  in  Scotland  the  proceedings  shall  be  summary,  and  it  shall 
not  be  necessary  to  take  down  in  writing  more  than  the  substance  of  the 
evidence ;  and  no  higher  or  other  fees  shall  be  allowed  in  Scotland  to  the 
clerk  of  court  or  constables  than  are  allowed  to  be  paid  to  the  sheriff 
clerk  and  sherifi"  officers  in  causes  and  prosecutions  under  the  authority  of 
an  act  passed  in  the  tenth  year  of  the  reign  of  king  Greorge  the  Fourth, 
intituled  ''An  act  for  the  more  effectual  Recovery  of  Small  Debts,  and 
for  diminishing  the  Expenses  of  Litigation  in  Causes  of  small  Amount  in 
the  Sheriff  Courts  in  Scotland." 

34.  And  be  it  enacted,  that  every  person  who  shall  be  summoned  to 
answer  any  complaint  shall  be  bound  to  appear  at  the  time  and  place 
mentioned  in  the  summons,  and  to  produce  before  the  justices  then  and 
there  present  every  register,  or  other  account,  paper,  or  notice  required 
by  law  to  be  kept  by  him  or  his  agent,  which  shall  be  mentioned  in 
the  summons;  and  if  he  shall  not  appear  accordingly  then  (upon  proof 
of  due  service  of  the  summons)  the  justices  may  hear  and  determine  the 
case  in  his  abscence,  or  issue  their  warrant,  as  hereinafter  provided,  for 
enforcing  his  attendance,  and  the  attendance  of  any  witness  who  shall  re- 
fuse or  neglect  to  appear. 

35.  And  be  it  declared  and  enacted,  that  it  shall  be  no  objection  to 
the  competency  of  any  inspector  or  sub-inspector  to  give  evidence  as  a 
witness  in  any  prosecution  under  this  act  that  it  is  brought  at  the  in- 
stance of  such  inspector  or  sub-inspector,  or  in  Scotland  the  procurator 
fiscal  or  other  person  as  aforesaid. 

38.  And  be  it  enacted,  that  any  justice  of  the  peace,  upon  any  com- 
plaint under  this  act,  may  summon  any  witness  to  appear  and  give  evi- 
dence at  a  time  and  place  appointed  for  hearing  such  complaint,  and   by 
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warrant  under  his  band  and  seal  may  require  any  person  to  be  brought 
before  the  justices  by  whom  the  complaint  shall  be  heard  who  shall 
neglect  or  refuse  to  appear  at  the  time  and  place  appointed  in  any  sum- 
mons, proof  upon  oath  being  first  given  of  personal  service  of  the  sum- 
mons upon  the  person  against  whom  such  warrant  shall  be  granted,  and 
may  commit  any  person  coming  or  brought  before  such  justices  who  shall 
refuse  to  give  evidence  to  the  county  prison  or  prison  of  the  place  where 
such  offence  was  committed,  there  to  remain  for  any  time  not  exceeding 
one  month,  or  until  such  person  shall  sooner  submit  himself  to  be  ex- 
amined 5  and  in  case  of  such  submission  the  order  of  any  justice  shall  be 
a  sufficient  warrant  to  any  gaoler  or  prison  keeper  for  the  discharge  of 
such  person. 

37.  And  be  it  enacted,  that  every  inspector  and  sub-inspector  shall  be 
empowered  to  summon  any  person  whom  he  shall  charge  with  having 
offended  against  this  act,  and  also  all  witnesses  who  may  be  needed  to 
give  evidence  concerning  the  charge;  and  every  such  summons  shall  be 
of  the  same  effect  *as  if  issued  by  a  justice  of  the  peace  after  com-  i-^r-mn 
plaint  upon  oath  before  him,  and  shall  be  enforced  in  like  manner,  L  J 
and  the  like  proceedings  may  be  had  thereupon,  as  if  complaint  upon  oath 
had  been  made  before  such  justice  for  such  offence;  and  every  consta1.de 
and  other  peace  officer  to  whom  any  such  summons  shall  be  directed  shall 
be  bound  to  take  charge  of  and  to  serve  such  summons,  and  in  default 
thereof  shall  be  liable  to  be  punished  as  if  the  summons  had  been  issued 
by  a  justice  of  the  peace;  and  every  such  summons  of  an  offender  or  wit- 
ness may  be  in  the  form  provided  in  each  case,  and  given  in  the  schedule 
(D.)  hereunto  annexed ;  and  when  an  inspector  or  sub-inspector  shall 
summon  an  offender,  he  shall  give  to  the  same  constable  or  peace  officer 
a  statement  of  the  offence  alleged  to  have  been  committed,  who  shall 
deliver  it  to  a  justice  of  the  peace  usually  acting  for  the  division  in  which 
the  case  is  to  be  beard,  or  to  the  clerk  of  any  such  justice,  at  least  twenty- 
four  hours  before  the  period  named  in  the  summons  for  the  appearance 
of  the  party  charged  with  such  offence. 

38.  And  be  it  enacted,  that  it  shall  be  sufficient,  in  any  information, 
complaint,  or  other  proceeding  under  this  act,  to  set  forth  the  name 
of  the  ostensible  occupier  or  title  of  the  firm  by  which  the  occupier 
employing  the  workpeople  of  the  print  work  may  be  usually  known  ;  and 
the  service  of  any  summons,  order,  or  notice  required  by  this  act,  or  issued 
under  the  authority  of  this  act,  and  not  expressly  directed  to  be  personal 
service,  may  be  made  by  leaving  the  same  at  the  dwelling-house  of  the 
person  to  whom  the  same  shall  be  addressed,  or,  in  the  case  of  summon- 
ing or  giving  an  order  or  notice  to  the  occupier  of  a  print  work  or  to  a 
schoolmaster,  by  giving  a  copy  thereof  in  writing  to  the  agent  of 
such  occupier,  or  by  sending  a  copy  thereof  by  the  post  directed  to  the 
occupier  of  the  print  work  at  the  print  work,  or  to  the  school  master  at 
his  school. 

39.  And  be  it  enacted,  that  any  person  who  shall  be  convicted  of  hav- 
ing employed  any  child,  young  person,  or  woman  in  any  manner  contrary 
to  the  provisions  of  this  act,  or  of  employing  any  child  under  the  age  of 
thirteen  years  without  having  obtained  the  certificate  from  a  schoolmaster 

March,— 1852  27. 


418  smith's    master   and    servant. 

required  by  this  act^  sucli  person  (not  being  the  parent  of  such  child,  or 
the  husband  of  such  woman,  nor  having  any  direct  benefit  from  the  wages 
of  such  chihl  or  woman)  shall  for  every  such  offence  be  adjudged  to  pay 
a  penalty  of  not  less  than  twenty  shillings  and  not  more  than  three 
pounds  for  each  child,  young  person,  or  woman  so  illegally  employed  : 
provided  always,  that  if  the  offence  shall  be  the  employment  of  any  such 
^^^„-,  child,  young  person,{ii)  or  *woman  during  the  night,  the  penalty 
L  "^  J  shall  not  be  less  than  forty  shillings  nor  more  than  five  pounds 
for  each  child,  youvg  person,  or  woman  so  illegally  employed. 

40.  And  be  it  enacted,  that  every  parent  and  other  person  who  shall 
have  direct  benefit  from  the  wages  of  any  child  employed  in  any  man- 
ner forbidden  by  this  act,  who  shall  wdlfully  connive  at  such  illegal  em- 
ployment, or  who  shall  neglect  to  cause  such  child  to  attend  school  as 
hereinbefore  provided,  or  who,  when  required  by  an  inspector  or  sub- 
inspector,  shall  fail  to  produce  a  certificate  of  the  school  attendance  of 
such  child,  as  required  by  this  act,  and  the  husband  of  any  woman  em- 
ployed during  the  night  wilfully  conniving  at  such  employment,  shall  be 
liable  to  a  penalty  of  not  less  than  five  shillings  and  not  more  than  twenty 
shillings  for  each  offence. 

41.  And  be  it  enacted,  that  every  person  convicted  of  wilfully  ob- 
structing an  inspector  or  sub-inspector,  in  the  execution  of  any  of  the 
powers  intrusted  to  him  by  virtue  of  this  act  shall  be  liable  for  each 
offence  to  a  penalty  of  not  less  than  three  pounds  and  not  more  than  ten 
pounds. 

42.  And  be  it  enacted,  that  every  occupier  of  a  print  work  in  which 
an  inspector  or  sub-inspector  shall  be  obstructed  in  the  night,  by  any 
attempt  to  prevent  his  making  a  full  and  complete  examination  of  all 
parts  of  the  print  works,  and  of  every  person  emploj'ed  therein,  shall 
be  liable  to  a  penalty  of  not  less  than  twenty  pounds  and  not  more  than 
fifty  pounds. 

43.  And  be  it  enacted,  that  every  person  convicted  of  making,  giving, 
sirfnincf,  countersigning,  counterfeiting,  or  making  use  of  any  certificate 
authorized  or  required  by  or  by  virtue  of  this  act,  knowing  the  same  to 
be  untrue,  or  of  wilfully  making  or  wilfully  conniving  at  making  any 
false  or  counterfeited  certificate,  or  of  any  false  entry  in  any  register,  or 
any  other  account,  paper,  or  notice  required  by  or  by  virtue  of  this 
act,  and  also  every  person  convicted  of  wilfully  making  and  signing  a 
false  declaration  in  any  proceedings  under  this  act,  shall  be  liable  to  a 
penalty  of  not  less  than  five  pounds  and  not  more  than  twenty  pounds, 
or  to  be  imprisoned  for  any  time  not  exceeding  six  calauder  months  in 
the  house  of  correction  in  the  county,  town,  or  place  where  the  offence 
was  committed. 

44.  And  be  it  enacted,  that  the  penalty  for  any  offence  against  this 

(«)  By  9  &  10  Vict.  c.  18,  s.  .3,  after  reciting-  this  proviso,  <ind  that  the  words 
"young  person"  have  been  twice  introduced  into  the  said  proviso  by  mistake,  inas- 
much as,  according-  to  the  said  act  it  is  no  offence  to  employ  male  young  persons  (see 
sect.  22)  as  defined  in  the  said  act,  (sect.  1)  during  tlie  niglit,  it  is  "declared  and  en- 
acted, that  the  said  act  shall  be  construed  as  if  in  the  proviso  hereinbefore  recited  the 
words  'young  person'  had  not  been  inserted." 
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act  for  •wliicli  no  special  penalty  is  herein  provided,  shall  be  any  sum  not 
less  than  two  pounds  and  not  more  than  five  pounds. 

45.  And  be  it  declared  and  enacted,  that  the  non-compliance  with 
any  direction  contained  in  any  schedule  to  this  act  ^annexed  |-^.^^„-. 
shall  be  deemed  an  offence  against  the  provisions  of  this  act.         L     "   J 

46.  And  be  it  enacted,  that  every  person  who  shall  be  convicted  twice 
within  twelve  calendar  months  for  an  offence  of  the  same  kind  against  this 
act  shall  pay  for  the  second  offence  any  sum  not  less  than  one  half  of  the 
highest  penalty  for  that  offence,  and  if  convicted  three  times  within 
twelve  calendar  months  for  an  offence  of  the  same  kind  shall  pay  not 
less  than  two-thirds  of  the  highest  penalty,  and  if  convicted  more  than 
three  times  within  twenty-four  calendar  months  for  an  offence  of  the 
same  kind  he  shall  pay  the  highest  penalty ;  but  a  repetition  of  the  same 
kind  of  offence  shall  not  be  considered  as  the  second  or  subsequent  offences 
referred  to  in  this  enactment,  unless  such  second  or  subsequent  offence  shall 
have  been  committed  after  a  complaint  has  been  made  for  the  previous 
offences;  and  in  any  case  in  which  a  person  shall  be  convicted  at  any  one 
time  for  offences  against  this  act,  so  that  the  penalties  amount  in  the  whole 
to  more  than  one  hundred  pounds,  the  sum  of  one  hundred  pounds,  together 
with  all  the  reasonable  costs  and  charges  of  such  proceedings  and  con- 
victions, may  be  paid,  instead  of  the  penalties  for  all  offences  committed 
by  such  persons  before  the  day  on  which  the  last  summons  was  taken  out 
against  him  or  her. 

47.  Provided  always,  and  be  it  enacted,  that  no  person  shall  be 
liable  to  a  larger  amount  of  penalties  for  any  repetition  from  day  to  day 
of  the  same  kind  of  offence  than  the  highest  penalty  herein  appointed 
for  such  offence,  unless  such  repetition  of  offence  shall  have  been  com- 
mitted after  a  complaint  shall  have  been  made  for  the  previous  offence; 
but  the  offence  of  employing  two  or  more  children  or  women  contrary  to 
law  shall  be  considered  a  repetition  of  the  same  kind  of  offence  within 
the  meaning  of  this  provision. 

48.  And  be  it  enacted,  that  all  penalties  for  any  offence  against  this 
act  shall  be  applied  under  the  direction  of  one  of  her  Majesty's  prin- 
cipal Secretaries  of  State,  and  shall  be  paid,  on  account  of  the  in- 
specter  of  the  district  in  which  the  penalty  was  imposed,  to  such  banker 
as  shall  be  appointed  by  such  inspector  to  receive  the  same;  and  every 
person  to  whom  any  such  penalty  shall  be  paid  shall  pay  over  the  amount 
thereof  to  the  banker  so  appointed  within  fourteen  days  of  receiving  the 
same;  and  it  shall  be  lawful  for  the  Secretary  of  State  to  remit  the 
whole  or  any  part  of  such  penalty;  and  so  much  thereof  as  shall  not  be 
so  remitted,  and  not  otherwise  especially  appropriated  by  this  act,  shall 
be  applied  by  such  inspector,  under  the  direction  of  one  of  her  jMajcsty's 
principal  Secretaries  of  State,  in  such  manner  as  shall  appear  best  for 
the  establishment  or  support  of  day  schools  for  the  education  of  children 
employed  in  printworks;  and  so  much  of  an  act  passed  in  the  sixth  year  of 
the  reign  of  his  late  Majesty,  intituled  ''  An  Act  to  provide  for  the  lle- 
gulatiou  of  Corporations  in  England  and  Wales,"  as  provides  that  cer- 
tain  *penalties   and  forfeitures,  if  recovered  before  any  justice 


of  any  borough  having  a  separate  Court  of  quarter  sessions  of 
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the  peace,  shall  be  recovered  for  and  adjudged  to  be  paid  to  the  treasurer 
of  such  borough,  shall  be  repealed  as  to  the  penalties  imposed  under  this 
act. 

49.  And  be  it  enacted,  that  whenever  any  person  shall  be  convicted  of 
any  offence  against  this  act,  the  clerk  of  the  peace  where  such  conviction 
shall  have  been  filed  shall,  upon  the  request  in  writing  of  any  inspector 
or  sub-inspector,  deliver  or  cause  to  be  delivered  to  him  a  copy  of  the 
conviction,  certified  under  his  hand  to  be  a  true  copy ;  and  every  such 
copy  shall  be  received  as  evidence  of  such  conviction  upon  any  future 
proceeding  under  this  act ;  and  for  every  such  copy  the  clerk  shall  be 
entitled  to  have  a  fee  of  one  shilling,  and  no  more. 

50.  And  be  it  enacted,  that  every  conviction  under  this  act  may  be  in 
the  form  given  in  the  Schedule  (D.)  to  this  act  annexed,  or  in  any  other 
form  more  suitable  to  the  case,  and  shall  be  certified  in  England  and  Ire- 
land to  the  next  general  or  quarter  sessions  of  the  peace,  and  in  Scot- 
land to  the  clerk  of  the  justices  of  the  peace,  there  to  be  filed  amongst 
the  records  of  the  county,  riding,  division,  stewartry,  town,  or  place. 

51.  And  be  it  enacted,  that  no  appeal  shall  be  allowed  against  any 
conviction  under  this  act,  except  for  an  offence  punishable,  at  discretion, 
by  fine  or  imprisonment,  or  when  the  penalty  awarded  shall  be  more 
than  three  pounds;  neither  shall  any  conviction,  except  as  aforesaid,  be 
removable  by  certiorari  or  bill  of  advocation  into  any  court  whatever ; 
and  no  information,  conviction,  or  other  proceeding  on  any  complaint  for 
an  offence  against  this  act  shall  be  quashed  or  deemed  illegal  for  matter 
of  form,  or  for  the  want  of  any  averment  unnecessary  to  be  proved,  or 
the  omission  of  any  word,  or  for  the  insertion  of  any  word,  in  any  case 
in  which  such  omission  or  such  insertion  respectively  do  not  affect 
the  essence  of  the  offence,  nor  for  the  wrong  designation  of  a  name, 
or  time,  or  place,  where  the  person,  time,  and  place  intended  shall  have 
been  so  stated  as  to  have  been,  in  the  opinion  of  the  justices  by  whom 
the  complaint  shall  have  been  heard,  clearly  understood  by  the  person 
charo-ed  with  such  offence;  and  it  shall  not  be  necessary,  in  any  infor- 
mation, conviction,  or  other  proceeding  under  this  act,  to  define  the  pro- 
cesses carried  on  in  such  print  work,  or  to  set  out  that  the  print  work  or 
process  of  employment  referred  to  is  not  within  any  of  the  cases  excepted, 
provided  that  it  be  therein  stated  that  such  print  work  is  a  print  work 
within  this  act;  and  the  proof  of  being  within  any  such  excepted  case 
shall  lie  upon  the  party  claiming  the  benefit  of  such  exception. 

52.  And  be  it  enacted,  that  any  person  aggrieved  by  any  such  convic- 
tion for  which  an  appeal  is  allowed  by  this  act  may  appeal  to  the  next 
court  of  general  or  quarter  sessions  which  shall  be  holden  not  less  than 

^  twelve  days  after  the  day  of  the  conviction  *for  the  county  or  other 

[  '  0— J  jm-isfiiction  wherein  the  cause  of  complaint  shall  have  arisen  ;  pro- 
vided that  the  person  so  intending  to  appeal  shall  give  to  the  inspector  or 
sub-inspector  of  the  district  notice  in  writing  of  such  appeal,  and  of  the 
cause  or  matter  thereof,  within  three  days  after  the  conviction  or  order,  and 
seven  clear  days  at  least  before  such  session,  and  shall  also  enter  into  a  re- 
cognizance, with  two  sufficient  sureties,  before  a  justice  of  the  peace  for  the 
county  or  other  jurisdiction,  seven  clear  days  at  the  least  before  such  ses- 
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sion,  conditioned  personally  to  appear  at  the  said  session,  and  to  try  such 
appeal,  and  to  abide  the  judgment  of  the  court  thereon,  and  to  pay  such 
costs  as  shall  be  by  the  court  awarded;  and  the  court  at  such  session 
shall  hear  and  determine  the  matter  of  appeal,  and  shall  make  such  order 
thereon  as  to  the  court  shall  seem  meet ;  and  in  case  of  the  dismissal  of 
the  appeal  or  the  aflSrmance  of  the  conviction  or  order  the  court  shall 
adjudge  and  order  the  party  to  be  punished  according  to  the  conviction, 
or  to  obey  the  order  appealed  against,  and  to  pay  such  costs  as  shall  be 
awarded,  and  shall,  if  necessary,  issue  process  for  enforcing  such  judg- 
ment. 

53.  And  be  it  enacted,  that  in  all  cases  in  which  a  justice  of  the  peace  is 
required  or  empowered  to  do  any  thing  under  this  act,  or  is  named  therein, 
a  burgh  magistrate  shall  have  within  his  jurisdiction  the  same  powers  and 
duties  as  are  herein  given  to  such  justice,  and  shall  exercise  the  same  in 
Scotland ;  but  no  complaint  preferred  for  any  offence  against  this  act 
committed  in  a  print  work  shall  be  heard  by  a  justice  of  the  peace  or 
burgh  magistrate,  being  an  occupier  of  the  print  work,  or  being  the  father, 
son,  or  brother  of  the  occupier  of  the  print  work,  in  which  the  offence  set 
forth  in  the  complaint  shall  have  been  committed. 

54.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  this  session  of  parliament. 


SCHEDULES  to  which  this  act  refers. 
SCHEDULE  (A.) 


Surgical  Certificate. 


VTo  be  tcritten  or  printed  on  iclilte paper. ~^ 

Print  Works  Regulation  Act,  Victoria,  c. 

No.  — .      Certificate  of  Age  for  a  Child  to  be  employed  in  the 
Print  Work  of  situated  at  in 

T,  of  duly  appointed  a  certifying  surgeon,  do  hereby     ^^ 

certify,  that  sou  [or  daughter]  *of  and  resid-  L     ~  J 

ing  in         has  been  personally  examined  by  me  this  day  of  on 

thousand  eight  hundred  and  and  that  the  said  child  has  the 

ordinary  strength  and  appearance  of  a  child  of  at  least  eight  years  of  age, 
and  that  I  believe  the  real  age  of  the  said  child  to  be  at  least  eight  years  ; 
and  that  the  said  child  is  not  incapacitated  by  disease  or  bodily  infirmity 
from  working  in  the  above-named  print  work  for  the  time  allowed  by  this 
act. 

(Signed)  Certifying  Surgeon. 

The  form  of  surgical  certificate  to  be  given  to  a  child  who  has  obtained 
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a  certificate  of  real  age  shall  be  the  same  as  above,  omitting  the  words, 
^-  and  that  the  said  child  has  the  ordinary  strength  and  appearance  of  a 
child  of  at  least  eight  years  of  age,  and  that  I  believe  the  real  age  of  the 
said  child  to  be  at  least  eight  years,"  and  substituting  these  words  in 
their  place :  "  and  that  a  certificate  of  the  birth  [or  baptism]  of  the 
said  child  has  been  produced  to  me  in  the  form  required  by  this  act, 
proving  that  the  real  age  of  such  child  is  at  least  eight  years." 


fTo  he  ivritten  o}'  printed  on  coloured  paper. ~\ 

Print  "Works  Kegulation  Act,        Victoria,  c. 

No.  .     Certificate  of  Age  for  a  Young  Person  to  be  employed  in  the 

Print  Work  of  situate   at  in 

I,  of  duly  appointed  a  certifying  surgeon,  do  hereby  cer- 

tify, that  son  \or  daughter]  of  and  residing  in 

has  been  personally  examined  by  me  this  day  of 

one  thousand  eight  hundred  and  and  that  the  said 

young  person  has  the  ordinary  strength  and  appearance  of  a  young  per- 
son of  at  least  thirteen  years  of  age,  and  that  I  believe  the  real  age  of 
the  said  young  person  to  be  at  least  thirteen  years ;  and  that  the  said 
young  person  is  not  incapacitated,  by  disease  or  bodily  infirmity,  from 
working  in  the  above  named  print  work  for  the  time  allowed  by  this 
act. 

(Signed)  Certifying  Surgeon. 

The  form  of  surgical  certificate  to  be  given  to  a  young  person  who  has 
obtained  a  certificate  of  real  age  shall  be  the  same  as  the  above,  omitting 
the  words  "  and  that  the  said  young  person  has  the  ordinary  strength  and 
appearance  of  a  young  person  of  at  least  thirteen  years  of  age,  and  that  I 
believe  the  real  age  of  the  said  young  person  to  be  at  least  thirteen  years," 
and  substituting  these  words  in  their  place,  "  and  that  a  certificate  of 
the  birth  [o;-  baptism]  of  the  said  young  person  has  been  produced  to 
me  in  the  form  required  by  this  act,  proving  that  the  real  age  of  such 
young  person  is  at  least  thirteen  years." 

r*^oii  *The  form  of  surgical  certificate  to  be  given  in  either  case  by  any 
L  "^  -I  practitioner  who  is  not  a  certifying  surgeon  must  be  the  same  as  the 
corresponding  form  above  given,  omitting  the  words  "  duly  appointed  a  certi- 
fying surgeon,"  and  substituting  the  words  <'  duly  authorized  by  the  uni- 
versity ^or  college,  or  other  jiuhlic  hodij  having  authority  in  that  hehaJf] 
of  to  practise  surgery  \or  medicine],"  and  making  the  following 

addition  which  must  be  signed  by  a  justice  of  the  peace  or  burgh  magis- 
trate : — 

The  child  Vor  young  person]   named  in  the   above-written  certificate 
has  been  this  day  brought   before  me;  and  the  appearance   of  the  said 
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child  [o?-  you-ng  person]  agrees  with  the  description  therein  given  ;  and 
I  believe  the  real  age  of  the  said  child  [o/-  young  person]  to  be  at  least 
rjiere  insert  the  xwrd  '■'■  eight"  or  <■'■  thirteen "  in  the  case  of  a  youinj 
2Jerson,']  years ;  and  I  declare  that  I  have  no  beneficial  interest  iu 
and  am  not  the  occupier  of  any  print  work,  and  that  I  am  not  the  father, 
son,  or  brother  of  the  occupier  of  any  print  work. 

Dated  this  day  of  one  thousand  eight  hundred 

and 

Signed  C.  D.  Justice, 

['^y  Burgh  magistratel. 


In  every  surgical  certificate  of  age  the  day  of  the  month  on  which  it 
shall  be  granted  shall  be  written  in  words,  and  not  in  figures. 

So  soon  as  any  certificates  authorized  by  this  act  to  be  received  as  proof 
of  the  age  of  any  person  shall  be  obtained  by  the  occupier  of  a  print  work 
or  his  agent,  they  shall  be  fixed  in  a  book,  to  be  called  ''The  Age  Certifi- 
cate Book,"  in  the  order  of  the  dates  at  which  they  shall  have  been 
respectively  received :  and  such  certificate  shall  be  numbered  in  the 
order  in  which  they  are  so  fixed  in  the  book;  but  the  certificates  for 
children  shall  be  kept  in  a  separate  and  distinct  place  in  the  said  book, 
or  in  a  separate  book,  and  shall  be  marked  with  a  series  of  running  num- 
bers distinct  from  that  of  the  certificates  for  young  persons. 

So  soon  as  any  certificate  of  age  authorized  by  this  act  shall  be  obtained 
the  number  hereinbefore  required  to  be  set  against  each  certificate  shall 
be  set  against  the  name  of  the  child  or  young  person  to  whom  such  cer- 
tificate has  been  granted,  in  the  first  column  of  the  register  of  the  per- 
sons employed  required  by  this  act  to  be  kept  in  each  factory. 

If  a  surgeon  shall  have  refused  to  grant  a  certificate  of  age  to  any 
child  or  young  person,  the  word  ''refused,"  shall  be  written  by  the  sur- 
geon in  the  column  of  the  register  where  the  numbers  of  the  certificates 
are  required  to  be  inserted. 


'Print  Works  Regulation  Act,        Victoria,  c.  [*52r)] 


Certificate  Refused. 


I,  of  duly  appointed  a   certifying   surgeon,   do 

hereby  declare,  that  son  [or  daughter]  of  resi- 

ding in  has  been  personally  examined  by  me  this 

day  of  one  thousand  eight  hundred  and  and  that 

in  my  opinion  the  said  [child  or  young  person]  has  not  the  ordi- 
nary strength  and  appearance  of  a  child  of  at  least  eight  years  of 
age  [or  of  a  young  person  of  at  least  thirteen  years  of  age]  or  \or  and]  is 
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incapacitated  by  disease  and  bodily  infirmity  from  workipg  in  a  print 
work  for  the  time  allowed  by  this  act. 

(Signed)  Certifying  Surgeon. 

JV.  B. — The  words  within  brackets  shall  be  in  the  hand-writing  of 
the  certifying  surgeon,  who  shall  insert  the  reason  of  his  refusal,  to 
be  either  on  account  of  deficient  age  or  of  bodily  infirmity,  or  both, 
as  the  case  may  be. 


Print   Works  Regulation  Act,  Victoria,  c. 


School  Certificate  Book.(o) 

I  hereby  certify,  that  the  child  A.  B.,  son  [or  daughter]  of  C.  D.  and 
E.  ¥.,  residing  in  attended  the  school  kept  by  me  at 

in  the  parish  and  county  of  for  the  number  of  hours  and  at 

the  time  on  each  day  specified  in  the  columns  opposite  to  his  \or  her] 
name. 

During  the  week  ending  on  Saturday  the  day  of  18     . 


IMonday. 

Tuesday. 

Wednesday. 

Thursday. 

Friday. 

Saturday. 

Total  number 

From 

To 

From 

To 

From    To 

From 

To 

From 

To 

From 

To 

ing  this  week. 

Signed 
this 


day  of 


Schoolmaster, 
18     . 


^^       *During  the  week  ending   on  Saturday  the 


day  of 


Alonday. 

Tuesday. 

Wednesday. 

Thursday. 

Friday. 

Saturday. 

Total 
number  of 

From 

To 

From 

To 

From 

To 

From    To 

From 

To 

From 

To 

hours  du- 
ring   this 
week. 

1 

Signed  Schoolmaster, 

this  day  of  18     . 

(0)  Repealed  by  10  &  11  Vict.  c.  70,  post. 
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Under  the  column  headed  with  the  days  of  the  week  the  periods  of 
the  day  that  each  child  attends  school  shall  be  stated,  as  thus,  from  nine 
to  twelve,  or  from  two  to  five,  or  any  other  time,  as  the  case  may  be. 

The  time  when  each  child  attends  school,  or  the  word  "Absent," 
shall  be  stated  in  the  columns  for  each  day,  in  the  handwriting  of  the 
schoolmaster;  and  no  certificate  shall  be  valid  unless  the  schoolmaster 
shall,  iu  his  own  handwriting,  subscribe  to  it  his  Christian  and  surname 
in  full. 

Each  certificate  book  shall  contain  twenty-six  forms  similar  to  the 
above,  and  shall  be  valid  for  the  purposes  of  this  act  for  six  months  only 
either  from  the  first  day  of  January  to  the  last  day  of  June,  or  from 
the  first  day  of  July  to  the  last  day  of  December  of  any  year ;  and  at  the 
expiration  of  either  period  of  six  months  such  certificate  book,  containing 
the  school  attendance  of  the  child  certified,  shall  be  delivered  by  the 
parent  or  other  person  having  direct  benefit  from  the  wages  of  such  child 
to  the  occupier  of  the  print  work  where  such  child  is  employed,  and  if 
the  child  cease  to  be  employed  in  the  print  work  to  the  occupier  of  which 
such  school  certificate  book  was  delivered,  the  parent  or  other  person  as 
aforesaid  shall  be  entitled,  on  demand,  to  have  the  said  certificate  book 
restored  to  him. 


SCHEDULE    (B.) 
Registers. 


*Form  for  the  Register  of  Children. 
List  of  Children  employed  in  this  Print  Work. 


[*527] 


No.  of  Re- 
ference to 
A^e   Cer- 
tificate 

NAMES. 

Dates  of  first  day  of 
being  employed  or  re- 
employed. 

When   any  child 
ceases  to  be  employed, 

insert  opposite  the 
name  the  word  Left ; 
and  when  any  child 
completes  his  thir- 
teenth year  of  age,  the 
word    Thirteen. 

School  at  which 
the  child  attends. 

Book,  as 
required 
by  Sche- 
dule (A.) 

c5 
S 
c 
s 

a 
■£  £ 

Month. 

Day. 

Year. 

Name  of 

the 
Master. 

Situa- 
tion  of 

the 
School^ 

This  register  shall  contain  the  name  of  every  child  employed  in  the 
print  work,  to  be  entered  in  alphabetical  order,  successively  when  engaged 
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to  work,  whether  for  the  first  time,  or,  after  having  left,  when  re-engaged 
to  work. 


At  the  beginning  of  this  register  shall  be  inserted — 

1.  The  name  of  the  occupier  or  firm. 

2.  The  name  of  the  print  work,  the  place,  township,  parish,  and  county 
where  it  is  situated,  and  the  post  ofiice  to  which  the  occupier  desires  his 
letters  to  be  directed. 

3.  The  nature  of  the  work  carried  on. 

4.  The  clock  by  which  the  employment  of  the  workers  in  the  print  work 
is  regulated. 

Every  alteration  in  any  of  the  above  particulars  shall  be  inserted 
immediately  after  the  alteration  shall  have  been  made. 


[*528]  Form  for  the  Register  of  Younfj  Persons. 

List  of  Young  Persons  employed  in  this  Factory. 


No.  of  refer- 
ence to  Age 
Certificate 
Book,  as  re- 
quired in 
Schedule  (A.) 

NAMES. 

Date  of  first  day  of  be- 
ing employed  or  re- 
employed. 

When    any  young    person 
ceases  to  be  emj)loyed,  in- 
sert opposite  the  name  the 
word  Left;  and    when  a 
any    young  person    com- 
pletes his  sixteenth   year 
of  age,  the  word  Sixteen, 

Surname. 

Christian 
Name. 

Month. 

Day. 

Year. 

• 

The  visits  of  the  certifying  surgeon  to  the  print  work  shall  be  recorded 
in  this  register  in  the  manner  followins. 


Date  of  visit. 


Number  of  persons 
presented  for  exami- 
nation. 


Number  of  certifi- 
cates granted. 


Signature  of  surgeon. 


*  If  the  surgeon  shall  be  told  that  there  is  no  child  or  young  person  in 
the  print  work  to  be  examined  at  the  time  cf  his  visit,  he  shall  insert  in 
this  column  the  word  "None." 

f  If  none  granted  he  shall  insert  the  word  "  None." 
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*SCHEDUDE  (C.)  [*529] 


Notices  to  be  tixed  up  in  the  Print  Work. 


Form  for  tJie  Notice  to  he  fixed  itp  of  the  Names  and  Addresses  of  the 
Inspector  and  Suh-Inspector,  and  Clock  for  regulating  the  Hours  of 
Work  in  the  Print  Work. 

Name  and  address  of  the  inspector 

of  tlie  district 
Name    and    address    of    the    sub-  ) 

inspector  of  the  district  .      ) 

Name  and  address  of  the  surgeon  ) 

who  grants    certificates    of  age  \ 

for  the  print  work     .  .       ) 

Clock  by  which  the  hours  of  work  ) 

are  regulated  .  .      ( 


SCHEDULE  (D.) 


Forms  op  Summonses  and  Conviction. 


Form  of  Summons  to  he  issued  hij  an  Insjjecfor  or  Suh-Insp>ector  against 
a  Person.tcho  has  committed  an  offence. 

County  of 

[o;-  borough  of  ] 

To  the  constable  of 

AVhereas  it  appeareth  to  me,  I.  F.,  one  of  her  Majesty's  inspectors  [or 
sub-inspector]  of  factories,  that  A.  D.  of  in  the  county  [or  borough, 

&c.]  hath  offended  against  the  act  made  in  the  year  of 

her  Majesty's  reign,  intituled  [here  set  forth  the  title  of  this  act'];  foras- 
much as  he  the  said  A.  D.,  on  the  day  of  in  the  year  of 
our  Lord  at  in  the  county  [or  borough,  cf-c]  of  did  [liere  set 
forth  the  suhstance  of  the  charge^  :  These,  therefore,  are  to  require  you 
forthwith  to  summon  the  said  A.  D.  to  appear  before  such  two  or  more 
of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the  county  [or 
borough,  cf-c]  of  who  shall  be  present  at  in  the  county  [or 
borough,  £:c.~\  of  on  the  day  of  at  the  hour  of 
in  the  noon  of  the  same  day,  to  answer  to  the  said  charge,  and 
to  be  further  dealt  with  according  to  law,  and  be  you  then  there  to  certify 
what  you  have  done  in  the  premises.     Herein  fail  not. 

Given  under  my  hand,  this  day  of  in  the  year  of  our 

Lord 

Signed  I.  F.,  inspector  [or  sub-inspector]. 


428  smith's   master  and    servant. 

[*530]  "^ Form  of  Summons  of  a  Witness  to  he  issued  hy  an  Inspector 

or  Suh-Inspector. 

County  of     , 

[o?-  borough  of  I 

To  the  constable  of 

Whereas  it  appeareth  to  me,  I.  F.,  one  of  her  Majesty's  inspectors  \or 
sub-inspector]  of  factories,  that  A.  D.  of  in  the  county  ^or 

borough,  cf-c.  j  of  hath  offended  against  the  act  made  in  the 

year  of  her  Majesty's  reign  intituled  Vliere  set  forth  the  title  of  the 
act']  :  forasmuch  as  he  the  said  A.  D.,  on  the  day  of         in  the  year 

of  our  Lord  at  in  the  county  \or  borough,  (fee]  of 

did  [Acre  set  forth  the  substance  of  the  charge'],  and  B.  P.  of  in 

the  county  [<?/•  borough,  A'c]  is  a  material  witness  to  be  examined  con- 
cerning the  said  charge  :  These,  therefore,  are  to  require  you  forthwith 
to  summon  the  said  B.  P.  to  appear  before  such  two  or  more  of  her  Ma- 
jesty's justices  of  the  peace  acting  in  and  for  the  county  [or  borough,  (&c.] 
of  as  shall  be  present  at  in  the  county  [or  borough,  c&c] 

of  on  the  day  of  at  the  hour  of  in  the 

noon  of  the  same  day,  to  testify  his  knowledge  concerning  the  premises, 
and  be  you  then  there  to  certify  what  you  have  done  in  the  premises. 
Herein  fail  not. 

Given  under  my  hand,  this  day  of  in  the  year  of  our 

Lord 

Signed  I.  F.,  inspector  [or  sub-inspector.] 


Form  of  Conviction. 

County  of  "^  Be  it  remembered,  that  on  the  day  of 

[liberty  or  borough,     v  in  the  year  one  thousand  eight  hundred 

as  the  case  may  he~\      \     and  A.  B.  Vdescrihe  the  offender]  is  con- 

victed before  us  J.  P.  and  K.   Q.,  two  of  her  Majesty's  justices  of  the 
peace  for  the  county  [liberty  or  borough,  as  the  case  may  he,']  of 
in  pursuance  of  an  act  passed  in  the  year  of  the  reign  of  Queen 

Victoria,  intituled  tliere  insert  the  title  of  this  act,]  for  that  he  fdescrihe 
the  offence.] 

Given  under  our  hands  and  seals,  the  day  and  year  above  written. 

J.  P.  (l.  s.) 

K.  Q.         (L.  s.) 


[*531]  *8  &  9  Vict.  c.  77. 

An  Act  to  mahe  further  Regulations  respecting  the  Tickets  of  Work  to  he 
delivered  to  Persons  employed  in  the  Manifacture  of  Hosiery,  in  cer- 
tain cases.  [4th  August,  1845.] 

Whereas  by  an  act  passed  in  the  fifth  year  of  the  reign  of  King  George 
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the  Fourth,  intituled  "  An  act  to  consolidate  and  amend  the  Laws  relative 
to  the  Arbitration  of  Disputes  between  Masters  and  "Workmen,"  it  was 
enacted,(p)  amongst  other  things,  that  "with  every  piece  of  work  given 
out  by  the  manufacturer  to  a  workman  to  be  done,  there  shall  (if  both 
parties  are  agreed)  be  delivered  a  note  or  ticket  in  such  form  as  the  said 
parties  shall  mutually  agree  upon:  "  And  whereas  it  is  expedient  that,  so 
far  as  relates  to  persons  employed  in  the  woollen,  worsted,  linen,  cotton, 
and  silk  hosiery  manufactures,  such  further  provision  should  be  made  for 
delivery  to  them  of  a  note  or  ticket  of  work  as  hereinafter  is  expressed  :  Be 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  that 
from  and  after  the  first  day  of  January  in  the  year  one  thousand  eight  hun- 
dred and  forty-six,  when  any  manufacturer  of  hosiery,  or  the  agent  of  any 
such  manufacturer,  gives  out  to  a  workman  the  materials  to  be  wrought, 
such  manufactui'er  or  agent  shall  at  the  same  time  deliver  to  such  work- 
man a  printed  or  written  ticket,  signed  by  such  manufiicturer,  containing 
the  particulars  of  the  agreement  between  such  manufacturer  and  such 
workman,  as  in  the  schedule  to  this  act  annexed;  and  such  manufacturer 
or  agent  delivering  such  ticket  shall  make  or  cause  to  be  made,  and  shall 
preserve  until  the  work  contracted  to  be  done  shall  have  been  completed 
or  paid  for,  a  duplicate  of  such  note  or  ticket. 

2.  And  be  it  enacted,  that  in  the  event  of  any  dispute  between  the  manu- 
facturer or  his  agent  and  the  workman,  such  ticket,  and  the  said  duplicate 
thereof,  shall  be  required  to  be  produced,  and  shall,  together  or  either  of 
them,  be  evidence  of  all  things  mentioned  therein  or  respecting  the  same. 

3.  Provided  always,  and  be  it  enacted,  that  where  the  subject  of  dispute 
relates  to  the  alleged  improper  or  imperfect  execution  of  any  work  deliv- 
ered to  a  manufactui-er  or  his  agent,  such  piece  of  work  shall  be  produced 
in  order  to  adjudication,  or  if  not  produced  shall  be  deemed  and  taken  to 
have  been  suflBciently  and  properly  executed. 

4.  And  be  it  enacted,  that  if  any  manufacturer  or  agent  shall  neglect 
or  refuse  to  deliver  such  ticket  to  such  workman  *as  aforesaid  with  |-^.„^-. 
the  materials  so  given  out,  and  if  such  workman  shall  complain  L  ^J 
thereof  to  any  justice  of  the  peace  having  jurisdiction  in  the  place  where 
the  material  shall  have  been  delivered  out  or  where  the  workman  shall  re- 
side, such  justice  may  summon  such  manufacturer  or  agent  to  attend  be- 
fore two  justices  at  a  time  or  place  appointed  for  hearing  the  complaint, 
as  set  forth  in  the  summons ;  and  if  the  person  to  whom  such  summons 
so  directed  appears  according  to  the  tenor  thereof,  or  if  he  does  not  appear, 
and  the  due  service  of  the  summons  is  proved,  the  said  justices  may  pro- 
ceed to  hear  and  determine  the  complaint ;  and  if  such  neglect  or  refusal 
as  aforesaid  be  proved,  either  by  the  confession  of  the  party  complained 
against,  or  by  the  oath  of  the  complainant  or  of  any  other  credible  witness 
or  witnesses,  such  justices  may  convict  such  offender,  and  may  upon  such 
conviction  adjudge  him  to  pay  such  penalty  not  exceeding  five  pounds, 
together  with   the  costs  attending  the  conviction,  as   such   justices  shall 

(p)  Sect.  18,  ante,  3-2G. 
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think  fit,  and  the  party  so  adjudged  to  pay  such  penalty  and  costs  shall 
pay  the  same  accordingly  :  provided  always,that  in  all  convictions  of  ad- 
judications under  this  act  one  at  least  of  the  convicting  or  adjudicating 
justices  shall  be  a  person  not  engaged  in  any  manufacture,  trade,  occupa- 
tion or  employment  to  which  this  act  extends,  and  shall  not  be  the  father, 
son,  or  brother  of  any  such  person. 

5.  And  be  it  enacted,  that  if  any  of  the  parties  to  the  said  complaint 
shall  make  oath  before  any  justice  having  cognizance  of  such  complaint 
that  he  or  she  believes  that  the  attendance  of  any  person  as  a  witness  will 
be  material  to  the  hearing  of  such  complaint,  such  justice  may  summon 
such  person,  having  been  paid  or  tendered  a  reasonable  sum  for  his  expenses, 
to  appear  and  give  evidence  on  oath  at  a  time  and  place  set  forth  in  the 
said  summons;  and  if  any  person  so  summoned  shall  not  appear  at  the 
time  and  place  set  forth  in  the  said  summons,  and  shall  not  make  excuse 
for  the  default  to  the  satisfaction  of  the  justices  there  present,  and  if  the 
due  service  of  the  summons,  be  proved,  or  if  such  person  appearing  accord- 
ing to  the  summons  shall  not  submit  to  be  examined  as  a  witness,  then 
such  justices  may  adjudge  such  person  so  making  default  in  appearing  or 
refusing  to  give  evidence  to  pay  such  penalty  not  exceeding  two  pounds 
as  such  justices  shall  think  fit,  and  the  party  so  adjudged  to  pay  such 
penalty  shall  pay  the  same  accordingly. 

6.  And  be  it  enacted,  that  every  summons  required  by  this  act  shall  be 
served  by  delivering  the  same  to  the  person  summoned,  or  by  leaving  the 
same  at  his  or  her  usual  place  of  abode,  twenty-four  hours  at  least  before 
the  time  appointed  by  the  summons  for  such  person  to  appear. 

7.  And  be  it  enacted,  that  if  any  such  penalty  or  costs  so  adjudged  by 
any  justices  to  be  paid  is  not  paid  immediately  upon  adjudication,  such 
justices  may  issue  their  warrant  to  distrain  and  sell  the  goods  and  chattels 
of  the  person  so  adjudged  to  pay  the  same,  for  the  amount  thereof,  with 

-oq-i  costs ;  and  the  proceeds  *of  such  distress,  after  paying  the  penalty 
L  -^  and  costs,  and  the  costs  of  such  distress  and  sale,  shall  be  paid 
over  to  the  person  convicted ;  and  the  said  penalty  shall  be  paid  over  to 
the  sheriff  or  other  proper  ofiicer  of  the  county,  city,  borough,  or  place  in 
which  such  conviction  shall  take  place,  for  her  Majesty's  use,  and  shall 
be  returned  to  the  Court  of  quarter  sessions,  under  the  provisions  of  an 
act  passed  in  the  third  year  of  the  reign  of  King  Greorge  the  Fourth,  intituled 
"An  Act  for  the  more  speedy  Return  and  levying  of  Fines,  Penalties, 
and  Forfeitures,  and  Recognizances  estreated." 

8.  And  be  it  enacted,  that  no  order  or  conviction,  or  proceeding  touch- 
ing the  same  respectively,  shall  be  quashed  for  want  of  form,  or  be  re- 
moved by  certiorari  or  otherwise  into  any  of  her  Majesty's  superior 
Courts  of  record ;  and  that  when  any  distress  shall  have  been  made  for 
levying  any  money  by  virtue  of  this  act  the  distress  itself  shall  not  be 
deemed  unlawful,  nor  the  party  making  the  same  a  trespasser,  on  account 
of  any  defect  or  want  of  form  in  the  summons,  warrant,  conviction,  war- 
rant of  distress,  or  other  proceedings  in  relation  thereto,  nor  shall  the 
party  distraining  be  deemed  a  trespasser  from  the  beginning  on  account 
of  any  irregularity  afterwards  committed  by  him,  but  the  person  aggrieved 
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by  such  irregularity  may  recover  full  satisfaction  for  special  damage  (if 
any)  by  action  on  the  case. 

9.  And  be  it  enacted,  that  the  word  "  manufacturer"  in  this  act 
shall  be  understood  to  mean  any  person  furnishing  the  materials  of  work 
to  be  wrought  into  hosiery  goods,  to  be  sold  or  disposed  of  on  his  own 
account,  and  the  word  "  agent"  to  include  any  person  conveying  or  de- 
livering the  same  to  the  workman,  and  the  word  "  workman"  any  person 
actually  employed  in  the  manufacture  of  the  same. 

10.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  passed  in  the  present  session  of  parliament. 


SCHEDULE. 


If  the  material  to  be  manufactured  be  into  stockings  : 

Guage  :  llibbed  or  plain  :  What  kind  of  material  :  Size  :  Jacks  in 
width :  Mark  :  Length  of  leg  :  Length  of  foot :  Narrowings  in 
leg:  Narrowings  in  heel:  *Narrowings  in  gusset:  Nar-  r^c-->4.-| 
rowings  in  toe  :  Dumps  or  clocks  :  Round  heels  or  toes  :  L  J 
Wrought  heels  or  cut :  Turnings  in  leg  :  Welted  or  not :  Weight 
per  dozen  :  Price  per  dozen  pair  of  making  legs  :  Price  per  dozen 
pair  of  making  feet :  Name  of  party  putting  out  the  work  :  Name 
of  artificer. 

If  the  material  to  be  manufactured  be  into  socks  : 

Guage :  llibbed  or  plain  :  What  kind  of  material ;  Size  :  Jacks  in 
width:  Mark:  Length  of  leg  with  top:  Length  of  foot:  Narrow- 
ings in  heel :  Narrowings  in  gusset :  Narrowings  in  toe :  Cut  or 
wrought  heels :  Cut  or  wrought  feet :  Price  per  dozen  pair : 
Name  of  party  putting  out  the  work :  Name  of  artificer. 

If  the  material  to  be  manufactured  be  into  gloves  : 

Gruage  :  Ptibbed  or  plain  :  What  kind  of  material :  Size :  Jacks  in 
width  of  hand :  Jacks  in  width  of  finijer :  Mark  :  Leutrth  of 
hand;  Length  of  finger:  What  kind  of  welts:  Plaited  or  not: 
What  figure  in  back  of  hand  :  Weight  per  dozen  :  Price  per 
dozen  pair  of  making  hands ;  Price  per  dozen  pair  of  making 
fingers  :  Name  of  party  putting  out  the  work  ;  Name  of  artificer. 

*If  the  material  to  be  manufactured  be  into  shirts  :  r*''^"! 

Gruage :  Ribbed  or  plain :  AVhat  kind  of  material  :  Size  :  L 
Jacks  in  width  of  body  :  Jacks  in  width  of  sleeve  :  Mark :  Length 
of  body  :  Length  of  sleeve :  Fashioned  or  not ;  W^elted  or  not  : 
Weight  per  dozen  :  Price  per  dozen :  Price  per  dozen  of  making 
bodies  :  Price  per  dozen  pair  of  making  sleeves  :  Name  of  party  put- 
ting out  the  work  :  Name  of  artificer. 
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If  the  material  to  be  manufactured  be  into  caps  : 

Guage  :  Ribbed  or  plain  :  Material  :  Jacks  in  width  :  Fashion  : 
Striped  or  plain  :  Weight  per  dozen  :  Price  per  dozen  :  Name  of 
party  putting  out  the  work  :  Name  of  artificer. 

If  the  material  to  be  manufactured  be  into   any  other  description  of 
hosiery. 
Guage  :  Length  :  Width  :  Weight :  Price  :  Fashion  :  Name  of  party 
putting  out  the  work  :  Name  of  artificer. 


8  &  9  Vict.  c.  128. 

An  Act  to  malce  further  Regulations  respecting  the  Tickets  of  Work  to  he 
delivered  to  Silk    Weavers  in  certain  cases.      r9th  August,  1845.] 

Whereas  by  an  act  passed  in  the  fifth  year  of  the  reign  of  King 
j-^rop-i  George  the  Fourth,  intituled  "  An  Act  to  consolidate  and 
L  -■  *amend  the  Laws  relative  to  the  Arbitration  of  Disputes  be- 
tween Masters  and  Workmen/'  it  was  enacted, f^y)  amongst  other  things, 
that  "  with  every  piece  of  work  given  out  by  the  manufacturer  to  a 
workman  to  be  done  there  shall  (if  both  parties  are  agreed)  be  delivered 
a  note  or  ticket  in  such  form  as  the  said  parties  shall  mutually  agree 
upon :"  and  whereas  it  is  expedient  that,  so  far  as  relates  to  silk  weavers, 
such  further  provision  shall  be  made  for  delivery  to  them  of  a  note  or 
ticket  of  work  as  hereinafter  is  expressed :  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
first  day  of  January  in  the  year  one  thousand  eight  hundred  and  forty-five 
when  any  manufacturer  of  silk  goods  or  of  goods  made  of  silk  mixed  with 
other  materials,  or  the  agent  of  any  such  manufacturer,  gives  out  to  a 
weaver  of  such  goods  a  piece  of  warp  to  be  woven,  such  manufacturer  or 
agent  shall  at  the  same  time  deliver  to  such  weaver  (unless  both  parties 
shall  by  writing  under  their  respective  hands  agree  to  dispense  therewith) 
a  printed  or  written  ticket,  signed  by  such  manufacturer  or  agent,  con- 
taining the  following  particulars  of  the  agreement  between  such  man- 
ufacturer or  agent  and  such  weaver  ;  (that  is  to  say,) 
The  count  or  richness  of  the  warp  or  cane : 
The  number  of  shoots  or  picks  required  in  each  inch  : 
The  number  of  threads  of  weft  to  be  used  in  each  shoot : 
The  name  of  the  manufacturer,  or  the  stymie  of  the  firm  under  which 

he  carries  on  business  ; 
The  weaver's  name,  with  the  date  of  the  engagement : 
And  the  price  in  sterling  money  agreed  on  for  executing  each  yard 

(5)  Sect.  18,  ante,  p.  326. 
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imperial  standard  measure  of  thirty-six  incbcs  of  such  work  in  a 

W(  I  rk  m  a  n  11  k  c  m  an  u  c  r  : 
And  sueh  manufacturer  or  agent   delivering  such  ticket  shall   make   or 
cause  to   bo    made,  and  shall  preserve   until   the  work  contracted  to  be 
done  shall  have  been  completed  or  paid  for,  a  duplicate  of  such  note  or 
ticket. 

2,  And  be  it  enacted,  that  in  the  event  of  any  dispute  between  the 
manufacturer  or  his  agent  and  the  workmen,  &Mr\i  ticket  and  the  said 
duplicate  thereof  shall  be  required  to  be  produced^  and  shall,  together  or 
either  of  them  be  evidence  of  all  things  mentioned  therein,  or  respecting 
the  same. 

3.  Provided  always,  and  belt  enacted,  that  where  the  subject  of  dispute 
relates  to  the  alleged  improper  or  imperfect  execution  of  any  work  deliv- 
ered to  any  manufacturer  or  his  agent,  such  piece  of  work  shall  be  pro- 
duced, in  order  to  adjudication,  or  if  not  produced  shall  be  deemed  and 
taken  to  have  been  sufficiently  and  properly  executed. 

*4.  And  be  it  enacted,  that  if  any  of  the  parties  to  the  said  j.^,^,--^ 
complaint  shall  make  oath  before  any  justice  having  cognizance  L  -^ 
of  such  complaint,  that  he  or  she  believes  that  the  attendance  of  any  per- 
son as  a  witness  will  be  material  to  the  hearing  of  such  complaint,  such 
justice  may  summon  such  person  having  been  paid,  or  tendered  a  rca- 
sonable  sum  for  his  expenses,  to  appear  and  give  evidence  on  oath  be- 
fore him  at  a  time  and  place  set  forth  in  the  said  summons ;  and  if  any 
person  so  summoned  shall  not  appear  at  the  time  and  place  set  forth  in 
the  said  summons,  and  shall  not  make  excuse  for  the  default  to  the  satis- 
faction of  such  justice,  and  if  the  duo  service  of  the  summons  be  proved, 
or  if  such  person  appearing  according  to  the  summons  shall  not  submit 
to  be  examined  as  a  witness,  then  such  justice  may  adjudge  such  per- 
son so  making  default  in  appearing  or  refusing,  to  give  evidence  to  pay 
such  penalty  not  exceeding  five  pounds  as  such  justice  shall  think  fit, 
and  the  party  so  adjudged  to  pay  such  penalty  shall  pay  the  same  accord- 
ingly- 

5.  And  be  it  enacted,  that  every  summons  required  by  this  act  shall 
be  served  by  delivering  the  same  to  the  person  summoned,  or  by  leav- 
ing the  same  at  his  or  her  usual  place  of  abode,  twenty-four  hours  at 
least  before  the  time  appointed  by  the  summons  for  such  person  to  ap- 
pear. 

6.  And  be  it  enacted,  that  if  any  such  penalty  or  costs  so  adjudged  by 
any  justice  to  be  paid  is  not  paid  immediately  upon  adjudication  such 
justice  may  issue  his  warrant  to  distrain  and  sell  the  goods  and  chattels  of 
the  person  so  adjudged  to  pay  the  same  for  the  amount  thereof,  with 
costs  and  the  proceeds  of  such  distress,  after  paying  the  penalty  and 
costs,  and  the  costs  of  such  distress  and  sale,  shall  be  paid  over  to  the 
person  convicted  j  and  the  said  penalty  shall  be  paid  over  to  the  sheriff 
or  other  proper  officer  of  the  county,  city,  borough,  or  place  in  which 
such  conviction  shall  take  place,  for  her  Majesty's  use,  and  shall  be  re- 
turned to  the  Court  of  quarter  sessions,  under  the  provisions  of  an  act 
passed  in  the  third  year  of  the  reign  of  King   George  the  Fourth  int!t- 
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uled  "  An  Act  for  the  more  speedy  Return  aud  levying  of  Fines,  Penal- 
ties and  Forfeitures,  and  Recognizances  estreated." 

7.  And  be  enacted,  that  if  any  silk  manufacturer  or  other  party  em- 
ploying, contracting,  or  engaging  with  any  person  for  any  work  in  any 
branch  of  the  said  manufacture,  or  connected  therewith  or  incidental 
thereto,  or  for  specific  work  or  otherwise,  and  whether  such  person  is  to 
he  paid  according  to  the  nature  or  amount  of  the  work  done,  the  time 
employed,  or  any  other  manner,  shall  not  from  time  to  time  pay  and  dis- 
charge all  such  sums  of  money  and  wages  as  shall  be  justly  due  and  payable 
to  any  such  person,  it  shall  be  lawful  for  a  justice  of  the  peace,  on  com- 
plaint made  for  that  purpose,  to  summon  such  manufacturer  or  other 
party  to  appear  at  a  time  and  place  to  be  named  in  such  summons,  and 
for  any  two  or  more  justices  of  the  peace  to  hear  and  determine  such 

.^„,  complaint,  and  order  payment  of  *such  sum  as  shall  appear  to 
L  -^  such  justices  to  be  justly  due  and  payable,  together  with  costs 
for  loss  of  time  and  recovering  the  same,  and  in  default  of  payment 
immediately,  or  within  such  period  as  such  justices  shall  direct,  the  said 
justices  shall  issue  their  warrant  to  levy  the  same  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  manufacturer  or  other  party  ;  and  the 
said  justices,  if  they  shall  think  fit,  may  also,  by  order  in  writing,  au- 
thorize such  person  to  return  his  work  unfinished;  and  such  justices 
shall  also  fine  such  manufacturer  or  other  party  for  such  neglect  of  pay- 
ment, if  the  first  offence  five  pounds,  and  for  the  second  ten  pounds,  and 
five  pounds  extra  for  every  succeeding  offence,  unless  the  said  manufac- 
turer or  other  party  shall  deliver  to  the  said  person  employed  a  notice  in 
writing,  within  four-aud-twenty  hours  after  such  refusal  to  pay  to  the 
said  person  employed  the  amount  of  wages  due,  staling  the  reasons  for 
such  refusal  in  full,  and  that  the  said  manufacturer  or  other  party  in- 
tends to  have  such  work  arbitrated. 

8.  And  be  it  enacted,  that  no  order  or  conviction  or  proceeding  touch- 
ing the  same  respectively  shall  be  quashed  for  want  of  form,  or  be  re- 
moved by  certiorari  or  otherwise  into  any  of  her  Majesty's  superior 
Courts  of  record  ;  and  when  any  distress  snail  have  been  made  for  levying 
any  money  by  virtue  of  this  act  the  distress  itself  shall  not  be  deemed 
unlawful,  nor  the  party  making  the  same  a  trespasser,  on  account  of 
any  defect  or  want- of  form  in  the  summons,  warrant,  conviction,  warrant 
of  distress  or  other  proceedings  in  relation  thereto,  nor  shall  the  party 
distraining  be  deemed  a  trespasser  from  the  beginning  on  account  of  any 
irregularity  afterwards  committed  by  him,  but  the  person  aggrieved  by 
such  irregularity  may  recover  full  satisfaction  for  special  damage  (ii  any) 
by  action  on  the  case. 

9.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  the  present  session  of  parliament. 
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10  &  11  Vict.  c.  29. 

An  Act  to  limit  the  Hours  of  Labour  of  Young  Persons  and  females  in 
Factories.     [^8th  June,  1847.] 

Whereas  an  act  was  passed  in  the  fourth  year  of  the  reign  of  his  late 
Majesty  intituled  ''  An  Act  to  regulate  the  labour  of  Children  and 
Young  Persons  in  the  Mills  and  Factories  of  the  United  Kingdom  ;"{>") 
and  an  another  act  was  passed  in  the  session  of  parliament  held  in  the 
seventh  and  eighth  years  of  the  reign  of  her  present  Majesty,  intituled 
"An  Act  to  amend  the  Laws  relating  to  Labour  in  Factories  ;"(s)  and 
by  the  said  *first  mentioned  act  it  was  provided,  that  no  person  s^rorn 
under  the  age  of  eighteen  years  should  be  employed  in  any  L  'J 
such  mill  or  factory  as  in  the  said  act  is  mentioned,  in  any  such  description 
of  work  as  hereinbefore  specified,  more  than  twelve  hours  in  any  one 
day,  nor  more  than  sixty-nine  hours  in  any  one  week,  except  as  herein- 
after is  provided ;  and  by  the  said  last-mentioned  act  it  was  provided, 
that  no  female  above  the  age  of  eighteen  years  should  be  employed  in 
any  factory  as  defined  by  the  said  act,  save  for  the  same  time  and  in  the 
same  manner  as  young  persons  (by  the  said  act  defined  to  be  persons 
of  the  age  of  thirteen  years  and  under  the  age  of  eighteen  years)  might 
be  employed  in  factories :  And  whereas  it  is  expedient  to  alter  the  said 
acts  for  the  purpose  of  further  restricting  the  hours  of  labour  of  young 
persons  and  females  in  factories  :  be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty  by  and  with  the  advice  and  consent  of  the  lords  spirit- 
ual and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that,  notwithstanding  any  thing  in 
the  said  acts  contained,  from  the  first  day  of  July  one  thousand  eight 
hundred  and  forty-seven  no  person  under  the  age  of  eighteen  years  shall 
be  employed  in  any  such  mill  or  factory,  in  such  description  of  work  as 
in  the  said  first  mentioned  act  is  specified,  for  more  than  eleven  hours  in 
any  one  day,  nor  for  more  than  sixty-three  hours  in  any  one  week,  ex- 
cept as  in  the  said  act  is  provided;  and  that  from  the  said  first  day  of 
July  one  thousand  eight  hundred  and  forty-seven  the  said  two  acts  b3- 
fore  mentioned  shall  in  all  respects  be  construed  as  if  the  provision  in 
the  provision  in  the  said  first  mentioned  act  contained,  as  to  persons  un- 
der the  age  of  eighteen  years  working  in  mills  and  factories  had  been 
confined  to  eleven  hours  instead  of  twelve  hours  in  any  one  day,  and  to 
sixty-three  hours  in  any  one  week  instead  of  sixty-nine  hours. 

2.  And  be  it  enacted,  that  from  the  first  day  of  May  one  thousand 
eight  hundred  and  forty-eight  no  person  under  the  age  of  eighteen  years 
shall  be  employed  in  any  such  mill  or  factory,  in  such  description  of  work 
as  in  the  said  first  mentioned  act  is  specified,  for  more  than  ten  hours  in 
any  one  day  nor  more  than  fifty-eight  hours  in  any  one  week,  except  as 
in  the  said  act  is  provided ;  and  that  from  the  first  day  of  May  one  thou- 
sand eight  hundred  and  forty-eight  the  said  two  acts  shall  in  all  respects 

(r)  Ante,  p.  424.  (s)  Ante,  p.  4G3, 
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be  construed  as  if  the  provision  in  the  said  first  mentioned  act  contained, 
as  to  persons  under  the  age  of  eighteen  years  working  in  mills  and  factories, 
had  been  confined  to  ten  hours  instead  of  twelve  hours  in  any  one  day, 
and  fifty-eight  hours  in  any  one  week  instead  of  sixty-nine  hours. 

3.  And  be  it  enacted,  that  the  restrictions  respectively  by  this  act  im- 
posed as  regards  the  working  of  persons  under  the  age  of  eighteen  years 
shall  extend  to  females  above  the  age  of  eighteen  years. 
*fiim  *'^'  "^^^  ^®  ^^  enacted,  that  the  said  two  hereinbefore  men- 
L  -I  tioned  acts  as  amended  by  this  act,  and  this  act,  shall  be  construed 
together  as  one  act. 

5.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by  any 
act  to  be  passed  in  this  present  session  of  parliament. 


10  &  11  Vict.  c.  70. 

An  Act  to  amend  the  Law  as  to  the  School  Attendance  of  Children  em- 
ployed in  Print  Works.  [22nd  July,  1847.] 

Whereas  it  is  expedient  that  so  much  of  an  act  passed  in  the  ninth  year 
of  the  reign  of  her  Majesty,  intituled  "An  Act  to  regulate  the  Labour  of 
Children,  Young  Persons,  and  Women  in  Print  Works," (<)  as  relates  to 
the  school  attendance  of  children  employed  in  print  works,  should  be 
amended  :  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  that  those  parts  of  the  said  act  which  in  the  copies  thereof  printed 
by  the  Queen's  printer  are  printed  as  separate  clauses,  and  severally  num- 
bered 23,  24,  and  25,  and  also  so  much  of  the  schedule  annexed  to  the 
said  act  marked  (A.)  as  relates  to  certificates  of  school  attendance  shall 
be  repealed  from  and  after  the  first  day  of  August  in  the  year  one  thou- 
sand eight  hundred  and  forty-seven  ;  provided,  that  all  certificates  given 
before  the  said  first  day  of  August  shall  be  as  valid  as  if  this  act  had 
not  been  passed,  and  all  oflfences  committed  before  the  said  first  day  of 
August  against  any  of  the  enactments  hereby  repealed  shall  be  dealt  with 
and  punished  as  if  this  act  had  not  been  passed. 

2.  And  be  it  enacted,  that  the  master  of  any  school  which  shall  be 
attended  by  children  employed  in  a  print  work  shall  keep  a  register  of 
their  names  and  attendance,  and  if  the  inspector  of  the  district  shall  disap- 
prove of  the  form  of  register  adopted  by  the  school  master  it  shall  be  kept 
in  such  other  form  as  the  inspector  may  direct. 

3.  And  be  it  enacted,  that  after  the  said  first  day  of  August  the  occupier 
of  every  print  work  shall,  before  employing  any  child  therein,  obtain  from 
a  schoolmaster  a  certificate,  according  to  one  of  the  forms  and  according 
r*fim  ^^  *^^  directions  given  in  the  ^schedule  marked  (A.)  to  this  act 
L  J  annexed,  that  such  child  had  attended  school  for  at  least  thirty 
days  and  not  less  than  one  hundred  and  fifty  hours  during  the  half-year 
immediately  preceding  the  first  day  of  the  employment  of  such  child,  or 
if  it  shall  have  left  the  said  print  works  and  shall  be  again  employed  there- 

(J.)  Ante,  p.  505. 
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in,  the  said  school  attendance  shall  have  been  dui'ing  the  half-year  imme- 
diately preceding  the  first  day  of  such  re-employment,  and  such  school 
attendance  shall  be  after  the  hour  of  eight  of  the  clock  in  the  morning, 
and  before  the  hour  of  six  of  the  clock  in  the  evening;  but  no  attendance 
of  less  than  two  and  a  half  hours  on  any  one  day  shall  be  reckoned  as  any 
part  of  the  said  one  hundred  and  fifty  hours,  nor  shall  any  attendance  on 
anyone  day  for  more  than  five  hours  be  reckoned  for  more  than  five  hours  ; 
and  a  like  certificate  shall  be  obtained  at  the  beginning  of  each  period  of 
six  calendar  months  during  which  the  employment  of  such  child  shall  be 
continued  in  that  print  work ;  and  such  occupier  shall  keep  every  such 
certificate  so  long  as  such  child  shall  continue  in  his  employment  for  twelve 
calendar  months  after  the  date  thereof,  and  shall  produce  the  same  to  any 
inspector  or  sub-inspector  when  required  during  such  period. 

4.  And  be  it  enacted,  that  from  and  after  the  said  first  day  of  August 
the  forms  of  certificates  of  school  attendance  of  children  employed  in  print 
works  shall  be  in  one  of  the  forms  given  in  the  schedule  marked  (A,) 
annexed  to  this  act. 

5.  And  be  it  enacted,  that  this  act  and  the  said  act  as  amended  by  this 
act  shall  be  construed  together  and  as  one  act. 

6.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  this  session  of  Parliament. 
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*ir. — Form  of  School  Certificate  icJiich  mciy  he  used  when  two  p^rjq-i 
or  more  Children  em]]Ioi/cd  in  the  same  Print  Wor?c  attend  the  L  J 
same  School. 

I  hereby  certify,  that   the  children   whose  names  are    underwritten, 
employed  in  the  print  work  of  at  in  the  parish  of 

and  county  of  attended^for  the  number  of  hours  and  at  the  time 

specified  in  the  columns  opposite  to  their  respective  names,  at  the   school 
kept  by  me  at  in   the  parish  of  and  county  of 

During  the  week  ending  on  Saturday  the  day  of  18 


C'liild's  Name. 

Mond. 

Tucs. 

Wedns. 

Thurs. 

Friday. 

Salur. 

Total 
No.  of 
hours 

Sur- 
name. 

Chris- 
tian 
Name. 

E 
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e2 
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fa 
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Eh 
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E 
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O 

E- 

during 

this 

week. 

• 

This 


day 


Sicned 
18 


Schoolmaster 


General  Directions  applicahle  to  hoth  Forms. 

In  the  columns  headed  with  the  days  of  the  week,  the  hours  of  attend- 
ance shall  be  stated  ;  as  thus,  from  Nine  to  Twelve,  or  from  Two  to 
Five,  or  any  other  time,  as  the  case  may  be ;  and  the  schoolmaster  shall, 
in  his  own  handwriting,  fill  up  the  date  when  the  week  ends  during  any 
part  of  which  the  child  shall  have  attended  his  school. 

The  hours  of  school  attendance,  or  the  word  "  absent"  shall  be  stated 
in  the  column  for  each  day,  in  the  handwriting  of  the  schoolmaster; 
and  no  certificate  shall  be  valid,  unless  the  schoolmaster  shall  in  his  own 
handwriting  subscribe  to  it  his  Christian  and  surname  in  full,  ailixing  the 
date  when  he  siius  the  same. 
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[*544]  *13  &  14  Vict.  c.  54. 

An  Act  to  amend  the  Acts  rdatimj  to  Lahourin  Factories. 
[5th  August,  1850.] 

Whereas  by  an  act  passed  in  the  fourth  year  of  the  reign  of  his  late 
Majesty,  intituled,  '<  An  Act  to  regulate  the  Labour  of  Children  and 
Young  Persons  in  the  Mills  and  Factories  of  the  United  Kingdom,"  it 
was  enacted, (»)  that  no  person  under  the  age  of  eighteen  years  should 
be  employed  in  any  mill  or  factory  as  in  the  said  act  mentioned,  in  any 
such  description  of  work  as  therein  specified,  more  than  twelve  hours  in 
any  one  day,  except  as  thereinafter,  provided  :  and  whereas  by  an  act 
passed  in  the  seventh  year  of  the  reign  of  her  present  Majesty,  intituled 
"  An  Act  to  amend  the  Laws  relating  to  Labour  in  Factories,"  it  was 
enacted, (i;)  that  the  hours  of  work  of  children  and  young  persons  in 
every  factory  should  be  reckoned  from  the  time  when  any  child  or 
young  person  should  first  begin  to  work  in  the  morning  in  such  factory  ; 
and  by  the  same  act  it  was  enacted, (^it;)  that  no  female  above  the  age  of 
eighteen  years  should  be  employed  in  any  fictory,  save  for  the  same  time 
and  in  the  same  manner  as  young  persons  might  be  employed  in  facto- 
ries :  and  whereas  by  an  act  passed  in  the  tenth  year  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  to  limit  the  Hours  of  Labour  of 
young  Persons  and  Females,  in  Factories,"(.r)  the  hours  of  labour  of 
young  persons  and  females  in  factories  were  further  restricted  as  therein 
is  n>entioned  :  and  whereas  it  is  expedient  to  amend  the  said  hereinbe- 
fore recited  acts :  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal  and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that,  save  as  hereinafter  mentioned,  so  much  of 
the  said  acts  as  restricts  or  limits  the  hours  of  the  employment  or  la- 
bour of  young  persons,  and  of  females  above  the  age  of  eighteen  years, 
shall  be  repealed,  and  after  the  passing  of  this  act,  no  young  person,  and 
no  female  above  the  age  of  eighteen  years,  shall  be  employed  in  any 
factory  before  six  of  the  clock  in  the  morning  or  after  six  of  the  clock 
in  the  evening  of  any  day  (save  to  recover  lost  time  as  hereinafter 
provided,)  and  no  young  person,  and  no  female  above  the  age  of  eighteen 
5'ears  shall  be  employed  in  any  factory,  either  to  recover  lost  time  or  for 
any  other  purpose,  on  any  Saturday  after  two  of  the  clock  in  the  after- 
noon. 

2.  And  be  it  enacted,  that  so  much  of  the  said  secondly  recited  act  as 
r<  "I'H  requires  notice  in  the  form  given  in  the  schedule  *(C.)  to  such 
L  J  act  of  the  hours  of  work  of  all  young  persons,  and  females 
above  the  age  of  eighteen  years,  employed  in  the  factory,  to  be  hung  or 
fixed  up  in  any  factory,  and  so  much  of  the  same  act  as  enacts  that  in 
any  complaint  of  the  employment  of  any  person  in  a  factory  otherwise 
than  is  allowed  by  that  act  the  time  of  beginning  work  in  the   morning 

(;/)  Sect.  2,  ante,  p.  42.5.  («)  Sect.  20,  ante,  p.  472. 

(w)  Sect.  32,  ante,  p.  475.  {x)  See  the  act,  ante,  p.  538. 
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which  shall  be  stated  in  any  notice  fixed  up  in  the  fjictory,  signed  by  the 
occupier  or  his  agent,  shall  be  taken  to  be  the  time  when  all  persons  in 
the  factory,  except  children  beginning  to  work  in  the  afternoon,  began 
work  on  any  day  subsequent  to  the  date  of  such  notice,  so  long  as  the 
same  continued  fixed  up  in  the  factory,  shall  be  repealed. 

3.  And  whereas  by  the  said  secondly  recited  act  it  was  enacted,  that 
the  times  allowed  for  meal  times,  as  provided  by  the  said  firstly  recited  act, 
should  be  taken  between  the  hours  of  half  past  seven  in  the  morning 
and  half  past  seven  in  the  evening:  be  it  enacted,  that  the  times  allowed 
for  such  meal  times  as  aforesaid  shall  be  taken  between  the  hours  of 
half  past  seven  in  the  morning  and  six  in  the  evening ;  and,  subject  to 
such  alteration  as  aforesaid,  all  the  provisions  of  the  said  firstly  and 
secondly  recited  acts  concerning  meal  times  and  notice  of  meal  times  shall 
remain  applicable  to  all  young  persons,  and  to  all  females  above  the  age 
of  eighteen  years,  employed  in  any  factory. 

4.  And  whereas  by  the  said  secondly  recited  act  it  was  enacted,  that  in 
any  factory  in  which  any  part  of  the  machinery  was  moved  by  the  power 
of  water  the  time  which  should  have  been  lost  by  stoppages  from  want 
of  water,  or  from  too  much  water,  might  be  recovered  within  six  months 
next  after  the  stoppage,  between  the  hours  specified  in  the  said  firstly  re- 
cited act  as  those  within  which  time  lost  by  drought  or  excess  of  water 
might  be  recovered,  and  that  in  order  to  recover  time  so  lost  any  child 
or  young  person  might  be  employed  one  hour  in  each  day  more  than  the 
time  to  which  the  ordinary  labour  of  children  and  young  persons  respec- 
tively was  restricted  by  law,  except  on  Saturday :  be  it  enacted  that  no 
young  person,  and  no  female  above  the  age  of  eighteen  years,  shall,  in 
order  to  recover  time  so  lost  as  aforesaid,  be  employed  after  seven  of  the 
clock  in  the  evening  of  any  day ;  and  the  times  before  six  of  the  clock 
in  the  morning  and  after  six  of  the  clock  in  the  evening  during  which 
any  such  young  person  or  female  is  so  employed  in  any  day  shall  not 
exceed  one  hour. 

5.  And  whereas  by  the  secondly  recited  act  it  was  enacted,  that  in 
any  factory  in  which  any  part  of  the  machinery  was  moved  by  the 
power  of  water,  when  the  stream  was  so  diminished  by  drought  or  swol- 
len by  flood  during  any  part  of  the  day  that  any  part  of  the  manufac- 
turing machinery  driven  by  the  waterwheel  has  been  stopped  by  reason 
of  such  drought  or  flood,  the  young  persons  who  would  have  been  em- 
ployed at  such  machinery  might  recover  such  lost  time  during  the  night 
next  following  the  said  day,  unless  the  said  day  were  Saturday  ;  provi- 
ded that  no  *such  young  person  should  be  employed  during  any  r-^^r -p-i 
twenty-four  consecutive  hours  for  a  greater  number  of  hours  *-  -' 
than  that  to  which  the  ordinary  daily  labour  of  such  young  persons  in 
factories  was  otherwise  restricted  in  law,  and  that  no  young  person  so 
employed  in  the  night  should  work  more  than  five  hours  without  an  en- 
tire cessation  from  work  of  at  least  thirty  minutes  :  be  it  enacted,  that 
for  the  purposes  of  the  last  recited  enactment  the  word  <<  night"  shall 
include  the  whole  period  between  six  of  the  clock  in  the  evening  and  six 
of  the  clock  in  the  morning ;  and  no  young  person,  and  no  female  above 
the  age  of  eighteen  years,  shall  be  employed  to  recover  such  lost  lime  as 
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last  aforesaid  during  any  twenty-four  consecutive  hours  for  more  than 
ten  hours  and  half  of  another  hour;  and  save  as  hereinbefore  mentioned, 
young  persons  and  temales  may  be  employed  to  recover  lost  time  accor- 
ding to  the  provisions  of  the  said  secondly  recited  act. 

6.  Provided  always,  and  be  it  enacted,  that  during  all  or  part  of 
the  period  between  the  thirtieth  day  of  September  of  any  year  and  the 
first  day  of  April  of  the  following  year,  young  persons,  and  females 
above  the  age  of  eighteen  years,  may  be  employed  except  on  Saturday, 
between  the  hours  of  seven  of  the  clock  of  the  morning  and  seven  of 
the  clock  of  the  evening,  instead  of  the  hours  hereinbefore  limited, 
under  the  following  regulations  and  conditions;  (that  is  to  say)  notice 
signed  by  the  occupier  of  any  factory,  or  his  agent  of  the  intention  to 
employ  young  persons  and  females  under  this  provision  specifying  the 
period,  not  being  less  than  one  month,  during  which  they  are  to  be  so 
employed  in  such  factory,  shall  be  given  to  one  of  the  inspectors  of  fac- 
tories, and  a  notice  to  the  like  effect,  in  such  form  as  shall  be  approved 
by  such  inspector,  and  signed  by  such  occupier,  or  his  agent,  and  by 
such  inspector,  shall  be  hung  or  fixed  up  and  during  the  period  specified 
in  the  notice  shall  be  fixed  up,  according  to  the  directions  for  other  no- 
tices in  the  said  secondly  recited  act,  in  such  factory ;  and  during  the 
period  specified  in  such  notice  young  persons,  and  females  above  the  age 
of  eighteen  years,  may  be  employed  in  such  factory  after  six  of  the  clock 
and  not  later  than  seven  of  the  clock  in  the  evening  of  any  day,  except 
Saturday;  and  during  the  period  specified  in  such  notice  (save  to  recover 
lost  time  as  herein  provided)  no  young  person,  and  no  female  above  the 
age  of  eighteen  years,  shall  be  employed  in  such  factory  before  seven  of 

'  the  clock  of  the  morning  of  any  day,  except  Saturday ;  and  the  pro- 
visions hereinbefore  contained  shall,  as  to  every  day,  except  Saturday, 
during  the  period  specified  in  such  notice,  take  efi'ect  as  if  seven  of  the 
clock  in  the  morning  and  seven  of  the  clock  in  the  evening  were  through- 
out substituted  for  six  of  the  clock  in  the  morning  and  six  of  the  clock 
in  the  evening  respectively. 

7.  And  whereas  by  the  said  secondly  recited  act  it  was  enacted,  that 
r*^I-l  ^^^  child  above  eleven  years  of  age,  employed  *solely  in  wind- 
L  J  ing  and  throwing  of  raw  silk,  and  who  shall  have  obtained  the 
surgical  certificate  required  by  this  act  of  his  having  completed  his 
eleventh  year,  may  work,  without  any  proof  of  having  attended  a  school, 
for  any  time  not  exceeding  ten  hours  on  any  working  day,  but  not  after 
half  past  four  of  the  clock  of  the  afternoon  of  any  Saturday  :  and  where- 
as it  is  expedient  that  so  much  of  the  said  recited  act  should  be  repealed : 
be  it  therefore  enacted,  that  so  much  of  the  said  act  as  is  hereinbefore 
recited  shall  be  and  the  same  is  hereby  repealed ;  and  in  lieu  thereof 
it  shall  be  lawful  for  any  child  employed  solely  in  the  winding  and  throw- 
ing of  raw  silk,  who  shall  have  obtained  the  surgical  certificate  required 
by  the  said  secondly  recited  act  of  his  having  completed  his  eleventh 
year,  to  be  employed  in  all  respects  as  young  persons  may  be  employed 
under  this  act. 

8.  And  be  it  enacted,  that  every  young  person,  and  every  female  above 
the  age  of  eighteen  years,  who  shall  be  employed  in  any  factory,  or  shall 
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he  allowed  to  remain  in  any  room  where  any  manufacturing  process  is 
then  carried  on  in  any  factory,  during  any  part  of  the  times  which  by  the 
notice  then  fixed  up  in  such  factory  in  that  behalf  are  mentioned  as  the 
times  allowed  for  meals,  shall  be  deemed  to  be  employed  contrary  to  the 
provisions  of  the  said  recited  acts  as  amended  by  this  act. 

9.  And  be  it  enacted,  that  the  three  hereinbefore  recited  acts  as  amen- 
ded by  this  act,  and  this  act,  shall  be  construed  together  as  one  act,  and 
in  all  respects  as  if  the  provisions  hereinbefore  contained  had  been  contained 
in  the  secondly  hereinbefore  recited  act :  provided  nevertheless,  that 
nothing  herein  contained  shall  apply  to  any  offence  committed  under  the 
said  recited  acts  before  the  passing  of  this  act,  or  to  any  proceedings  taken 
under  any  of  the  said  acts,  and  pending  at  the  time  of  the  passing  of  this 
act. 

10.  And  be  it  further  enacted,  that  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  present  session  of  Parliament. 


14  &  15  Vict.  c.  11. 

An  Act  for  the  better  Protection  of  Persons  under  the  Care  and.  Control 
of  others  as  Api^rentices  or  Servants;  and  to  enable  the  Guardians  and 
Overseers  of  the  Poor  to  institute  and  conduct  Prosecutions  in  certain 
Cases.Qj)  [20th  May,   1851.] 

Whereas  it  is  expedient  to  make  provision  for  the  better  protection  of 
persons  who  are  under  the  care  and  control  of  *others  as  appren-  1--^^  jq-, 
tices  or  servants  :  be  it  therefore  enacted  by  the  Queen's  most  ex-  L  -I 
cellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same, 

1.  That  where  the  master  or  mistress  of  any  person  shall  be  legally  liable 
to  provide  for  such  person,  as  an  apprentice  or  as  a  servant,  necessary  food 
clothing,  or  lodging,  and  shall  wilfully  and  without  lawful  excuse  refuse 
or  neglect  to  provide  the  same,  or  where  the  master  or  mistress  of  any 
such  person  shall  unlawfully  and  maliciously  assault  such  person  whereby 
the  life  of  such  person  shall  be  endangered,  or  the  health  of  such  person 
shall  have  been  or  shall  be  likely  to  be  permanently  injured,  such  master 
or  mistress  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable  to  be  imprisoned,  with  or  without  hard  labour,  in  the  com- 
mon gaol  or  house  of  correction,  for  any  term  not  exceeding  three  years. 

2.  That  the  costs  and  expenses  of  the  prosecution  of  any  such  misde- 
meanor as  aforesaid  maybe  allowed  and  ordered  by  the  Court  before  which 
the  indictment  shall  be  tried,  in  like  manner  as  the  costs  of  the  prosecution 
in  certain  cases  of  misdemeanor  under  the  act  of  the  seventh  3'ear  of  the 
reign  of  King  George  the  Fourth,  chapter  sixty-four,  or  may  be  allowed 
and  ordered  by  the  court  of  Queen's  Bench,  in  case  the  indictment  shall 
have  been  removed  into  that  Court,  to  be  paid  by  the  treasurer  of  the 
county  or  other  officer  who  would  have  been  liable  to  pay  under  the  order 

iy)  Sec  ante,  p.  117. 
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of  the  Court  in  which,  but  for  such  removal,  the  indictment  would  have 
been  tried. 

3.  That  the  guardians  of  every  union  and  of  every  separate  parish 
under  the  management  of  a  board  of  guardians,  and  the  overseers  of  every 
parish  not  in  union  or  under  the  management  of  a  board  of  guardians, 
shall  provide  and  keep  a  book  or  books,  and  shall  cause  to  be  registered 
therein  the  name  of  every  young  person  under  the  age  of  sixteen  who 
shall  thereafter  be  hired  or  taken  as  a  servant  from  the  workhouse  of  such 
union  or  parish,  together  with  several  other  particulars  specified  in  the 
schedule  hereunto  annexed ;  and  every  such  entry  shall  be  signed  by  the 
presiding  chairman  of  such  board  of  guardians  at  an  ordinary  meeting 
thereof,  or  by  some  one  of  such  overseers ;  provided  that  nothing  herein 
contained  shall  be  taken  to  supersede  or  affect  the  obligation  to  keep  such 
register  of  poor  children  apprenticed  by  overseers  or  guardians  as  is  requir- 
ed by  the  statute  of  the  forty-second  year  of  King  George  the  Third, 
chapter  forty-six,  and  the  statute  of  the  eighth  year  of  Queen  Victoria, 
chapter  one  hundred  and  one. 

4.  That  where  any  young  person  under  the  age  of  sixteen  shall  have 
been  or  shall  be  hired  or  taken  as  a  servant  from  the  workhouse  of  any 
union  or  parish,  or  shall  have  been  or  shall  be  bound  out  as  an  apprentice 
by  the  guardians  of  any  union,  or  guardians  or  overseers  of  any  parish,  it 
r*^4q  shall  be  lawful  for  *such  guardians  or  overseers  respectively  and 
L  they  are  hereby  required,  so  long  as  such  young  person  shall  be 
under  the  age  of  sixteen,  and  shall  be  known  to  them  to  reside  as  servant  or 
apprentice  in  the  same  service  into  which  such  young  person  shall  have  so 
gone  as  a  servant  from  such  workhouse  or  as  such  apprentice  within  such 
union  or  parish  respectively,  or  within  five  miles  of  any  part  of  such  union 
or  parish,  to  cause  the  relieving  officer,  or,  where  there  is  no  relieving  officer, 
then  some  other  officer  duly  authorized  for  the  purpose,  to  visit  such  young 
person  at  least  twice  in  every  year,  and  to  report  to  them  in  writing  whether 
he  has  found  reason  to  believe  that  such  young  person  is  not  supplied  with 
necessary  food,  or  is  subjected  to  cruel  or  illegal  treatment  in  any  respect. 

5.  That  where  any  young  person  under  the  age  of  sixteen  shall  here- 
after be  hired  or  taken  as  a  servant  from  the  workhouse  of  any  union  or 
parish,  or  shall  be  bound  out  as  an  apprentice  by  the  guardians  of  any 
union,  or  by  the  guardians  or  overseers  of  any  parish,  and  the  residence 
of  the  master  or  mistress  shall  be  more  than  five  miles  from  any  part  of 
such  union  or  parish,  then  a  written  notice  of  such  hiring,  taking,  or 
binding,  specifying  the  name  and  age  of  the  apprentice  or  servant,  and 
the  name,  description,  and  residence  of  such  master  or  mistress,  shall 
be  forthwith  sent  from  such  guardians  or  overseers  to  the  guardians  or 
overseers  of  the  union  or  parish  in  which  such  master  or  mistress  shall 
reside :  and  thereupon  it  shall  become  the  duty  of  such  last-mentioned 
guardians  or  overseers  to  cause  the  particulars  contained  in  such  notice  to 
be  registered  in  some  book  or  books,  to  be  provided  by  them  for  the  pur- 
pose, together  with  the  name  of  the  union  or  parish  from  which  such 
notice  shall  have  been  received ;  and  such  last-mentioned  guardians  or 
overseers  shall  cause  such  young  person  to  be  visited  as  frequently  and 
iu  the  same  manner  in  all  respects  as  if  such  young  person  had  been  hired 
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or  taken  from  their  own  workhouse,  or  had  been  bound  out  as  an  appren- 
tice bj  themselves. 

6  That  where  any  complaint  shall  be  made  of  an  offence  against  this 
act,  or  of  any  bodily  injury  inflicted  upon  any  poor  person  under  the 
age  of  sixteen  years,  for  which  the  party  committing  it  is  liable  to  be 
indicted,  and  the  circumstances  of  which  oiFence  amount  in  point  of  law 
to  a  felony  or  an  attempt  to  commit  a  felony,  or  an  assault  with  intent 
to  commit  a  felony,  and  two  justices  of  the  peace  before  whom  the  exam- 
ination is  taken  shall  certify  under  their  hands  that  they  deem  it  neces- 
sary for  the  purposes  of  public  justice  that  the  prosecution  should  be  con- 
ducted by  the  guardians  of  the  union  or  of  the  parish,  or  where  there 
are  no  guardians  by  the  overseers  of  the  parish,  in  which  the  offence 
shall  have  been  committed,  such  guardians  or  overseers,  as  the  case  may 
be,  shall  upon  personal  service  of  such  certificate  or  a  duplicate  thereof 
upon  the  clerk  of  such  guardians,  or  upon  any  one  of  such  overseers, 
conduct  the  prosecution,  and  shall  pay  the  costs  reasonably  and  properly 
incurred  *by  them  therein  (so  as  the  same  shall  not  be  allowed  rjuccfw-i 
to  them  under  any  order  of  the  Court  trying  the  indictment,  or  •-  J 
of  the  Court  of  Queen's  Bench),  out  of  the  common  fund  of  the  union, 
or  out  of  the  funds  in  the  hands  of  the  guardians  or  overseers  (as  the 
case  may  be)  of  such  parish. 

7.  That  in  the  case  of  a  union  or  parish  under  a  board  of  guardians 
the  clerk  or  some  other  officer  of  such  union  or  parish,  and  iu  the  case  of 
a  parish  not  under  a  board  of  guardians  one  of  the  overseers  thereof, 
may,  if  such  two  justices  of  the  peace  before  whom  the  examination  is 
taken  shall  deem  it  necessary  for  the  purposes  of  public  justice  and  shall 
certify  as  hereinbefore  mentioned,  be  bound  over  to  prosecute. 

8.  That  the  words  "guardians,"  "union,"  "overseers,"  "justices  of 
the  peace,"  "  officer,"  "  poor,"  "  parish,"  and  "  workhouse,"  used  in 
this  act,  shall  be  construed  in  like  manner  as  in  the  act  of  the  fifth  year 
of  the  reign  of  King  William  the  Fourth,  chapter  seventy-six. 

9.  That  this  act  shall  extend  only  to  England  and  Wales. 
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ACTION  BY 

Master  v.  Servant, 

for  refusinsr  to  serve,  65. 
frrnss  negliirence,  65. 
indemnity  from  consequences 
oft^ervanl's  negligence,  66. 
fraud  or  misfeasance,  65, 
not  for  accident,  65. 

or    soliciting    future    custom 
from    master's   customers, 
66. 
for  money  had  and  received,  67. 
servant   cannot   set    up    jus 

tertii,  67. 
presumption  of  payment  from 
course  of  dealing,  68. 
Master  v.  Third  Person,  77. 
for  enticino"  away,  78, 

or  harbouring  servant,  79. 
servant's  earnings,  80. 

persunal   injuries  to  servant, 

83. 
seduction  of  female  servant, 
or  child,  85. 
Servant  v.  Muster, 

for  refusing  to  receive  him,  f'2, 
wrongful  discharge,  9:-i,  95. 
wages  in  such  case,   95,  96, 

97. 
wages,      109.        And      See 

Wages. 
not  supplying  food  and  medi- 
cine, 1 16. 
indemnity  from  consequences 
of  obeying  master's  orders, 
121. 
Servant  v.  Third  Person, 

for    loss   of  his    luggage,    where 
mastpr  paid  carriage,  2\'i. 
Third  Person  v.  Master, 

upon  contract  of  servant,  122. 


when    made    in    servant's 
name,  132. 
warranty  of  servant,  129. 
for  tnrts  of  servant,  151. 
Third  Person  v.  Servant, 
upon  contracts  made   in   his  mas- 
ter's behalf;  194. 

bills  of  exchange,  106. 
for  money  paid   to  servant  on  ac- 
count of  his  master,  200. 

if  paid  over   to  his  master, 

202. 
if  paid    by  mistake  and  not 
paid  over,  206. 
for  money    given    to  servant    by 
master  to  be  paid  to  third  per- 
sons, 208. 
for   money    obtained    wrongfully 

by  servant,  203,  205. 
for  torts  of  servant,  212. 
misfeasance,  213. 
nonfeasance,  213. 
fraud,  218. 
ADxMISSION, 

of  liability,  effect  of  when  made 
by  master,  125. 

not  always  an  estoppel,  125. 
by  servant  when  not  binding 
on  master,  130. 
AGENT.     See  Servant. 

siffnature  of  agreement  by,  25. 
APPRENTICE, 

contract  of  hiring  and  service  by, 
o 

infant  may  bind  himself,  or  take, 
6. 

not  liable   on   covenants,  7, 

n.  (^O- 
power  of  master  to  correct,  68. 
not  discharge,   69,  n.  (//(). 
75. 
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API'RENTlCE.—cojitinued. 

disputes  between,  and  their  mas- 
ters, :«)(). 
or  servant,  39. 
parish  apprentices,  8,  n.  (r). 
bound  to  sea  service,  ib. 
to  watermen,  &.C.,  on  tiic  Thames, 

ib. 
under   General     Merchant    Sea- 
men's Act,  lb. 
to  chimney-sweeps,  ib. 
neglecting  to   supply  with  suffi- 
cient food,  117,  547. 
is  a  servant  within  statutes  of  em- 
bezzlement, 275. 
power  of  justices   to  discharge, 
304. 

order  clothes  to  be  given  up 
and  return  of  premium, 
31)4,  n. 
order  payment  of  wages  to, 

309, 
punish,  304,  309. 
ARBITRA'IION, 

of  disputes  between  masters  and 

servants,  318. 
what  disputes  may   be   referred, 

318. 
appointment  of  referees,  319. 
meetings  and  proceedings  of  arbi- 
trators, 321. 
award,  how  enforced,  327. 
ASSAULT, 

by  servant  on  master,  256. 

in   pursuance  of  conspiracy  to 

raise  wages,  25G. 
admission    to    bail    of   servant 
ciiarged  with,  256,  n.  (d). 
ASSIGN  fc:KS, 

of  insolvent  or  bankrupt  not  en- 
titled to  wages  of  his  personal 
labour,  14. 
entitled  to  stipulated  penalty  for 
not  employing  bankrupt,  14. 
ATTORNEY, 

to  corporation  can  only  be  appoin- 
ted by  deed,  except  in  London, 
9. 
AUTHORITY.     And  see  Liability. 
of  servant,  rule  as  to  extent  of  im- 
plied, 125. 
AWARD.     See  Arbilralion. 

form  of,  when  disputes  referred  to 
arbitration,  327. 

BAIL, 

justices  have  discretion  in  ad- 
mitting to,  persons  charged 
with   assault   in    pursuance  of 


conspiracy  to  raise  wages,  256, 
n.  {d). 
BANKRUPT, 

may  sue  for  wages    for  his  own 

personal  labour,  14. 
but    not   for  liquidated    damages 
on  breach  of  contract  to  employ, 
14. 
when    liable   to  pay  wages  after 
bankruptcy,  15,  107. 
BANKRUPTCY  OF  MASTER, 

provisions  of  Bankrupt  Act  for 
wages  of  clerks  and  servants, 
106. 

labourers  and  workmen.  111. 
practice  previous   to  6  Geo.  4,  c. 

16,  s.  48,-107. 
service,  to  come  within  the  act, 
must  be  under  a  contract,  100. 
what    contracts  within    the    act, 
109. 

not  within  it,  110. 
out  of  what  money  wages  to  be 

paid,  111. 
where  dispute  referred  to  arbitra- 
tion under  5  Geo.   4,  c.  96, — 
325. 
BILL  OF  EXCHANGE, 

liability  of  servant    upon,  when 
drawn  on  behalf  of  master,  196. 
master   on,  when  drawn   by 
servant,  127,  128,  140. 
after  discharge,  143. 
BURGLARY, 

by  servant  in  master's  house,  256. 

CARRIER, 

liable  for  acts  of  servant,  154,  213, 

by  land,  limitation  of  liability, 
153,  n.  (2). 

water,  154,  n.  (a), 
liable   to  servant  for    loss   of  his 
luggage,    though    master   paid 
the  fare,  213,  n,  (o). 
CERTIFICATE.     See  Bankrupt. 
of  third  person  when  necessary  to 

entitle  servant  to  wage.^^,  104. 
to  prevent  settlement,  360,  n.  (/). 
CHARACTER.     And  see  Seduction. 
master  not  bound  to  give  discharg- 
ed servant  any,  222. 

when    he  does,  communica- 
tion privileged,  223. 
no  action  lies  for  false  character 
unless  maliciously  given,  223, 
224. 

mere  falsehood  not  sufficient 
to  sustain  action,  223, 224. 
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CHARACTER— coiUinued. 

nor   that  facts   consistent 
with  malice,  225. 
cases  shewing  nialice,  226. 
facts  not  shewing  malice,  232. 
privilege  threefold, 

1.  Communications  made  in  dis- 
charge of  public  duty,  234. 

in  course  of  judicial  pro- 
ceedings, 234. 

2.  In  discharge  of  private  duty, 

236. 

master  to  friend  of  servant, 
236. 

other  servants,  238. 

tenant  to  landlord  respect- 
ing his  servant,  239. 

stranger  to  master,  240. 

3.  Cases  in  which   interest  is 

concerned,  241. 

Complaints  made  to  master 

with  a  view  to  redress,  242. 

where  communication  privileged 

presence  of  third  party  does  not 

make  it  less  so,  243. 

when  not  privileged,  245.     And 

See  Slander. 
making   indorsement    upon   ser- 
vant's written  character,  250. 
liability  consequent  on  giving  false 
character,  251. 
CHASTISEMENT, 

of  servant,  68. 
COHABITATION, 

agreement  for,  void,  23. 
COMBINATION, 

amongst  masters  and  workmen, 

331. 
mere  combination  to  raise  or  lower 
wages  not  illegal,  338. 

when  it  becomes  so,  332,  338. 
COMMISSION, 

remuneration  of  servant  by,  does 
not  .iiake  him  a  partner,  35. 
COMMISSIONERS.      See      Public 
Officers. 
when  not  liable  for  acts  of  persons 
obeying  their  orders,  182. 
COMMITMENT, 

of  servant  under  4  Geo.  4,  c.  34, — 

315. 
should  agree  with  conviction,  317. 
CONDITIONAL, 

hiring  not  less  yearly  because,  43. 
CONSIDERATION, 

must  appear  in  contracts  of  hiring 

within  Statute  of  Frauds,  20. 
when  necessary  to  support  agree- 
ments   in    restraint    of   trade, 
58. 
March,  1852.— 29 


Courts  will  not  inquire  into  ade- 
quacy of,  23,  .58. 
must  not  be  illegal,  23,  58. 
CONSPIRACY, 

to  dictate  to  master  what  work- 
men he  shall  employ,  340. 
to  raise  wages,  341. 
to  depart  from   service  no  good 
reason  for  discharging  servant, 
nnless acted  on,  93. 
what  is  a,  341. 
CONTRAC'I'    OF     HIRING    AND 
SERVICE, 
parties  to  the  contract,  1. 
servant  must  be  sui  juris,  or  hiring 
would  not  confer  a  settlement, 
1. 
by  married  women,  3. 
infants,  0. 
lunatics,  8, 
corporations,  9. 
bankrupts  and  insolvents,  14. 
requisites  of,  at  common  law,  10. 
writing,    when    necessary — 
Statute  of  Frauds,  17. 
in  cases  under  4  Geo.  4, 
c.  34,-313. 
stamp,  25. 
construction  of, 

parol  evidence,  when  admis- 
sible   to    explain  written 
contract,  27. 
partner  or  servant,  interse,  30. 

in  criminal  cases,  33. 
as  regards  third  persons,  35. 
apprentice  or  servant,  39. 
tenant  or  servant,  40. 
effect  of  general  hiring,  41. 
master  may  not  be  bound  to  find 
employment,  though  bound  to 
pay  wages,  48. 
Courts  disposed  to  imply  contract 

to  find  work,  50. 
agreements  in  restraint  of  trade 
in,  51. 
general  restraint  void,  51. 
partial    restraint   upheld    in 

some  cases,  53. 
what  reasonable,  58. 
CONTRACTOR, 

persons  employing,  not  generally 
liable  for  acts  of  his  servants, 
168. 
but  may  render  himself  liable, 
169. 
CONVICT, 

contract  of  hiring  by  wife  of,  5. 
CONVICTION, 

of  servant,  when   exemption   of 
master,  150. 
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CONYICTION— continued. 
if  fraudulent,  quashed,  150. 
under  4  Geo.  4,  c.  34, — 315. 
CORPORATION, 

servants  to,  in   general,  must  be 
appointed  by  deed,  9. 
so,  attorneys,  except  in  London, 
9. 

exception  in  cases   of  in- 
ferior servants,  10. 
trading  corporations,  12. 
under  Companies  Clau- 
ses Consolidation  Act, 
13. 
Joint  Stock  Companies 
Act,  13. 
power  to  appoint  servants  without 
seal   only  applies  to  ordinary 
servants,  13. 
liable  in  tort  for  acts  of  servant, 
though  not  appointed  by  deed, 
11  note(/). 
CORRECTION, 

of  servant  by  master,  68. 
CRIMINAL, 

responsibility  of  master  for  acts  of 
servant,  143. 

of  servant  for  acts  done 
by  command  of  master, 
20  9. 
And  se  e  Offences. 
CUSTOM, 

evidence  of,  admissible  to  explain 
contract,  28. 
CUSTOMS, 

embezzlement  by  officers,  of,  293. 
CUSTOMERS, 

contract  not  to  solicit  masters,  60. 
servant   not  liable   for   solicting 
future  business  from  master's, 
66. 

DAMAGES, 

in   action  for  wrongful  discharge, 
98. 

seduction,  86. 
DEATH, 

of  master,  discharges  servant,  111. 
revocation  of  servant's  authority 
to   pledge    master's    credit, 
143. 
of  servant,  115. 
DEBAUCHING, 

female  servant.     See  Seduction. 
DEED, 

hiring  by.  Statute  of  Frauds  does 
not  apply  to,  19. 
DISCHARGE, 

of  servant,  what  causes  will  justi- 
fy, 69. 


wages  on.     See  Wages. 
DISTANCE, 

how  measured  in  construing  con- 
tracts in  restraint  of  trade,  56. 
DOMESTIC  SERVANTS, 

entitled  to  month's  warning,  or 

month's  wages,  47. 
magistrates  have  no  jurisdiction 

over  306,  314. 
who  are  "  servants  on  domestic 
establishment,"  345. 
DROVER, 

by  trade,  is  not  a  servant,  165, 

but  a  bailee,  269. 
embezzlement  by,  276, 
DUTY, 

of  servant  to  master,  and  master's 

remedies,  63. 
of  master  to  servant,  and  servant's 
remedies,  92. 

to  indemnify  servant,  121. 
as  to  character,  222. 
food,  116. 
medicine,  117. 
wages,  100. 

EMBEZZLEMENT, 

by  clerks  and  servants.  And  see 
Larceny. 

distinction  between  larceny  and, 
261. 

person  indicted  for  one  may  be 
convicted  of  the  other,  289. 

servant  misappropriating  property 
which  has  never  been  in  mas- 
ter's possession,  embezzlement, 
272,  273. 

punishment  of,  274. 

what  must  concur  to  constitute 
the  offence,  275. 

who  is  a  servant  within  the  sta- 
tute, 275. 

who  is  not,  276,  278. 

servant  receiving  money  without 
authority  to  do  so  not  within 
the  act,  279. 

aliter,  if  employed  to  receive  it, 
though  on  one  occasion  only, 
280. 

or   from   particular  class  of 
customers,  281. 

embezzlement  of  money  received 
from  master,  larceny,  265,  281. 
from    master's  agent   to  be 
paid  to  master,  embezzle- 
ment, 282. 

of  change  by  servant  sent  to  get 
change,  282. 

refusal  to  account  must  be  shewn, 
283. 
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EMBEZZLEMENT— continued. 

omission  to  account  not  sufficient, 
283. 

even  after  promise  to  do  so, 
284. 

unless  wilful,  284. 
leaving  situation  and  absconding 
evidence  of  embezzlement,  284. 
claim  of  right  to  money  no  embez- 
zlement, 284. 
some  specific  sum  must  be  proved, 

284. 
no  objection  that  master  had  no 
right  to  money,  if  received  for 
him,  286. 
aliler,   clerk   of  illegal    society, 

297. 
receipt  must  be  stamped,  to  prove 

embezzlement,  287. 
indictment,  287. 
particulars,  288. 

by  servants  of  the  Bank  of  Eng- 
land, 292. 
Ireland,  293. 
South    Sea    Company, 
293. 
in  the  Customs  and  Excise, 
293. 
Post  Office,  294. 
of  postage  of  letters,  295. 

who  is  a  servant  of  Post  Of- 
fice, 296. 
what  is  a  "  Post  letter,"  296. 
EVIDENCE, 

entry  by  deceased  servant,  131. 
of  acting  as  servant,  when  suffi- 
cient, 290,  note  (y). 
EXCEPTIVE  HIRING, 

not  yearly  hiring,  if  express,  44. 
aliter,  if  merely  implied  by 
custom,  46. 
EXCISE, 

embezzlement     by     officers    of, 
293. 
EXECUTORS, 

of  master  liable  to  pay  servant's 
wages,  112. 

FACTORY, 

acts  relating  to,  350. 
FARM  BAILIFF, 

implied  authority  of,  132,  140. 
what  warning   entitled    to,    47, 

note  (/«). 
entitled  to  legacy  as  a  servant, 
345. 
FEES, 

under  5  Geo.  4,  c.  96,-329. 
FELONY.     See  Larceny,  Stealing, 
Sic. 


FERRY, 

master  liable  for  invasion  of  by 
servant,  154. 
FIRE, 

liability  of  master  for  fire  caused 
by  negligence  of  servant,  153. 
servant  for  negligently  firing 
master's  house,  257. 
FOOD, 

liability  of  master  to  supply,  116. 
parish,  120. 
FORGED  CHARACTER,  251. 
FORGERY, 

servant  intrusted  with  money  to 
pay  bill,  forging  receipt,  282, 
note  (w). 
FRAUD, 

liability  of  master  for  servant's 
fraud,  155. 

of  servant  for  his  own  fraud, 
218. 
FRAUDS,  STATUTE  OF, 

what  contracts  of  hiring  and  ser- 
vice are  within,  17. 
not  within,  18,  19. 
requisites  of, — consideration  must 
appear,  20. 
signature,  24. 

GARDENER, 

is  a    menial    servant,  47,   note 

GENERAL  HIRING, 

effect  of,  41. 

HABEAS  CORPUS, 

for  servant  convicted  under  4  Geo. 
4,  c.  34,-317. 
HARBOURING, 

a  servant,  79. 
HIRING.     See  Contract. 

ILLEGALITY, 

parol  evidence  admissible  to  shew, 
23. 
IMPLIED  CONTRACT, 

Statute  of  Frauds  does  not  apply 

to,  19. 
when  contract  of  hiring  implied, 
42. 

yearly  hiring,  41,  43. 
to  pay  wages.     See  Wages. 
INDEMNITY, 

how  far  master  bound  to  indem- 
nify his  servant,  121. 
servant  his  master,  66. 
INDICTxMENT, 

will  not  lie  for  enticing  away  ser- 
vants, 78. 
for  embezzlement,  287. 
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INDICTMENT— con^zrawerf, 

three  counts  when  advisable,  288. 
of  master  for  stealing  by  hands  of 
servant,  144. 
for   nuisance   committed   by 
servant,  148. 
INFANT.     And  see  Apprentice. 

liable  upon  contracts  beneficial  to 
him,  6,  7. 

vvhat  contracts  of  hiring 
are  beneficial  to  him, 
6. 
for  necessaries,  6. 

livery  for  servant  to  offi- 
cer in   the  army  ne- 
cessaries, 6. 
may  recover  wages,  7. 

proceed  under  5  Geo.  4,  c. 
96,  in  name  of  parent,  &.C., 
326. 
power  of  master  to  chastise,  69. 
employment  of  in  mines  and  col- 
lieries, 8,  n.  (r),  440. 
in  factories,  ib.,  350. 
in  printworks,  ib.,  352. 
INFORMATION, 

for  penalties  against  master  for 
act  of  servant,  145. 
INJUNCTION, 

to  restrain  breach  of  covenant  in 
restraint  of  trade,  62. 

master  from  dismissing  ser- 
vant, refused,  93. 
INNKEEPER, 

liable  for  refusal  by  servant  to  re- 
ceive guest,  150. 
INVENTION, 

of  servant,    when     master    may 
take  out  patent  for,  82. 

JOB, 

servant    hired    by,   not    servant 
within  Bankrupt  Act,  110. 
not  yearly  servant,  44. 
with  carriage,  not  servant  of 
hirer  so  as  to  render  hira 
liable,  164. 
nor  within  7  &  8  Geo.  4,  c. 

29,  s.  46,-272. 
nor  entitled  to  legacy  as  ser- 
vant, 344. 
JUS  TERTII, 

when  servant  may  set  up,  in  op- 
position to  master,  67. 
JUSTICES  OF  THE  PEACE, 

jurisdiction  of,  in  disputesbetween 
masters  and  servants,  300. 
in  trade,  349. 
what  contracts  of  hiring  are  with- 
in the  jurisdiction  of,  313,  314. 


not  within,  314. 
menial  servants  not  within, 
306,  314. 
form  of  order,  conviction,  or  war- 
rant by,  315. 
may  hear  complaints  against  ser- 
vants,  and  punish  them,  303, 
310. 
may  hear  servant's  complaint  and 

summon  master,  311. 
may  issue  warrant  to  compel  at- 
tendance, 310. 
power  to  order  payment  of  wages, 

312. 
arbitration  of  disputes  by,  318. 
master  not  to  act  on  such  arbitra- 
tion as,  324. 

nor  under  6  Geo.  4,  c.  129, 
—337. 

LABOURERS, 

agreements  for  hire   of,  exempt 

from  stamp,  25. 
recovery  of  wages  in  case  of  bank- 
ruptcy of  master.  111. 
who  are,  within  20  Geo.  2,  c.  19, 
—301. 

Stamp  and  Truck  Acts,  301, 
n.  (/),418,  n.  (w). 
LARCENY  BY  SERVANTS.     And 
see  Embezzlement ;  Stealing. 
distinction  between  larceny  and 

embezzlement,  261. 
what  is  larceny,  261,  n.  (s). 
at  common  law,  262. 
where  servant  has  bare  custody, 

263. 
other  cases, 

taking  goods  out  of  master's 
possession,     though     con- 
structive only,  263,  273. 
offering  master  his  own  goods 

for  sale,  267. 
giving  away   master's    pro- 
perty, 266. 
appropriating  property  found 
in  master's  house,  266. 
where  master  parts  with  posses- 
sion as  well  as  custody,  felo- 
nious intent  at  time  of  receipt 
necessary  to  constitute  larceny, 
268. 
punishment  oflarceny  by  servants, 
271. 

who  is  servant,  272. 
three  in  six  months,  270. 
LEGACY, 

by  master  to  servant,  343. 

what   servants    entitled    to, 
343. 
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LEG  AC  Y — con  tinned. 

how  far  satisfaction  of  wages, 
348. 
LIABILITY, 

of  master  to  third  person  for  acts 
of  servant,  122. 

upon  contracts,  122. 

although    servant   inca- 
pable  of  contracting 
for  himself,  122. 
express   authority  to  servant  in 
writing,  123. 

writing  should  be  inspected, 
138. 
letters    of     instruction 
need  not,  139. 
verbal,  124. 
implied     authority,     extent     of, 
125. 
cannot  be  extended  to  col- 
lateral transactions,  130. 
nor  is  it   increased  by 
emergency,  130. 
termination  of,  by  notice,  or 
lapse  of  time,  142. 
master  not  bound  if  servant  had 
no  authority  to  pledge  his  credit, 
139. 
nor  if  credit  given  to  servant, 
141. 
effect  of  private  orders  to  servant 
on  master's  liability,  133. 
distinction  between  general 
and  special  agent,  133. 
implied  general  authority  cannot 
be  limited  by   private   orders, 
134. 
effect  of  notice  of  private  orders, 

136. 
where  servant  special  agent,  his 
authority  must  be  inquired  into, 
137. 
so  where  parties  have  notice  that 

he  is  special  agent,  138. 
servant  without  precise  authority 
has  all  usual  powers,  128. 
warranty  by  servant  entrust- 
ed to  sell,  128,  129. 
of  master  for  torts  of  servant, 
criminaliter, 

master  not  generally  liable, 

143. 
exceptions  in  cases  of  implied 
orders,  144. 

in  cases  of  libel,  144. 
informations        for 

penalties,  145. 
indictments  for  nui- 
sances, 148. 
master  only  liable  for  breach  by 


servant  of  public  duty,  binding, 
on  master,  151. 
civiliter, 

master   generally  liable   for 
torts  of  servant  in  course 
of  his  employment,  151. 
although  he  do  not  im- 
mediately appoint  the 
servant,  155. 
or  servant's  act  not  ne- 
cessary to  perform  his 
orders,  157. 
and  for  all  consequences, 

159. 
and  though  damage  im- 
mediately  caused   by 
stranger,  159. 
but  not  if  servant  go  beyond 
scope  of  his  employment, 
160. 
nor  if  person  injured  might, 
by  care,  have  avoided  con- 
sequences of  servant's  neg- 
ligence, 161. 
for  which  purpose  servant  of 
person  injured  is  identified 
with  him,  162. 

driver  of  public  convey- 
ance with  passenger,. 
162. 
aliter,  if  person  injured  inca- 
pable of  exercising  care, 
163. 
nor  for  acts  of  another  per- 
son's servant,  as  in  case  of 
hired  carrirge,  &.C.,  164. 
or  where  contractor  em- 
ployed, 168. 
though  in  such  cases  he  may 

make  himself  liable,  169. 
nor  where  bound  by  law  to 
employ  particular  servant, 
169. 
aliter,  if  he  have  power  of 
selection,  170. 
of  master  for  trespass  of  servant, 
172. 
if  command  express,  master 
liable  whether  present  or 
not,  172. 
civiliter, 

so  if  trespass  necessary  con- 
sequence   of  obeying   ex- 
press command,  173. 
or  if  done  in  pursuance 
of  general  orders,  173. 
or  for  the  benefit  of,  and 
adopted     by    master, 
174. 
if  trespass  committed  by  ser- 
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LIABILITY— continued. 

vant  without  master's  or- 
ders, master  may  be  liable 
if  present,  174. 
master  not  liable   in  trespass 
if  his  will  do  not  concur 
in  servant's  act,  175. 
master  liable  in  trespass  for 
act  of  one  not  his  servant, 
179. 
public  officers  not  liable  for 
inferior  officers,  180. 
liable  for  their  own  ser- 
vants, 181. 
master  not  liable  to  one  ser- 
vant for  negligence  of  ano- 
ther, 187. 
of  servant  to  third  person  for  acts 
done  on  behalf  of  his  master, 
194. 
servant  not  generally  liable 
upon  contracts,  194. 
but  may  be,  194. 
how   to  avoid   liability, 

195. 
clerk    signing   master's 
name  not  liable  upon 
the  instrument,  199. 
where  he  is  liable  parol 
evidence  not  admissi- 
ble to  discharge  him, 
195,  196. 
servant  not  generally  liable 
to  third   person  for  money 
paid  to  him  on  account  of 
his  master,  200. 

where    he   has   paid    it 

over,  202. 
but  may  be,  if  he  obtain 
the     money     wrong- 
fully, 203. 

or    by   trespass    or 

other  tort,  205. 
or  if  money  paid  by 
mistake,  and  not 
paid  over,  206. 
when  liable  to  third  per- 
sons for  money  given 
to  him  by  his   master 
to   be  paid   to   them, 
208. 
of servant  in  cases  of  tort, 
criminaliter, 

servant  liable  for  acts  mala 

in  se,  210. 
aliter,  in  some  cases  of  mala 

prohibila,  210. 
servant  liable  for  breach  of 
duty  to  master,  which  in- 


volves   breach    of  public 
duty,  211. 
in  cases   of  mere  omission, 
211. 
civiliter, 

servant  liable  for  misfeasance, 
213. 

not  for  nonfeasance,  213. 
nor  where  act  did   not 
amount  to  conversion, 
216. 
subordinate    public    officers 
liable  for  misfeasance,  218. 
ministerial  public  officers  lia- 
ble for  negligence,  219. 
LIBEL.     See  Slander. 

owner  of  newspaper,  when  liable 
to   information    for  libel    pub- 
lished by  his  servant,  144. 
LIQUIDATED      DAMAGES,      OR 

PENALTY,  61. 
LIVEKY, 

infant  master,  when  liable  to  pay 

for,  6. 
master  not  liable  to  pay  for,  whea 
fraudulently  returned  to  tailor 
by  servant,  140. 
property  in,  is  in  master  who  pro- 
vided it.     See  Addenda. 
LUNATICS, 

contracts  of  hiring  and  service  by, 
8. 

MAGISTRATE.     See  Justice  of  the 

Peace. 
MALICE, 

express  malice  must  be  proved  in 
actions  of  slander,  &c.,  for 
character  given  to  servants, 
224. 

what  is  evidence  of,  226. 
MARINERS, 

agreement  between  masters,  &c., 
free  from  stamp  duty,  25. 

stokers  are  not,  26. 
MARRIED  WOMEN, 

cannot  take  apprentice,  3. 

contracts  of  hiring  by,  3. 

liability  of  husband  on  such  con- 
tracts, 3. 

power  of  husband  to  take  advan- 
tage of  such  contracts,  5. 

their  power  in  equity,  5. 
MASTER, 

who  may  be,  generally,  1. 

infant,  livery  for  servants  of,  6. 

lunatic,  8. 

corporations,  9. 

bankrupt  or  insolvent,  14. 
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MASTER— continued. 

rights  of  against  servant  or  third 

person.     See  Action, 
semble,  cannot  chastise  servant  of 

full  age,  68. 
may  dismiss   him  for  wilful  dis- 
obedience, 70. 

moral  misconduct,  72. 
habitual  negligence  in  busi- 
ness, 73. 
liability  of  master  to  servant,  or 
for  his  acts.     See  Action ;  Lia- 
bility. 
MEDICINE, 

master  not  bound    to  find  for  ser- 
vant, 117. 

but  may  render  himself  liable 
by  conduct,  119. 
qucere,  whether  master  bound  to 
supply  medicine  as  necessary 
food,  120. 
MENIAL  SERVANT, 

gardener  is,  47,  n.  (m). 

entitled     to    month's    notice    or 

month's  wages,  47. 
contract  of  hiring  free  from  stamp, 
25. 
MERCHANT  SERVICE, 
apprentices  in,  8,  n.  (r). 
agreements  between  masters  and 
mariners  in,  free  from  stamp, 
25. 
MILITIAMEN, 

contracts  of  hiring  and  service  by, 
2. 
MINES, 

employment  of  women  and  chil- 
dren in,  8,  n.  (r),  440. 
frauds  in,  in  the  county  of  Corn- 
wall, 267,  n.  (p). 
MINING  AGENT, 

extent  of  authority  of,  140. 
MONEY  ORDER, 

issuing  fraudulently  by  officers  of 
Post  Office,  299. 
MURDER, 

of  master  by  servant,  255. 

NEGLIGENCE.     See  Action;  Lia- 
bility. 
NOTICE, 

what  notice  domestic  servant  en- 
titled to,  47. 
to  other  yearly  servants,  47. 
NUISANCE, 

master  liable  for  nuisance  com- 
mitted by  servant,  148. 
owners  of  real  property  liable  for, 
though    committed   by    person 
not  their  servant,  171,  172. 


OATH, 

administering,  not  to  work  under 
certain    prices,  unlawful,  338, 

OFFENCES, 

by  servants  against  master,  255. 
murder  of  master,  255. 
assault  on  him   in    pursuance  of 
conspiracy  to  raise  wages,  256. 
burglary  in  master's  house,  256. 
firing  master's   house    by    negli- 
gence, 257. 
stealing    in     master's   dwelling- 
house  to  the  value  of  51. — 258. 
shop,  warehouse,  or  counting- 
house,  261. 
larceny  and  embezzlement,  261. 
by  public  servants,  290. 

PAROL  EVIDENCE, 

admissibility  of,  to  explain    con- 
tract, 27. 
PARTICULARS, 

of  charges  of  embezzlement,  or- 
der for,  when  granted,  288. 
PARTNER, 

when  liable  to  pay  wages  to  ser- 
vant of  partnership,  104. 
or  servant,  29. 
PATENT, 

when  master  may  take  out,  for 
invention  of  servant,  82. 
PAYMENT, 

presumption  of,  68,  105. 
PENALTY, 

liability  of  master  to,  for  acts  of 

servant,  145. 
or  liquidated  damages,  61. 
PIECEWORK, 

stipulation  for,  will  not  render  ex- 
press yearly  hiring  less  so,  44. 
PHYSIC,  117.     And  see  Medicine. 
POOR  RATE, 

servant  occupying  master's  house 
not  liable  to,  41. 
POST  OFFICE, 

embezzlement    by     servants    of, 

294, 
what  is  "  a  post  letter,"  296. 
POST  OFFICE  ORDER, 

officers  of  Post  Office  issuing  frau- 
dulently,  299. 
PRIVATE  ORDERS, 

to  servant,  effect  of,  132. 
PRIVILEGED  COMMUNICATION. 

See  Character. 
PUBLIC    OFFICERS    AND    SER- 
VANTS, 
not  responsible  for  acts  of  subordi- 
nates, 180. 
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PUBLIC  OFFICERS— continued. 
responsible  for  their  own  servants, 

181. 
subordinates  responsible  for  their 

own  acts,  218. 
ministerial  liable  for  negligence, 

219. 

Q  UICQ  UID  acquiritur  servo  acquiri- 
tur  domino,  80. 

RAILWAY  COMPANY.     See  Cor- 
poration. 
power  of  secretary  to  bind,  140. 
station   masters  and  other 
servants,  131. 
indictment  of,    for  servants   ob- 
structing highway,  149. 
held  not  liable  in  trespass  for  driver 
running  over  sheep  on  line,  177. 
for  arrest  of  passengers  by 
officer  not  authorized  to  do 
it,  179. 
RATIFICATION, 

by  master  of  contract  made  by  ser- 
vant, 125. 
RECEIPT, 

by  master  of  servant's  wages,  82. 
by  servant,    receipt    by    master, 

when,  200,  201. 
servant  forging,  282,  note  (y). 
stamped  necessary  to  prove  em- 
bezzlement, 287. 
RESIDENCE, 

of  child  with  parent,  when  service 
may  be  inferred  from,  89. 
RESPONDEAT       SUPERIOR, 

185, 
ROBBERY, 

of  master  by  servant  will  justify 
his  discharge,  72. 

And  see  Larceny,  Stealing. 

SCIENTER, 

in  actions  for  enticing  away  and 

harbouring  servants,  78, 86. 
SECRET, 

of  trade,  contract  not  to  use,  valid, 

61. 
SEDUCTION, 

of  artificers  from  their  employ  to 

go  abroad — statutes    repealed, 

78,  note  (a), 
of  daughter  or  servant,  85. 
who  may  bring  action  for,  86. 
form  of  action,  87. 
cannot    be    brought   in    County 

Court,  89. 
what  loss  of  service  sufficient  to 

support,  87. 


of  daughter  residing  with  parent, 

89. 
daughter  or  servant  a  good  wit- 
ness, 89. 
evidence  of  general  good  charac- 
ter, 90. 
promise  of  marriage,  90. 
defence — pleas,  90. 

evidence,  91. 
damages,  91. 
SERVANT, 

rights  of,  82. 

duties  of,  63. 

liability  of.     See  Liability. 

ofl^ences  by,  against  master.     See 

Offences. 
or  partner,  29. 
or  apprentice,  39. 
or  tenant,  40. 
SET-OFF, 

against    claim  for  wages,    what 
may  be,  105. 
SETTLEMENT, 

by   hiring    and   service,   servant 

must  be  sui  juris  to  gain,  2. 
abolished,  2,  not  (6), 
SHERIFF, 

liability  of,  for  acts  of  his  bailiff, 
143,  note  (s). 
SIGNATURE, 

when  necessary,  24. 
what  sufiicient  to  satisfy  Statute 
of  Frauds,  24. 
SLANDER.     See  Character. 
general  rules  in,  224,  245. 
imputations  on  servants  affecting 
them  in  their  situations,  246. 
unless  connected  with  occu- 
pation or  imputing  general 
disability  will  not  support 
action,  247. 
special  damage,  247,  248. 
SOLDIERS, 

contracts  of  hiring  and  service  by, 
2 

SOUTH  SEA  COMPANY, 

embezzlement    by    servants    of, 
293. 
STAMP, 

when  necessary,  25. 
exemptions  in  favour  of  servants, 

25. 
proceedings  under  5  Geo.  4,  c.  96, 
exempt  from,  329. 
STATUTE, 

who  entitled  to  protection  given 
by,  182,  note  (p). 
STEALING.     And  see  Larceny. 

master  stealing  by  hands  of  ser- 
vant, 144. 
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UTEAUNG— continued. 

in  a  dwelling-house  to  the  value 

51.  or  more,  258. 
in  a  shop,  warehouse,  or  counting- 
house,  261. 
soliciting  servant  to  steal  his  mas- 
ter's goods,  misdemeanor,  263, 
note  (w). 
STOKERS, 

on  board  a  ship  are  labourers,  not 
mariners,  26. 
STREET  KEEPER, 

appointed  by  commissioners,  how 
to   recover    salary,    182,  note 

(0). 

SUNDAY, 

contract  of  hiring  made  on,  valid, 
24. 

TENANT, 

servant  is  not,  40. 
TICKETS  OF  WORK, 

by  manufacturers  generally,  326. 
in    the   manufacture   of  hosiery, 

531. 
silk  weavers,  535. 
TORTS.     See  Action,  Liability. 
TRADE, 

contracts  in  restraint  of,  51.  And 
see  Contract. 

not  to  use  particular  secret 

valid,  61. 
statutes  for  protection  of  mas- 
ters, 349. 
TRUCK  ACT,  411.    And  see  Wages. 
TURNPIKE  TRUSTEES, 

how  far  liable  for  acts  of  servants, 
182. 

USER, 

by  master  of  goods  obtained  by 
servant  on  master's  credit,  ef- 
fect of,  141. 

VOLUNTEER  CORPS, 

contract  of  hiring  and  service  by 
members  of,  2. 

WAGES, 

when  master  bound  to  pay,  though 
no  work  found  for  servant,  49. 

when  servant  entitled  to,  100. 

discharged  wrongfully,  99. 
for  misconduct,  113. 

increased,  not  due  without  agree- 
ment to  pay  them,  101. 

on  dissolution  of  special  contract 
ofhiring,  101. 

where  amount  left  to  employer's 
generosity,  102. 


certificate  of  third  per- 
son, 104. 
incase  of  bankruptcy  of  master, 
106.     See  Bankruptcy. 
death  of  master,  111. 
servant,  115. 
when  to  sue  in  County  Court,  10.5. 
or   proceed    before    justices 
105. 
payment  of,  in  goods — Truck  Act, 

104.     And  see  App.  411. 
set-off  by  master  against,  10.5. 
presumption  of  payment  of,  105. 
legacy  to  servant,  how  far  satis- 
faction of,  113,  348. 
right  of  master  to  sue  for  servant's 

wages,  80. 
payment  to  master,  answer  to  ac- 
tion by  servant,  82. 
due  to  apprentices,  when  justice 
may  order  payment  of,  309. 
servants  and  labourers,  302. 
when  master  absent, 
311. 
rate  of,  cannot  be  made  by  justices 
without  consent,  319. 
WARNING, 

domestic     servants    entitled    to 

month's,  47. 
what  warning  farm  bailiff  entitled 
to,  47,  note  (m). 
WARRANTY.     And  see  Liability. 
liability  of  master  upon  warranty 

of  servant,  128,  135. 
must  be  part  of  transaction  of  sale, 
129. 
WEEKLY  HIRING, 
what  is,  46, 

servant  under,    not    entitled    to 
legacy  of  year's  wages,  346. 
WITNESS, 

servant  formerly  not  admissible  for 
master   in  action  against  him 
for  servant's  negligence,  66. 
WORK, 

how  far  master  bound  to  find,  48. 
WORKMEN, 

wages  of,  on  bankruptcy  of  mas- 
ter, 111. 

recovery  of,  before  justices, 
302,  312. 

YEARLY  HIRING, 

what  is,  41. 

when  contract  for  indefinite  time 
is,  43. 

presumption  of,  when  excluded, 
43. 

effect  of  when  it  may  be  termina- 
ted, 47. 
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